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PREFAOE. 


The  present  edition  of  the  Code  of  Ciyil  Procedure  la 
designed  to  present  the  complete  text  of  the  Code  as  now 
in  force,  together  with  convenient  references  to  the  en- 
tire body  of  the  decisions  thereunder.  The  Code  is  thus 
adapted  to  the  extensive  changes  wrought  by  the  amend- 
ments of  1880,  made  in  conformity  with  the  new  Constitu- 
tion of  the  State.  The  method  of  annotation  adopted  is 
characterized  by  the  use  of  index  or  catch-words  appropri- 
ate to  a  compact  manual  like  this.  Condensation  is  further 
facilitated  by  the  employment  of  gradations  of  type.  The 
citation  of  cases  is  oon&aeffMb  those  in  the  California  Be- 
ports,  which  are  referred  to  by  page  and  volume  only. 
It  is  hoped  that  manifestations  of  careful  and  faithful 
effort  will  not  seem  lacking,  and  that  the  practitioner  will 
be  enabled  to  discover  at  a  glance  the  object  of  his  search. 

NATHAN  NEWMARK. 

8a»  Fsakcisoo,  October,  1880. 

CAs  Amended  In  1883.] 
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$489 $  1919 

$491 $  1990 

$492 $  1991 

$498 $1999 

$494 $  1091 

$496 $  1099 

$496 $  1098 

$487 $  1094 

$498 $  1095 

$499 $  1096 

$600 $  1097 

$  601  B^iealed  1856,  250 
$  602  Bepealed  1855»  250 
$  608  Bepealed  1855,  260 

$  504 $  1098 

$  505 $  1099 
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$548 $  849 
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$646 $ 

$  647 $  864 

$548 $  865 
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$660 $  875 

$561 $865-51 

$652 $ 

$568 $ 

$664 $  868 

$  665 $  869 

$  656 $  870 

$  667 $  870 

$  668 $  870 

$  659 $  870 

$660 $  870 

$661 $  870 

$  662 $  870 

$  668 $  870 

$  664 $  870 

$  666 $  870 

$  666 $  870 

$  667 $  1057 

$  668 $0T8 

$  669 $870 

$  670 $  85» 

$  671 $  851 

$  672 $  851 

$  673 $  858 

$  674 $  855 

$676 $ 

$  677 $ 

$  678 $ 

$  679 $469 

$  680 ...$  858 

$681 $888 

4  682 $  888 

$  688 $  875-6 
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fOM 9  8Tft^ 

(686 §977 

(686 (8T0L.TS 

(687 (SftUI 

(688 (  MO 

(M6 ( 

♦  »90 ( 

(Wl ♦ 

(  609 (8T0L1 

(60S (881 

(694 (  89&JI 

(686 (8M 

♦  fiW > 

(697 ( 

(698 ( 

(  608 (  80T-90e 

♦  «0 ( 

(801 ( 

(808 (OM 

(808 (  M6 

(804 (OU 

(806 (  nn 

(806 (oia 

(607 (  nA^tS 

(806 (  916 

(800 (»1T 

(610 (  616 

(611 (M6 

(«W ( 

(  616 ( 

(614 (646 

(616 (  906 

I  617 (907-9 

(6U (910 

(619 (919 

(6N (  9019 

(821 (  748 

(688 (657 
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(688 

(684 

(696 

(686 

♦  •W 

♦  « 

(6S8 

(  880  BopMled  1864, 100 

(681 (  994 

(  689  BipeiOed  1866,  260 
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976 
976 
977 
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(  636. 

(  887. 
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.(  991 
.(  999 
.(  996 
.(  999 
.(  990 
.(  981 


(  974 

641 (  999 

648 (  199.99 

616 (  1065 

648 (  1056 

647 (  1058 

660 (  1067 

661 (  564^69 

668 (  564^0 

668 (  1106 

664 (  648 

666 (  1918.19 
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661. 
662. 


886 
887 
867 
887 
887 
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Piobftte  Act        Ood6  0.  P. 

S f  3W04 

8 \  1»9B 

i JUWi 

5 i  MW 


6. 

7. 

8. 

9. 
10. 
11. 


.§  1800 

.i  l^iOO 

^  1809 

.f  180S 


12 ^  1805 

18 i  1808 

u fiao* 

15 J  1804 

18 f  1808 

17 1  1808 


18. 
19. 

ao. 

21. 
22. 


24. 
25. 
27. 
28. 
29. 


f  180T 

9  1808 

f  1819 

9  1815 

I  1815 

^  1818 

^  Wll' 

f  1818 

(  18M 

§  18»8 

(  1894 

80 i  18«T 

81 (  13«8 

82 (  18»9 

88 )  1880 

34 i  1881 

85 (  1889 

88 f  1888 

87 i  1888 

^  1889 

....l«.t  1840 
40.. $  1841 


23        00BBIBFON1>]9aSI0II01l»--n0BAnA0Tl>P 

PzoiUieAiei        OodaO. P.    PzoteteAoi        O 

79 ^  ia«8  $  U7 < 

80 t  1«M  (  118 ! 

81 (  1400  I  U9 

82 i  1401  $  190 < 

83 ♦  14011  J  191 

84 9  1408  )  199 < 

85 iX40€  (193 

86 f  1405  4  195 

87 1  1406  I  196 ( 

88 M*»»  fiar ! 

89 9  1419  (198 

90 t  l^U  ♦199......... 

91 f  1414  4  180 

92 i  1415  A  181 

93 f  1410  1 189 

H 9  1417  (188 

95 (1411  (134 

96 (1495  (185 

97..... (14M  (188 

(14a0  (187 

(14«4  (188 

100 (14»7  (180 

101 (14m  (140 

102 (14JI9  (141 

103 (  1480  (  149 

104 (  14M.M       (  148 

105 (  1448  (  144 

106 (  1444  4  145 

107 (  1445  (  140 ( 

106 (1446  (147 \ 

100 (144ir  (148. i 

110 (  1448  (  140 \ 

111 (  1440  (  150 ( 

119 (  1450  (  151 { 

lis (  1451  (  159. i 

lt4 (  145«JW       (  158. 

US (  1516  (  168 

116 (  1458  (154 
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(1S5 $1587 

I  166 ....$16t» 
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(168 (1840 

(169 (1589 

(160 (1541 
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(181 (  1564 
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(  184 (  1567 

(185 (  1568 
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(  187 (1569 
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(189 (1578 

(190 (1578 

(191 (1574 
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(212 (1604 
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(  215 (  1618 

(216 (  1618 

(217 (  1814 
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(219 (1616 

(92b (1617 

(  221 6  1618 

(222 (1688 
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(224 (1684 

(225 (1688 

(  226 (1688 

(227 (1687 

(  228 (  1688 

(  229 (1689 

$  230 (  1680 
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^  1685 
^  1686 
f  1686 

S87 »  .il68f 

§  1686 
9  1668 

940 M«** 

Ml i  16« 

MS ^  1«M 

MS ♦1661 

I  1646 
i  1648 

M8 ♦165Q 

Ul I  1651 

i  1658 

♦  1658 

♦  1656 
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♦  1660 

♦  1661 

»L ♦  1661 

1661 
1661 
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^  1668^8 
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♦  801 
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AN  ACT  TO  ESTABLISH  A 


CODE  OF  CIYIL  PEOCEDUEK 


4  *■ 


O      •      9       ■» 


ITie  People  qf  the  State  of  Cal^amta^  represented  in  Senate 
and  Assembly t  do  enact /cA 'follows : 


TITLE  OF  AC^  ' 

S  1.   Title  and  division  of  this  yolnme.    ■ 


1.  O  J 

a      r 


§  1.  This  act  shall  be  known  as  The  Code  of  Civii^ 
Pbocedubb  of  California,  and  is  divided  into  four  parts; 
as  follows: 

Pabt  I.  ■  Of  Ooubts  of  Justicb. 
XL    Of  Civil  Agtioks. 

III.  Of  Special  Feoceedikgs  of  a  Civil  Natubs. 

IV.  Of  Evidence. 

[27] 


CODE  OF  CIYIL  PROCEDUEE 

OF    CALIFORNIA. 
TBELomxrART  fucyisiohb. 

m,  hoiT  conilnHd. 

Jt'^lertsTnterma'iuea'la  this  Code  deOnsiL 

&  «tstu[r3,  eic.  Inuooalstcni  -n-ltb  Code  npeileo. 


§  2    Tbifl  Code  takes  eft    t  at  twelve  o'clock  nooD,  on 
the  first  day  of  Janua  ;  e  gbteeii  hundred  aod  aavejitj- 
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B0troa€tive->1  Gal.  65|  4  Gal.  127;  5  GaL  M2;  6  Gal.  430;  28  Gal.  ISO;  10 
GaL  143;  99  GaL  309;  52  Gal.  29a. 

§  4.  The  rule  of  the  common  law,  that  statutes  in  dero- 
gation thereof  are  to  be  strictly  construed,  has  no  applica- 
tion to  this  Code.  The  Code  establishes  the  law  of  this 
State  respecting  the  subjects  to  which  it  relates,  and  its 
provisions  and  all  j)roceedin|^  under  it  are  to  be  liberally 
construed,  with  a  view  to  efitect  its  objects  and  to  promote 
justice. 

Oonstmction  of  statatea-See  sees.  1808, 1899;  0  Gal.  SS9;  11  GaL  215; 
13  GaL  88;  17  GaL  487;  31  Gal.  359;  45  GaL  429;  49  Cal.  68. 

Title  of  act-5  Gal.  195:  10  Gal.  315:  16  Gal.  859;  19  GaL  512;  36  Gal.  096; 
47  Cal.  222;  51  Gal.  304,  ^;  62  Gal.  459, 653. 

Conflict  of  codea-41  GaL  296. 

State  practice  and  Federal  courts— 61  GaL  479. 

Liberal  interpretatiozi  of  Code— See  sees.  452, 476. 

§  5.  The  provisions  of  this  Code,  so  far  as  they  are  sub- 
stantially the  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereotand  not  as  new  enact- 
ments. 

BemedTy  when  cumulative— 2  Gal.  243. 

§  6.  All  persons  who  at  the  time  this  Code  takes  effect 
hold  office  under  any  of  the  acts  repealed  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except 
those  offices  which  are  not  continued  by  one  of  the  codes 
adopted  at  this  session  of  the  Legislature. 

§  7.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enacted  or  contin- 
ued in  either  of  the  codes,  such  office  ceases  at  the  time 
the  codes  take  effect. 

Repeal—19  Cal,  512;  49  GaL  278. 

§  B.  Ko  action  or  proceeding  commenced  before  this 
Code  takes  effect,  and  no  right  accrued,  is  affected  hj  its 
provisions,  but  the  proceedings  therein  must  conform  to 
the  requirements  of  this  Code  as  far  as  applicable. 

See  GlTll  Gode,  sees.  6,  20;  also  repealing  clause  at  tbe  end  of  this 
Gode. 

Pending:  actions-23  Gal.  47;  31  Gid.  122;  45  Gal.  221;  46  GaL  643;  47 
GaL  59, 645;  48  GaL  29, 046;  49  Gal.  269, 340, 446, 454. 
Bight  accmed— 48  GaL  643. 

§  9.  When  a  limitation  or  period  of  time  prescribed  In 
any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy,  or  for  any  other  purpose,  has  began  to  run  before 
this  Code  ffoes  into  effect,  and  the  same  or  any  limitation 
is  prescrioed  in  this  Code,  the  time  which  has  already 
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run  shall  be  deemed  part  of  the  time  prescribed  as  such 
limitation  by  this  Code.    pEn  effect  July  1st,  1874.] 
See  sees.  361, 362;  also  6  Cal.  430;  50  Cal.  612. 

§  10.  Holidays  within  the  meaning  of  this  Code  are: 
every  Sunday,  the  first  day  of  January,  the  twenty-sec- 
ond day  of  February,  the  thirtieth  day  of  May,  tho 
fourth  day  of  July,  the  twenty-fifth  day  of  December, 
every  day  on  which  an  election  is  held  throughout  the 
State,  and  every  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday 
following  is  a  hoUday.    [In  effect  April  Oth,  1880.] 

See  sec.  134. 

§  11.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  July  1st,  1874.] 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
be  done  is  computed  by  excluding  the  first  day  and  in- 
cluding the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded. 

See  sec.  476. 

Fraction  of  day— 1  Cal.  415;  14  Cal.  567;  49  CaL  285, 289. 

Operation  of  statute—l  Cal.  407. 

Compatation  of  time— 8  CaL  412;  IS  Gal.  384;  80  CaL  525;  38  CaL  487; 
51  Cal.  514. 
Sanday-6  CaL  660;  31  Cal.  241, 272;  47  Cal.  579;  50  CaL  210. 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  mercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  sucn  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  the 
word  '^seal"  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

See  sees.  147  to  153,  and  1929  to  1934. 

Seal,  snfflclency  of —5  Cal.  220, 815;  18  CaL  221,  510;  15  CaL  868:  20 

CaL  100. 

Imports  conaideration— 10  CaL  462. 
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I 

Distinction  aboU8hed—12  GaL  286;  13  GaL  34. 
Under  Mexican  system— o  Cal.  467;  7  Cal.  154;  12  Gal.  149. 
Oenerali7-6  Cal.  664 ;  12  Cal.  564 ;  13  Gal.  45, 221, 502 ;  14  Cal.  20 ;  IS  GaL 
166, 201;  22  Gal.  151;  25  Gal.  539;  31  Gal.  67:  32  GaL  450;  33  GaL  U. 

§  15.  Words  giving  a  joint  authority  to  three  or  more 
public  officers  or  other  persons  are  construed  as  giving 
such  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  act  giving  the  authority. 

Talcott  V.  Blandlng,  March  10th,  1880. 

§  16.  Words  and  phrases  are  construed  according  to 
the  context  and  the  approved  usage  of  the  language ;  but 
technical  words  and  phrases,  and  such  others  as  have 
acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  defined  in  the  succeeding  section,  are  to  be  construed 
according  to  such  peculiar  and  appropriate  meaning  or 
definition. 

§  17.  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  tne  present;  words  used  in 
the  masculine  gender  include  the  feminine  and  neuter; 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular;  the  word  "  person  "  includes  a  corporation  as 
well  as  a  natural  person;  writing  includes  printing;  oath 
includes  affirmation  or  declaration;  and  every  mode  of 
oral  statement,  under  oath  or  affirmation,  is  emoraced  by 
the  term  "testify,**  and  every  written  one  in  the  term 
"  depose;  '*  signature  or  subscription  includes  mark,  when 
the  person  cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  aa  a 
witness. 

The  following  words  also  have  in  this  Code  the  significa- 
tion attached  to  them  in  this  section,  unless  otherwise  ap- 
parent from  the  context: 

1.  The  word  "property  "  includes  both  real  and  personal 
property. 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereditaments. 

3.  The  words  "personal  property"  include  money,' 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

i.  The  word  "month"  means  a  calendar  month,  unless 
otherwise  expressed. 

5.  The  word  "will"  includes  codicils. 

6.  The  word  "writ"  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court 
or  judicial  officer,  and  the  word  "process**  a  writ  or  sum- 
mons issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "State,"  when  applied  to  the  different 
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parts  of  the  United  States,  inclades  the  District  of  Golnm- 
Diaand  the  Territories;  and  the  words  "United  States" 
may  include  the  District  and  Territories.  [In  effect  July 
iBt,  1874.] 

"  Person  "-4  Cal.  304. 

*'  Signature  "~48  CaL  565;  49  Gal.  413, 563. 

"  Property  "-43  Cal.  381. 

'•Month ''--21  Cal. 393;  81  Cat  174;  32 Cal. 347. 

"Will  "-43  Cal.  831. 

§  18.  No  statute,  law,  or  rule  is  continued  in  force,  be- 
cause it  is  consistent  with  the  provisions  of  this  Code  on 
the  same  subject;  but  in  all  cases  provided  for  by  this 
Code,  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  State,  whether  consistent  or  not  with  the  provisions 
of  this  Code,  unless  expressly  continued  in  force  by  it» 
are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former 
law  heretofore  repealed,  nor  does  it  affect  any  right  al- 
ready existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  Code  provided;  nor  does 
it  affect  any  private  statute  not  expressly  repealed. 

See  sees.  3, 8;  also  repealing  clause  at  the  end  of  this  Code. 

Repeals  generally— 6  Cal.  381;  8  Cal.  877;  19  CaL  601;  20  CaL  95;  S9 
Cal.  8;  40  Cal.  419;  41  Cal.  435;  46  CaL  97;  49  Cal.  273. 

Repeals  by  Implication— 7  Cal.  401;  10  Cal.  315;  18  Cal.4Sd;  28  CaL 
254;  48  CaL  85;  53  Cal.  412, 571. 

Amendments  and  conflicting  statates— 5  Cal.  414;  6  CaL  92;  20  Cal. 
677;  35  Cal.  320;  £6  Cal.  522;  38  Cal.  572;  43  Cal.  560;  44  Cal.  430;  46  Cal. 
19;  49  Cal.  353. 

Correlative  8tatutes-6  CaL  41;  31  Cal.  34, 122;  35  Cal.  708. 

Statutes  continued  in  force— 49  CaL  392, 596;  50  Cal.  117;  53  CaL  851, 
571. 
Limitations— See  sec.  9. 
Retroactive  effect— See  see.  3. 

§  19.  This  act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  as  the  "  Code 
of  Civil  Procedure,  adding,  when  necessary,  the  number 
of  the  section. 

§  20.  Judicial  remedies  are  such  as  are  administered 
by  the  courts  of  justice,  or  by  judicial  officers  empowered 
for  that  purpose  by  the  constitution  and  statutes  of  this 
State. 

?21.  These  remedies  are  divided  into  two  classes: 
.  Actions ;  and, 
2.  Special  proceedings. 

§  22.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  party  prosecutes  another,  for  the  en- 
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foTcement  or  protection  of  a  right,  the  redress  or  preyen- 
tion  of  a  wrong,  or  the  punishment  of  a  public  offense. 

§  23.  Every  other  remedy  is  a  special  proceeding. 

See  sees.  52, 75, 1022, 1068, 1064, 1109, 1110,  and  Part  ni  of  this  Code, 
generally. 

Special  proceedings-ft  Cal.  43,  279;  13  Gal.  145;  14  OaL  479;  15GaL 
91;  19  Cal.  218;  24  CaL  126, 449, 457;  81  Cal.  83, 261 ;  34Gal.685:  42CaL85; 
49  CaL  139. 

§  24.  Actions  are  of  two  kinds: 

1.  Civil;  and, 

2.  Criminal. 

See  Fart  n  of  this  Code,  sec.  807,  et  seq, 

§  25.  A  civil  action  arises  out  of— 

1.  An  obligation. 

2.  An  injury. 
49  CaL  465. 

§  26.  An  obligation  is  a  legal  duty,  by  which  one  per- 
w>Jk  is  bound  to  do  or  not  to  do  a  certain  thing,  and  arises 
from: 

1.  Contract;  or, 

2.  Operation  of  law.    [In  effect  July  1st,  1874.] 
See  ClYll  Code,  sec.  1427,  et  *eq. 

§  27.  An  injury  is  of  two  kinds: 

1.  To  the  person;  and, 

2.  To  property. 

§  28.  An  injury  to  property  consists  in  dei)riving  its 
owner  of  the  benefit  of  it,  which  is  done  by  taking,  with- 
holding, deteriorating  or  destroying  it. 

Oanse  of  injwy— 45  CaL  584. 

§  29.  Every  other  injury  is  an  injury  to  the  person. 

§  30.  A  civil  action  is  prosecuted  by  one  party  a^inst 
another  for  the  enforcement  or  protection  of  a  ri^t,  or 
the  redress  or  prevention  of  a  wrong. 

See  sec.  807,  et  eeq. 

§  31.  The  Penal  Code  defines  and  provides  for  the  pros* 
ecution  of  a  criminal  action. 

§  32.  When  the  violation  of  a  ^^ight  admits  of  both  a 
ci^  and  criminal  remedy,  the  right  to  prosecute  the  one  is 
not  merged  in  the  other. 


PART  I. 
OF  COURTS  OF  JUSTICB. 

TITLB  I. 

ORGANIZATION  AND  JURISDICTION. 

Chap.   I.  Goubts  of  Justice  in  Gbneral.    §§  33,  34. 

n.  Court  op  Impeachment.    §§  3&-39. 

m.  SUPBEME  Court.    §§  40-^56. 

IV.  SuPEBioB  Courts.    §§  65-79. 

V.  Justices'  Courts.    §§  85—115. 

VI.  Police  Courts,    §  121. 

Vn.  General  Provisions  respectino  Courts  ov 
Justice.    §§  124-153. 

[34] 
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CHAPTER  I. 
COURTS  OF  JUSTICB  IN  GENERAL. 


I 


33.  The  several  conrts  of  this  State. 

34.  Courts  of  record. 


§  33.  The  following  are  the  Courts  of  Justice  of  this 
State: 

1.  The  Court  of  Impeachment; 

2.  The  Supreme  Court; 

3.  The  Superior  Courts; 

4.  The  Justices'  Courts; 

5.  The  Police  Courts,  and  such  other  inferior  courts  as 
the  Legislature  may  establish  in  any  incorporated  city  or 
town,  or  city  and  county. 

See  Const.  CaL  arts.  3  and  8. 

For  sabd.  5,  see  Const.  CaL  art.  6,  sec.  13. 

JtnOSDIOTION. 

Aoqnired-how,  16  Cal.  389;  34  Cal.  391 ;  85  Gal.  028;  88  CaL  428;  89  CaL 
439;  44  Cal.  356;  46  Cal.  610;  SO  Cal.  68, 203, 498;  53  CaL  44. 

Adjournment— effect  of,  1  Cal.  409;  4  Cal.  280;  7  Cal.  53;  19  CaL  707; 
25  CaL  49, 170;  27  CaL  172, 492;  28  CaL  335:  30  CaL  192;  84  CaL  329,  479>  89 
CaL  189 ;  44  Cal.  85.   But  see  sees.  47, 48, 73, 74. 

Admiralt7and  maiitime-1  Cal.  485;  2  Cal,  308;  5  Cal.  268;  6  Cal.  148; 
9  CaL  697;  13  Cal.  370;  84  CaL  676;  42  Cal. 227;  50  CaL  236. 

Admission— See  sec.  415,  snbd.  4,  and  sec.  416. 

Agreement  as  to— 2  CaL  74;  8  CaL  563;  14  CaL  279;  19  Cal,  125;  40  OaL 
183;  42  CaL  125;  43  CaL  393;  50  Cal.  447. 

Amount— limitations  as  to,  1  Cal.  15:  8  CaL  220;  5  CaL  230;  10  CaL  249; 
17  CaL  603;  22  CaL  170;  24  Cal.  61 ;  80  Cal.  245, 546;  34  CaL  28;  35  CaL  269; 
88  CaL  670;  40  CaL  628;  45  CaL  71 ;  48  Cal.  160. 

Appeal— 1  CaL  15;  2  CaL  99;  3  CaL  426;  4  CaL  368;  6  Cal.  685;  8  Cal. 
297:  9  Cal.  696:  10  Cal.  50,249;  11  Cal.  176:  15  OaL  502:  20  CaL  39,  388;  22 
CaL  82;  30  Cal.  99, 546;  81  Cal.  83, 261:  84  CaL  28:  35  CaL  213;  89  CaL  92; 
42  Cal.  85;  45  Cal.  71 ;  47  CaL  7, 109;  49  Cal.  139;  50  Cal.  211. 

Appearanoe-21  CaL  52;  28  CaL  668;  30  CaL  440;  81  CaL  842;  84  Cal 
677;  42  Cal.  484. 
BankmptC7-47  Cal.  481;  48  CaL  439, 452;  63  CaL  267. 

Oertiorari-4  CaL  186;  21  CaL  167;  26  Cal.  372;  80  CaL  99;  89  CaL  870;  87 
OaL  454;  40  CaL  479, 481;  43  Cal.  365;  47  CaL  7. 

Common  law— 2  CaL  99, 146;  6  Cal.  359;  39  CaL  98. 

Ooncurrent— 2  CaL  308;  7  Cal.  348;  8  CaL  27, 84,  67,  268;  9  CaL  77.  607; 
21  CaL  438;  80  CaL  573;  42  CaL  227. 

Consent— See  Agbbskxnt. 
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Oonstitntional  changes,  as  to— 21  CaL  416;  sees.  SI,  82,  75, 76, 77, 112, 

lis,  ll4* 

OonstitatioiialitF  of  laws-?  CaL  65;  10  CaL  293;  11  CaL  176;  13  CaL 
24;  17  CaL  648:  24  CaL  427;  28  Cal.  118;  30  CaL  99;  31  CaL  261;  82  CaL  242; 
83  CaL  212;  84  Cal.  520;  41  Cal.  147;  42  CaL  816. 

Oo-ordinate,  9  Cal.  77, 606;  10  CaL  495. 

Oo8ts-30  Cal.  646;  60  CaL  30. 

Oourts— Jurisdiction  as  to  other,  8  Cal.  27, 34, 67,  268;  9  CaL  77,  607; 
11  CaL  76;  87  CaL  268;  39  CaL  157;  49  CaL  331;  51  CaL  145»662. 

Definition— 10  CaL  293;  43  CaL  365;  44  CaL  85. 

Demnrrer  to— 16  CaL  432. 

Eqnit7-3  Cal.  130;  6  Cal.  876;  7  Cal.  348;  10  CaL  629, 675;  18  CaL  821, 
559,597,626;  21  Cal. 438;  24 Cal. 61;  30 CaL 440;  33  CaL  45;  36  CaL 639;  88 
CaL  265;  51  Cal. 431 ;  53 CaL  656. 

Exclusive-2  CaL  806;  5  CaO.  268;  33  CaL  85, 683;  63  CaL  16, 412. 

Extent— 17  CaL  363;  36  Cal.  159;  49  Gal.  361. 

Forfeiture,  actions  for— 33  CaL  212;  86  Cal.  281. 

Fugitives-^  Cal.  238;  23  Cal.  585. 

O«nerall7-4Cal.807;  6  Cal.  685;  12  CaL  128;  13  CaL  689;  17  CaL  883;  19 
Cal. 210. 374, 888;  28CaL585;  27  CaL 492;  80 Cal.  99,440;  81  CaL  170;  82  CaL 
140;  83  Cal.  506:  84  Cal.  821 :  37  CaL  69;  39  CaL  315;  41  Cal.  202. 806:  43  Cal. 
818:  46  Cal.  79, 245, 398;  47  CaL  524;  48  CaL  70, 127, 133;  49  OH  851, 491;  51 
Cia.8,255,435. 

Habeas corpus-26  Cal. 872;  84^0.682;  88 CaL  145, 898, 499;  45CaL199; 
61  CaL  317. 

Incidents  of— See  sec.  187. 

Inferior  and  limited,  courts  ot-^  Cal.  195;  10  CaL  293;  12  CaL  283;  16 
CaL297:  16CaL432:  20Gal.39;  21  CaL  167;  23CaL402;  28 Cal.  118;  29  Cal. 
807;  33Cal.318;  34 Gal. 321;  35CaL269;  36 CaL  135;  890aL517;  43CaL456. 

Injunction— See  sees,  525, 526;  37  CaL  268. 

Legislative  powers  and  functions  as  to— 6  CaL  9, 49, 230, 343;  6  CaL 
143;  532;  7  CaL  65:  8  Cal.  297:  13  Cal.  24;  17  Cal.  548;  25  CaL  605;  30  CaL 
435:  32 Cal. 242;  33CaL279;  35 CaL 624;  42 CaL 65;  48 CaL 879;  60OaL153; 
68  Cal.  142. 

Limited— See  ImncBiOB;  also,  49  CaL  466. 

Loss  of— I  CaL  280;  6  Cal.  21:  15  CaL  76;  49  CaL  690. 

Mandamus— 15  Cal.  91:  26  CaL  372;  29  CaL  807;  80  CaL246,485:  85  CaL 
313;  36  Gal.  283, 595;  39  CaL  189, 411. 

Naturalization— 39  CaL  98. 

Nuisance-30  CaL  573;  36  CaL  198;  40  CaL  896. 

Objections  to— 16  CaL  432. 

Person— See  Aohibsiok,  Afpxabakob,  Pubuoatiov  ov  Smc- 
XOVS;  5Gal.494;  7CaL54;  34Cal.391;  36Cal.691;  46Cal.610;  53CaL635. 

Presumption  as  to— 2  CsO.  99, 146;  3  Cal.  426;  5  Cal.  149;  7  CaL  291;  10 
CaL  50;  12  Gal.  283:  17  Cal.  854,371, 424;  23  Cal.  402:  27  Cal. 67, 800;  31  CaL 
168,342;  33 CaL 45, 318, 505, 530;  34GaL391;  40 CaL 648;  44 CaL 856;  49 CaL 
208;  53  CaL  635. 

Proce8s-48  CaL  13d. 

Prohibition,  writ  of— 26  CaL  372;  52  Cal.  516. 

Publication  of  summons,  notice,  etc.— sec.  413;  12  CaL  100,283;  20 
CaL  81;  26  Cal.  149;  27  Cal.  295, 300;  30  CaL  611 ;  31  Gal.  342;  33  CaL 4S,606» 
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530;  34CaL891;  S7GaL4A8;  89Gal.439;  440aL356;  Belcber V. C]uuiil)eni 
53  CaL  635,  oyerralliig  Halm  9.  Kelly,  34.  Gal.  391. 

Record8-13  CaL  24;  19  CaL  127;  30  CaL  439. 

Bestitntion,  writ  of— 19  CaL  S74. 

Special  cases— 5  Cal.  43, 195;  42  CaL  SB. 

Stipulation— See  Agbexmekt. 

Taxes,  soils  i6i<-S4  CaL  61;  43  GaL  482;  45  CaL  190. 

Test  of— 30  CaL  546. 

Trespass— 39  CaL  315, 819. 

United  States  courts,  generally— 4  CaL  866;  9  CaL  096;  11  Cal.  176;  23 
CaL  84;  25  CaL  605;  27  CaL  164;  28  CaL  96;  32  CaL  281;  39  CaL  818;  49  CaL 
526. 

Vacatlonr-See  ADJOtrKNxxsT. 

Venne-37  CaL  190;  46  CaL  245;  49  CaL  851. 

Want  of— 7  CaL  54:  8  Cal.  563:  12  Cal.  100:  16  Cal.  389;  17  CaL  180:  23 
CaL 402;  27 CaL 300;  28  CaL  115;  30CaL440;  34Gal.391;  87  Cal. 458;  89 CaL 
570;  52  Cal.  97. 

» Within  the  jurisdiction/'  defined— 12  CaL  806. 

Witness-^  CaL  522. 

§  34.    The  courts  enumerated  in  the  first  three  subdi- 
visions  of  the  last  preceding  section  are  courts  of  record. 
Const.  Qd.  art.  6,  sees.  12, 22. 
Oonrt  of  record— definition,  84  Cal.  891;  52  CaL  220. 

coDB  crv.  PBOO.— 4. 
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CHAPTER  n. 
COT7RT  OF  IMPEACHSCBNT. 

36.  Members  of  the  court. 

87.  Jurisdiction. 

88.  Officers  of  the  court. 
88.  Trial  of  impeachments  provided  for  In  the  Penal  Code. 

§  36.  The  Court  of  Impeachment  is  the  Senate;  when 
sitting  as  such  court,  the  senators  shall  be  upon  oath;  and 
at  least  two-thirds  of  the  members  elected  snail  be  neces- 
sary to  constitute  a  quorum. 

Const.  CaL  art.  4,  sec.  17;  art.  6,  sec.  1. 

§  37.  The  court  has  jurisdiction  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Grovernor,  Lieu* 
tenant-Governor,  Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  for  any  misde- 
meanor in  office. 

Const.  Cal.  ait.  4,  sec  18. 

Other  civil  officers— 45  CaL  200. 

§  38.   The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penid  Code,  sees.  10,  and  737  to  763. 
Impeachment— manner  of,  45  Cal.  200. 

§  39.   Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  Penal  Code. 
See  Penal  Code,  sec.  737  et  seq. 


GHAFTEB  TTT, 
8UFRIIMB  COURT. 

40  Jnstli^n,  el^Ftlons  niiil  lenu  of  Oil 


§  40.  The  Supreme  Court  ehall  consUt  of  a  Chief  Jus- 
tice and  bIz  AssociHte  Justlceo.  who  shall  be  elected  by 
the  quallfled  electors  of  tbeStste  at  IsiKe,  at  the  Keneral 
State  electiODS  next  ptecedlns  the  expiration  of  tbe  terms 
of  office  of  their  predeceBaors  respectively,  and  hold  their 
offices  for  the  term  of  twelre  years  from  and  after  tbo 
first  Monday  after  the  first  day  of  January  next  succeed- 
ing theli  election;  prodded,  that  of  the  justices  elected 
at  the  funeral  State  election  of  eighteen  hundred  and 
Beventy-nlne,  tbe  Chief  Justice  shnll  go  out  of  office  at 
the  end  of  eleren  jiears,  and  the  six  Associate  Justices 
shall  have  so  classilled,  or  shall  so  classify  themselves, 
by  lot,  that  two  of  them  shall  go  ont  of  office  at  tlie  eud 
of  three  years,  two  of  them  at  the  end  of  seven  years, 
and  two.of  them  at  tbe  end  of  eleven  years,  from  tbe  first 
Monday  after  tbe  Srst  day  of  January,  elfjhteen  hundred 
andeljfhty;  and  an  entry  of  such  classllicatlon  shall  have 
been  or  shall  Ira  made  In  the  minutes  of  the  court  in 
bank,  signed  by  them,  and  a  duplicate  thereof  Sled  In 
the  office  of  the  Secretary  of  State. 

Conit.  CaL  art.  t.  sees.  I,  t. 

miglbtuty-ssc.  US. 

AbSMua,  ef  jBdc*-t«].  «i  3  CsL  US,  SID. 

!>•  bote  jadt*— WOaL  48). 
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§  41.  The  years  during  which  a  Justice  of  the  Supreme 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  Mon- 
day after  the  first  day  of  January  of  the  next  succeeding 
year. 

Const.  Cal.  art.  6,  sec.  3. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  ^ualMca- 
tion  of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  tiie  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  G,  sec.  3.       , 

Vacancy-Hsee  sec.  40,  Abbenob  of  Judge. 

§  43.  There  shall  be  two  departments  of  the  Supreme 
Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time; 
prot7ic?ed,  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  Chief  Justice. 
Tne  Chief  Justice  may  sit  in  either  department,  and  shall 
preside  when  so  sitting;  but  the  justices  assigned  to  each 
department  fhall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  Tne  presence  of  three  justices  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same 'effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  prpnounce  a  judgment; 
providedf  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  transmitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  CaL  art.  6,  sec.  2. 

ChamberSi  powers  at— sec.  165. 

Adjoommenti  holida]rs— sec.  135. 

Conciirrettce-32  Cal.  633. 

§  44.  The  Chief  Justice  shall  apportion  the  .business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pending  before  the  court  to  be  beard  and  decided  by 
the  court  in  oank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart' 
ment,  order  a  cause  to  be  heard  in  bank.  If  the  order  oe 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided^  that  no  judgment  by  a  depart- 
ment shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
Const.  CaL  art.  6,  sec.  2.   See  sec.  129;  Saprexne  Ct.  rule  30. 

§  45.  The  Chief  Justice  or  any  four  justices  may  con- 
vene the  court  in  bank  at  any  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  the  court  when  so  con- 
vened. The  presence  of  four  justices  shall  be  necessary 
to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank;  provided^  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments, and  in  such  cases  the  judgment  of  the  court 
in  bank  shall  be  final,  unless  within  thirty  days  after  such 
judgment  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 

Const.  CaL  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const.  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  iu  bank,  or  in  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  commenc- 
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in^  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  tirst  ^londays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.  It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  by  the  State,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  may  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
lights,  and  stationery;  and  the  expenses  thereof,  certified 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of 
the  State  treasury,  for  which  expenses,  and  to  defrav  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annuall jr  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  appropriated.  The  moneys  so  ap- 
propriated shall  be  subject  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
voucliers,  and  the  same  shall  be  accounted  for  by  uim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  Cal.  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

Seesec.  47». 

Adjonrnmenti  formerly— see  sec.  33,  ante,  under  JUBlSDiCTlOir. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 
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XT.  S,  Supreme  Ct.,  writ  of  error  flrom^U  CftL  176;  Belcher  v. 
Chambers,  53  Cal.  635. 

Facts—not  Inyestlgated,  26  GaL  273. 

Oorreotion— of  minutes.  36  CaL  328;  of  records  of  lower  court,  tl 
Cal.  107. 

Final  judgment— 37  CaL  438. 

Original  Juriadiction— former  lack  of,  notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jorisdiction  the  Su- 
preme Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  liabeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  Cal.  art.  6,  sec.  4. 

See  Hyatt  v.  AUen*  March  23rd,  1880f  and  notes  to  see.  S3,  aiUe,  on 
Jurisdiction. 

Orighial  jurisdiction-extent  of,  1  Cal.  65. 144. 347;  7  CaL  140;  14  GaL 
612;  21  Cal.  1G9;  Hyatt  v.  Allen,  supra. 

Mandamus— sees.  54, 76. 165. 1084  et  uq,,  1108  to  1116. 

Oertiorail— sees.  64, 76, 165. 1067  ef  m?.,  1108  to  1110. 

Ffeohibitio2»-secs.  54. 76. 165, 1102  et  $eq.,  1108  to  1110. 

Habeas  coxpns-secs.  54. 76, 165;  1  Cal.  85, 144. 

Appellate  powers-sec.  44;  1  CaL  85, 89, 144. 

"All  other  writs "-25  Cal.  28,96;  28  CaL  71;  Hyatt  s.  AUen.tsimi. 

Writ  of  error-sec.  129n,  (Supreme  Ct.  rale  26);  1  CaL  86;  8  CaL 
tl7;  4 Cal.  208;  5 Cal.  190;  8  Cal.  297;  5J  CaL  230. 

Injunction— sees.  54, 76, 165, 356, 525  et  eeq.,  745, 1341. 
Procedendo— sec.  129.  Supremo  Ct.  rule  28. 

Writs,  certain,  abolished— «c/r0  /aciae  and  quo  warrxtntOt  sec.  803 
(but  as  to  latter,  see  sec.  76,  subd.  5);  tie  exeat » 49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17;  seal,  sec.  153;  issuance,  sec.  54;  senrlce  by  tele 
cgmpb,  sec.  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  jurisdio« 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts^ 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  an  v  tax«  impost,  as- 
sessment, toll  or  municipal  line,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  oz 
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iDformation,  in  a  court  of  record,  on  questions  of  law 
alone. 

Const.  Cal.  art.  6»  sec.  4. 

Appeala  in  general— sec.  936  et  seq. 

Appeals  to  Supreme  Oonrt— sec.  963  et  seq. 

AppeUate  jurisdiction— 1  Cal.  114;  8  Cal.  297;  10  Gal.  249;  81  Gal.  82t 
34  Cal.  29. 

Jurisdiction  generally— see  notes  to  sec.  33,  ante, 

SUBDiYisiON  1.  Generally— see  sec.  76,  subd.  1.  Added  jnrisdic- 
tion  of  Justices'  Courts,  see  sec.  113. 

Subdivision  2.  See  sec.  76,  subd.  3. 

Subdivision  3.  See  sec.  76,  subd.  4;  Divorce.  10  Cal.  251. 

Subdivision  4.  Special  proceedings— Extraordinary  writs,  sees. 
1067-1110.  Forcible  Entry  and  Detainer,  subd.  3.  Liens,  enforcement 
of,  sees.  1180-1206.  Insolvency,  sec.  1822;  6  Cal.  231;  12  Cal.  281;  28  Cal. 
117.  Eminent  Domain,  sees.  1237-1263;  29  Cal.  112;  42  Cal.  35. 68.  Arbi- 
tration, sees.  1281-1290.    Award,  appeal  from,  2  Cal.  78:  42  Cal.  125. 

Subdivision  5.  Indictable  offenses— see  Penal  Code,  sec.  888. 
Information— see  Const.  Cal.  art.  1,  sec.  8.  Oonrt  of  record— see 
sec.  34.  Felony— alone  appealable,  formerly,  5  Cal.  295;  7  Cal.  140. 
166:  9  Cal.  86;  16  Cal.  187;  20  Cal.  117;  29  Cal.  460;  30  Cal.  96;  35  CaL  390; 
63  Cal.  437. 

§  53.  The  Supreme  Court  may  affirm,  reverse,  or  mod- 
ify any  judgment  or  order  appealed  from,  and'  may  direct 
the  proper  judgment  or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had.  The  decision  of 
the  court  shall  be  given  in  writing;  and  in  giving  its  de- 
cision,  if  a  new  trial  be  granted,  the  court  shall  pass  upon 
and  determine  all  the  questions  of  law  involved  in  the 
case,  presented  upon  such  appeal,  and  necessary  to  tlie 
^nal  determination  of  the  case.  }ts  judgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 

Affirming  judgment— see  sec.  955;  15  Cal.  324;  16  Cal.  207;  24  Cal.  53. 

Amendments— Sec.  473;  7  Cal.  447;  8  Cal.  135. 

Appeal,  effect  of— generally,  sees.  949, 1049 ;  as  to  new  trial,  40  Cal.  280. 

Correcting  judgments— 7  Cal.  447;  20  Cal.  415;  Beed  r.  Allison,  April 
Hb,  1880;  also,  see  Amendments. 

Costs  on  modification— sec.  1027. 

Death— pending  appeal,  sec.  129,  (Supreme  Ct.  Rule  14);  sec.  385:  20 
Cal.  68;  S.  &.  L.  Soc.  v.  Oibb,  21  Cal.  609;  35  Cal.  463;  40  Cal.  96;  49  Cal. 

149. 

Decision— requirements  of ,  see  sec.  49:  limits  of,  5  Cal.  96;  30  Cal. 
223;  terms  of,  7  Cal.  «7;  time  for  filing.  Const.  Cal.  ait.  6,  sec.  2-1 ;  par- 
amount wben,  20  Cal.  415 :  45  Cal.  57.  See  also.  Dictum,  Law  of  tii k 
Case,  Opinion,  Stare  Deoisis. 

Dictnm-9  Cal.  236, 615;  20  Cal.  276;  30  Cal.  103;  39  Cal.  223;  53  Cal.  COS. 

Discretion— interference  for  abuse  of,  only.  See  sec.  657,  General 
Note;  also,  subd.  1  and  subd.  6,  notes,  in  same  section. 

Dismissal  of  appeal— sec.  129,  (Supreme  Ct.  Aides  3  and  4);  sees. 
054,965;  8  Cal.  347;  15  Cal.  324;  16  Cal.  207;  23  Gal.  636;  24  Cal.  52,  156;  28 
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CaLsnj  U&LtUi  Hoilglllolli.ADStla,47GBl.et7. 
Pendoncr  of  aelion— u  to  appeal,  sec.  IMS. 
Points— raising  belen,  37  Cal.  HW.   And  aeo  Kbcobd,  ai  conflnlos 

Bauona— See  Ofihiohs.  bIbo  Bee.  19;  In  court  below,  1  CaL  4Hi  IS 

ceeiUiiEB,  see  Intekdkikts. 

Raoord— as  conBnlng  review,  5  Cal.  135;  (Col.  98;  15  Cal.  494;  SO  Cal. 
196;  UCal.  143:  SO  Cal.  103,2^;  33Cal.GS6;  U  CsL  190;  U  Cal.  399,  420. 
603;  Coimet  p.  Bladworth,  April  3stti,  lew. 

0,  Babn  d.  Kellf.  34  CiL 


d.44I;nCal.1ia;29CaL 
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Res  adjndieata-Mo.  IMS;  alto  we  Ljlw  ov  ths  Ojlsb. 

Restoring  appeal>-45  Cal.  18. 

Reversing  jadgment-1  CaL  399, 479;  7  Cal.  443, 447;  9  Cal.  16;  10  Cal. 
649:  11  Cal.  258:  14  Cal.  248:  19  Cal.  288;  20  Cal.  932:  23  CaJ.  478,949;  2» 
CaL  174 ;  28  Cal.  20;  80  CaL  462, 488;  48  Cal.  639;  91  Cal.  911.  Also,  see  sec 
897. 

Review,  bill  of— 12  CaL  09;  84  Cal.  78;  41  CaL  320;  extent  of,  genex^ 
^y,  see  Bsoood  as  confining  review;  on  appeal  from  Juilgment,  sec 

Roles— see.  139. 

Stare  decisis— see  Law  ov  ths  Case;  2  Cal.  874;  9  Cal.  403;  6  Gal. 
fi87:  7  Cal.  893;  21  Cal.  399;  2i  OJ.  109, 004:  29  Cal. 232;  Hllm  v. Cnrti8,31 
Car.  400;  89  Cal.  223;  42  Col.  488;  48 Cal.  493, 933.   Contra,  see  Ovssjiui.- 

INO  VOnilBIt  JUDOUENT. 

Stipulation— sec.  283,  note  to  suIkI.  1. 

§  54.  The  concorrence  of  three  Justices  of  the  Supreme 
Court  is  necessary  for  the  issuance  of  any  writ,  or  the 
transaction  of  any  business,  except  such  as  can  be  done 
at  chambers;  providedy  that  each  of  the  justices  shall  liave 

Sower  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
tate  upon  petition  by  or  on  behalf  of  any  person  lieUl  la 
actual  custody,  and  may  make  such  writs  retumablo  be- 
fore himself  or  the  Supreme  Court,  or  any  department,  or 
Judge  thereof,  or  before  any  Superior  Court  in  the  State,  or 
any  judge  thereof. 

See  Const  CaL  art  8,  sec.  4. 

Concnrrenoe— sec.  43n. 

Business  at  chambers— see.  168ii 

single  Jnstice-40  CaL  483. 

HABEAS  OOB^S. 

See  XT.  S.  Const  art  8,  Amdts.,  and  Const  Cal.  art  2,  sees.  5, 6. 

Jnrisdiction,  as  to— sees.  83n,  and  91. 

Geheraliy- Penal  Code,  sec.  1473  el  teq.,  see.  1493  et  teg,  (also,  see. 
1368  et  sea,) i  ^  CaL  9, 349;  2  Cal.  439;  9  Cal.  989;  7  CaL  179, 183:  19  CaL  131: 
23  Cal.  181 ;  26  Cal.  872;  28  Cal.  291 ;  31  Cal.  619:  39  CaL  100:  40  CaL  6-17;  41 
CaL  29, 212 ;  43  CaL  19»,  254 ;  43  CaL  4M :  44  Cal.  32, 981 ;  40  Cal.  1 12 :  47  CaL 
609 ;  49  Cal.  199, 467 ;  91  Cal.  317, 875 ;  93  Cal.  4 10 :  £x  parte  Hungr  Llii ,  Jan- 
uory  13tli,  1880;  Ex  parte  Ellis, Marcli  1st,  1880;  Ex  parte  Clailce.lfarcli 
23ra,  1880;  El  parte  Colin,  May  19tli,  1880;  Ex  parte  &eamey.  May  37tli, 
1880. 

§  55.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
Supreme  Court  abolished  by  the  Constitution,  are  trans- 
ferred to  the  Supreme  Court  lierein  provided  for,  which 
has  the  same  power  and  jurisdiction  over  them  as  if  they 
had  been  in  the  first  instance  lodged,  deposited,  filed,  or 
commenced  therein,  or,  in  cases  of  appeal,  appealed 
thereto. 

Const.  Cal.  art.  23,  sec.  3. 

People  V.  Colby,  February  lOth,  1880. 
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§  56,  In  all  cases  of  appeal  transferred  to  tbe  Supreme 
Court,  its  judp^ments  shall  be  remitted  to  the  Superior 
Courts  of  the  counties,  or  cities  and  counties,  from  which 
the  appeals  were  taken  respectively,  with  the  same  force 
and  effect  as  if  said  cases  had  been  appealed  to  the  Su- 
preme Court  from  such  Superior  Courts. 

S«ewc.fi5,note. 


/ . 


CHAPTER  rv. 
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cially  provided,  shall  be  elected  by  the  qualifled  electors 
of  tlie  county,  or  city  and  county,  at  the  gmieral  State 
electiona  next  preceding  the  expiration  of  the  terms  of 
office  of  tlieir  piedecesaors  reapectively;  provided,  that  ia 
and  for  the  counties  of  Yuba  and  Sutter  combined,  only 
one  Superior  Judge  shall  be  elected,  who  shall  holdtlie 
Superior  Courts  of  both  said  counties,  and  in  accordaiioe 
with  Buch  rules  for  the  dispatch  of  business  In  both  said 
counties  as  he  may  adopt. 
Coait.  GaL  art.  i,  aec.  S. 

§  66.  In  each  of  the  counties  of  Alameda,  Los  Anf^les, 
Sacramento,  San  Joaquin,  Santa  Clara,  and  Sonoma,  there 
shall  be  elected  two  Judges  of  the  Superior  Court;  aDdin 
each  of  said  counties,  and  in  any  county,  or  city  and 
county,  other  than  the  city  and  county  of  San  Franotsoo. 
iu  which  there  shall  be  more  than  one  Judge  of  the  Supe- 
rior Court,  the  judges  of  anch  court  may  hold  as  many 
sessions  of  said  court  at  the  same  time  as  there  are  Judges 
thereof,  and  shall  apportion  the  buBineaa  among  them- 
selves as  equally  as  may  be. 
Const.  CaL  art.  fi.  secB.  A,  T. 


^ 
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§  67.  In  the  city  and  county  of  San  Francisco  tber0 
shall  be  elected  twelve  Judges  of  the  Superior  Court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  be 
as  many  sessions  of*  said  court  at  the  same  time  as  there 
are  judges  thereof.  The  said  judges  shall  choose  from 
their  own  number  a  Presiding  Judge,  who  may  at  any  time 
be  removed  and  another  chosen  in  his  place,  by  a  vote  of 
any  seven  of  them.  The  Presiding  Judge  shall  distribute 
the  business  of  the  court  among  tlie  judges  thereof,  and 
prescribe  the  order  of  business.  The  judgments,  orders, 
and  proceedings  of  any  session  of  the  Superior  Court,  held 
by  any  one  ox  more  of  the  judges  of  said  court,  shall  be 
equally  effective  as  if  all  the  judges  of  said  court  pro- 
Bided  at  such  session. 

Const.  Cal.  art.  6,  sec.  6. 

Jurisdiction— fiecs.  33n,  75, 76, 77. 

ProceM— sec.  78. 

Oo-onUnate  jozisdiction— sec.  98n. 

§  68.  The  term  of  office  of  Judges  of  the  Superior 
Court  shall  be  six  years  from  and  aiter  the  first  Monday 
of  January  next  succeeding  their  election ;  providedj  that 
the  twelve  Judges  of  the  Superior  Court  elected  in  the 
city  and  county  of  San  Francisco  at  the  general  State 
election  of  eighteen  hundred  and  seventy-nine  shall  have 
BO  classified,  or  shall  so  classify  themselves,  by  lot,  that 
four  of  them  shall  go  out  of  office  at  the  end  of  one  year, 
four  of  them  at  the  end  of  three  years,  and  four  of  them 
at  the  end  of  Ave  years  from  the  first  Monday  of  January, 
eighteen  hundred  and  eighty:  and  the  entry  of  such  classi- 
fication shall  have  been,  or  shall  be,  made  in  the  minutes 
of  the  court,  signed  by  them,  and  a  duplicate  thereof  filed 
in  the  office  of  the  Secretary  of  State ;  and  provided  further  ^ 
that  all  the  other  Superior  Judges  elected  at  the  general 
State  election  of  eighteen  hundred  and  seventy-nine  shall 

S)  out  of  office  at  the  end  of  five  years  from  the  first 
onday  of  January,  eighteen  hundred  and  eighty. 
Const.  CaL  srt.  6,  sec.  6. 

§  69.  The  years  during  which  a  Judge  of  a  Superior 
Court  is  to  hold  office  are  to  be  computed  respectively 
uom  and  including  the  first  Monday  of  January  of  any 
oae  year  to  and  excluding  the  first  Monday  of  January  of 
the  next  succeeding  year. 

Const  CaL  art.  6,  sec.  6.   See  sec.  41,  ante, 

8  70.  If  a  vacancy  occur  in  the  office  of  Judge  of  a 
Superior  Court,  4ihe  Governor  shall  appoint  an  eligible 
peison  to  bold  the  office  until  the  election  and  qualifica« 
Cons  Cr7.  Pboo.— «. 


71-3  SUPiSBIOB  COURTS.  60 

tion  of  a  judge  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election,  and 
the  judge  so  elected  shall  hold  omce  for  the  remainder  of 
the  unexpired  term. 

Const.  GaL  art.  6,  sec.  6.   See  sec.  -42,  ante. 

Cleotion  to  fill  vacancy— 11  Gal.  49, 77;  12  Gal.  378;  17  GaL  U. 

§  71.  A  Judge  of  any  Superior  Court  mav  hold  the 
Superior  Court  m  any  county,  at  the  request  or  the  Judge 
or  Judges  of  the  Superior  Court  thereof,  and,  upon  the 
request  of  the  Governor,  it  shall  be  his  duty  to  do  so;  and 
in  either  case  the  judge  holding  the  court  shall  have  the 
same  power  as  a  judge  thereof. 

Gonst.  Gal.  art.  6,  sec.  8. 

§  72.  Any  cause  in  a  Superior  Court  may  be  tried  by  a 
judge  pro  tempore,  who  must  be  a  member  of  the  bar  ad- 
mitted to  practice  before  the  Supreme  Court,  agreed  upon 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause; 
and  his  action  in  the  trial  of  such  cause  shall  have  the 
same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
pro  tempore  shall,  before  entering  upon  his  duties  in  any 
cause,  take  and  subscribe  the  following  oath  or  affirma- 
tion :  *'  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
and  tlie  Constitution  of  the  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  judge 

pro  tempore  in  the  cause  wherein is  plaintiff,  ana  — 

is  defendant,  according  to  the  best  of  my  ability." 

Const.  Gal.  art.  6,  sec.  8.  * 

Admitted— before  Supreme  Court,  must  be,  see  sec.  157. 

Agreed  upon— see  sec.  283,  subd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
holidays  and  non-judicial  days  excepted)  and  they  shall 
hold  their  sessions  at  the  county  seats  of  the  several  coun- 
ties, or  cities  and  counties,  respectively.  They  shall  hold 
regular  sessions,  commencing  on  the  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions 
at  such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  Presiding  Judge  shall  prescribe  the 
times  of  holding  such  special  sessions. 

See  Const.  Gal.  art.  6,  sec.  0. 

Always  open— see  same. 

Holidays,  etc.— see  sees.  134, 185. 

Ooonty  seats— S  Gal. 382. 
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Senioni— abolition  of  temu,  see  Always  open,  supra. 

TermB— before  Const.  Cal.  1S79;  see  ADJOUBifXEKT,  sec.  99n,  also 
sec.  473i»  and  2  Cal.  582;  3  Cal.  254;  5  Gal.  407:  6  Cal.  21:  8  Cak  521;  9  Cal. 
172;  17  Cal.  314;  19  Cal.  127;  20  Cal.  b-28;  21  CaL  273;  29  Cal.  73,  422;  33 
Csa.325;  34  Cal.  80;  35  Cal.  269;  36  Cal.  288;  37  Cal.  249;  40  Cal.  154:  43 
Cal.  18, 398;  48  CaL  00;  50  Cal.  648;  Stewart  «.  Maboney  Hg.  Co.  Ifeb. 
9th.  1880. 

§  74.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  pireyent  the  court  from  sitting  at  any  time. 

See  sec.  48. 

Recesses— vacation,  proceedings  duriDg,  before  Const.  Cal.  1879,  sec. 
»n;  20  Cal.55;  44  CaL 85 ;  46  CaL 3&3. 

g  75.  The  jurisdiction  of  the  Superior  Courts  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
See  sec.  60,  and  38». 

§  76.  The  Superior  Courts  shall  have  original  jusJif>dio- 
tion: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is. 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  line,  and  in  all  other  cases 
in  which  the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
sance, of  all  matters  of  probate,  of  divorce,  and  for  an- 
nulment of  marriage,  and  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for. 

5;  In  all  criminal  cases  amounting  to  felony,  and  cases 
of  misdemeanor  not  otherwise  provided  for.  Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  pa- 
pers therefor,  baid  courts  and  their  judges,  or  any  of 
them,  shall  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  ouo  warranto,  and  of  habeas  corpus 
on  petition  by  or  on  oehalf  of  any  person  in  actual  cus- 
tody, in  their  respective  counties.  Injunctions  and  writs 
of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days. 

Const.  CaL  art.  6,  sec.  5. 

(Generally— eee  sec.  33»,  and  Sufersbdbd  Coubtb. 

Intendments— favorinff  Jurisdiction,  sec  6to. 
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Federal  jiuiidictioa— eonfitet  with,  see  U.  S.  CoiTRTSr  >ec.  Mm. 
'  SUBDinsioir  1.  In  general--45  CaL  211,  and  sec.  S3n;  also,  sec.  MO, 

note  on  specific  and  preventlTe  relief;  further,  see  4  CsO.  366;  6  CaL 
299;  7Cal.348;  8 Cal. ^, 35, 71, 270, 521 ;  9  CaL  77,614;  10  Cal.577;  llCal. 
76;  13  Cal.  596:  15  Cal.  134;  21  Cal.  76:  24  CaL  491;  36  Cal.  290, 379. 639;  4A 
CaL  211 :  47  Cal.  481 ;  53  Cal.  129.  Injtuiction— eec.  tOieiseq.  Receiv- 
ers—sec. 564  ^  tea.  Foreclosure— sec.  726  et  teq.  Nuisance— 29  Cal. 
129;  see  subd.  4.  Quieting  title— eec.  738,  739.  Partition— sec.  753  et 
§eq.  Alimony— 38  CaL  267;  see  Divoscs,  subd.  4. 

SUBDlYisioir  2.  Oonstmction  of— 10  CaL  249;  31  CaL  86.  Divorce^ 
and  annulment  of  marriage,  see  subd.  4. 

SUBDiYisiOK  3.  Money  demands,  et(\,  1  CaL  15;  2  CaL  156;  4  Gal. 


S 


.:  5  CaL 95;  9 Cal. 248;  12  Cal.  280:  14  Cal.  278;  15Cal.  406;  18  CaL  693;  23 
.JaL  61.  Amonnt-see  sec.  83n:  10  Cal.  249;  11  Cal.  280;  18  CaL  410;  33 
Cal.  199:  28  Cal.  181;  34  Cal.  29;  45  Cal.  71 ;  COSTS  NO  PAST,  13  Cal.  29; 
20  Cal.  OO,  174 ;  23  Cal.  186 ;  27  Cal.  106 ;  30  Cal.  546.  Admiralty-^ec.  813  et 
uqi  1  Cal.  487;  2  CaL  308;  5  Cal.  268;  7  CaL  408;  8  CaL  422;  9  CaL  697;  34 
CaL  679;  42  CaL  229, 472;  50  CaL  236.  Bankruptcy— in  general,  sec.  33n. 
Real  property-17  CaL  67;  31  CaL  140, 339;  38  Cal.  684;  89  Cal.  319;  47 Cal. 
481.  Land  department  contest8-44  Cal.  351 ;  47  CaL  461 ;  60  Cal.  82, 211 ; 
M  Cal.  8;  52  Cal.  93:  53  Cal.  709,711:  Chapman  v. Quinn, March  13tb,  1880. 
Tax,  eto.— 24  Cal.  61 ;  28  Cal.  328:  30  Cal.  98;  34  Cal.  28, 580;  42  CaL  35;  43 
CaL  494;  TOLL.  18  Gal.  95;  08  Cal  489;  MUITIOIPAL  FiNB,  80  CaL  99;  83 
CaL  212;  36  CaL  281. 

SUBDZYisioir  4.  Forcible  entry,  etc.— see  sec.  113,  subd.  l,and  28 
Cal.  119;  80  Cal.  676;  37  CaL  162;  43  CaL  300.  InsolTency-13  CaL  281 :  29 
Cal.  416.  Nuisance— see  Special  Pbooeedinos,  sec.  52,  sulxl.  4 ;  De> 
fore  Const.  1879,  see  4  CaL  236.  Probate  matters— control  of,  before 
Const.  Cal.  1879,  see  Sijpbbssded  Courts. 

DIVORCE. 

See  Civil  Cods,  sec,  90,  et  teq. 

Admissions-sec.  2079;  10  CaL  527;  13  Cal.  87;  25  Cal.  589;  28  CaL  001; 
40Cal.90. 

Alimony-^  CaL  888;  35  Gal.  691 ;  38  Cal.  267. 

Children— custody,  etc.,  14  Cal.  512;  45  Cal.  399. 

Oomplaint-3  CaL  322;  10  CaL  249;  22  Cal.  635;  Haskell  «.  HaskeU, 
UarchMh,  1880. 

Defense— 10  CaL  250. 

aronnds-9  CaL  476;  14  CaL  79, 459, 650;  If)  Cal.  627:  20  CaL  431 ;  22  CaL 
18:  33  CaL  467;  37  Gal.  364;  42  Cal.  444;  HaskeU  v,  UaskeU,  Siarch  5tu, 


Ziegitimaoy— sec.  1968,  subd.  31. 

Maniage— proof  of,  sec.  1963,  subd.  30;  17  Cal.  696;  47  CaL  621. 

Ptoperty-dlvlBlonof,10Cal.224:  22  Cal.  633;  31  Cal.  33;  32  CaL  498; 
33  CaL  855;  37  CaL  364;  39  Gal.  161;  47  CaL  M. 

TUal— private,  sec.  125. 

Relief-sec.  680, 16  Cal.  378;  22  CaL  633;  33  Cal.  359. 

ReTiew-49  Cal.  94. 

Annulment  of  marriage-«ecs.  80-86. 

Special  proceedings— See  sec.  52,  subd.  4. 

Special  ohses— see  Special  Proceedinos,  and  45  Gal.  199.  Also, 
see  SX7PBB8XDBD  CouBTS,  title  county  Courts,  6  Gal.  144;  19  GaL  651; 
»  CaL  144;  31  Gal.  15;  45  Cal.  200;  48  Cal.  72. 
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SUBDivisiov  5.  Oximinal  oafa»~/Vtoiiy,  see  note  to  see.  A;  before 
Const.  Gal.  1879,  see  82  Gal.  140;  Mudemeemor,  see  Penal  C6de,  sec.  17  { 
TrcoMfer  cf  Cases,  sec.  79. 

Natoralization— 5  Gal.  308 ;  39  Cal.  99. 

Qno  warranto— see  sec.  802. 
'  Other  extraordinary  writs— see  sec.  Ola,  also,  4  Cal.  185;  7  CaL  113{ 
8 CaL  58;  26  Cal.  372, 383;  30  Cal.  246, 573;  47  Cal.  604;  49  CaL  465. 

Habeas  corpus— see  sec.  54. 
Judicial  days— sees.  133  to  135. 

SUFERSBDBD  COURTS. 

Const.  Cal.  art.  22,  sec.  3. 

District  Oourts-1  Cal.  379;  3  Cal.  219. 379, 389, 464;  4  Cal.  185, 285, 280, 
342,  366:  5  Cal.  52.  117;  7  Cal.  348:  9  CaX.  20,  77,  606:  10  Cal.  483:  12  Cal. 
433;  17  Cal.  314, 371:  21  Cal.  24, 166. 555;  24  Cal.  61, 90,  491 ;  26  Cal.  383;  28 
CaL  327:  29  Gal.  421i  30  Cal.  576;  32  Cal.  414;  33  Cal.  212,  485:  34  CaL  32. 
391:  35  Gal.  691:  36  CaL  159,  193,281,  552;  38  Cal.  85,  428:  39  CaL  315:  40 
Cal.  183;  44  Cal.  121;  45  Cal.  200;  47  CaL  7, 109;  48  Cal.  29, 70. 85;  49  CaL 
351,465:  51  Gal.  145;  52  CaL  93, 489;  53  Cal.  267. 

County  Oonrt8-5  Gal.  43, 52, 279;  6  Cal.  70, 143;  9  Cal.  85;  11  Cal.  49; 
12  CaL  394, 409:  13  Cal.  145;  14  Cal.  180;  15  CaL  91 ;  19  Gal.  874, 551 ;  23  Cal. 
144:  26  Cal.  651:  27  Cal.  65;  28  Cal.  118;  30  Cal.  673;  31  CaL  11;  32  CaL  49; 
34  Cal.  414:  35  Gal.  107, 213;  36  Cal.  639;  37  Cal.  454:  39  Cal.  98,  570;  40  Cal. 
396,642;  41  Gal.  129:  42  CaL  325:  43  Cal.  300, 312:  45  Cal.  200,  679;  46  CaL 
898;  48  Cal.  70;  50  Cfal.  30;  52  Cal.  220;  53  Cal.  412. 

Ftobate  Oourt»-4  Gal.  310. 362:  5  Cal.  60. 297, 432, 437;  6  Cal.  G2I,  652, 
666;  10  CaL  110,495;  12  CaL  435;  15  CaL  220;  18  CaL  478, 499;  19  CaL  188, 
397:  20  Cal.  158, 288, 623:  22  Cal.  266;  23  Cal.  415, 427;  24  CaL  114, 123, 1S7; 
28  C^  182, 505;  29  Cal.  20;  33  Cal.  46;  34  CaL  638;  35  Cal.  S92,  d(U;  33  CaL 
85;  39  Cal.  306;  40  Cal.  456;  41  Cal.  202;  44  CaL  121 ;  43  Cal.  366:  49  CaL  469, 
497;  50  Cal.  388;  51  Cal.  146, 431, 435, 563;  53  Gal.  16, 616. 

§  77.  The  Superior  Courts  shall  have  appellate  juris- 
diction in  such  cases  arising  iu  justices'  and  other  interior 
courts  in  their  respective  counties  as  may  be  prescribed 
bylaw. 

Const.  Cal.  art.  6,  sec.  5;  also,  sec.  33n,  ante. 

Appeals  to  Superior  Courts— see  sees.  974-980. 

§  7&  The  process  of  the  Superior  Courts  shall  extend 
to  all  parts  of  the  State;  proviaedy  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Const.  Cal.  art.  6,  sec.  5. 

nroce88-5  Cal.  117;  also,  see  Political  Code,  sec.  4175  et  seq.;  also, 
see  sec.  17,  subd.  9,  and  sees.  187, 473, 1U56,  of  this  Code. 

Real  property— commencing  action ;  as  to  place  of  trial,  see  sees.  392, 
396. 

§  79.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  orJ)ending  in  the 
District  Court  or  Courts,  County  Court,  Irobate  Court, 
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Municipal  Criminal  Court,  or  Municipal  Court  of  Appeals, 
of,  in,  or  for  any  county^,  or  city  and  county,  of  the  State, 
abolished  by  the  Constitution,  are  transferred  to  the  Supe- 
rior Court  of  such  county,  or  city  and  county,  which  has 
the  same  power  and  jurisdiction  over  them  as  if  they  bad 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced  therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Const.  Cal.  art.  22,  sec.  3. 

See  sec.  55;  People  v.  Colby,  Feb.  19th,  1880;  El  parte  Toland,  Marcb 
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CHAPTEE  V. 
jnSTICES'  COnRTS. 

t  JirST  OES    COCHTS  IK  CiTIIB  ARD  COimtlB 


IS  JUBTiosa'  Covm 
ARTICLE  I. 

COUBTB     n  G  T  ES  ABS  ConTtlH. 


n.  c«rt  nuitiH       19 

C9  and  Dttuir  papsn 

lutadleUan. 

M  l^^m^™"  "^'^ 

W.  What  fiuUcea  nun 

nwra  of  amen. 

%  85.  There  shall  be  In  evei?  citj;  and  county  o(  more 
than  one  Iiiindred  tbousand  pumtlation  a  Juatic^ea'  Courr. 
for  wLich  five  Justices  of  the  Peace  shall  be  elected  by 


justici.        .  .        -       -     .      - 

sioua  of  said  court  at  the  sarae  time  as  there  are  jiiatlc«3 
thereof,  Tha  satd  jusCit^ea  shall  choose  one  of  tlislr  num- 
ber to  be  Presiding  Justice,  who  may  at  any  time  be 
removed  and  another  apjioiuted  in  bis  place  by  a  vote  of 
a  majority  of  them;  prosified,  that  in  case  of  the  tempo- 
rary absence  or  disability  of  the  Presiding  Justice,  any 
unti  of  tbe  other  justices,  to  be  deaii^ated  by  the  Ptesld' 
'xofi  Justice,  may  act  as  Presiding  Justice  during  ancli 
atoence  or  disability. 

Const  CsL  art' 0.  BBC.  IL 

Compare  througiiiHit  thla  article,  CauaoUdatlini  Act,  eantalniEig  act 
of  Marcb  Wtti.  iw,  organUIng  Saa  Fiauclsco  JmUcea'  Cmut,  wUb 
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§  86.  The  Supervisors  of  such  city  and  county  shall 
appoint  a  Justice's  Clerk,  on  the  written  nomination  and 
recommendation  of  said  justices,  or  a  majority  of  them, 
who  shall  hold  office  for  two  years,  and  until  his  succes- 
sor is  in  like  manner  appointed  and  (qualified.  Said  Jus- 
tices' Clerk  sliall  take  the  constitutional  oath  of  office, 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the 
faithiul  discharge  of  the  duties  of  his  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  be 
required  by  the  Supervisors  of  such  city  and  county,  and 
in  such  amount  as  may  be  fixed  by  said  Supervisors, 
whenever  they  may  deem  it  necessary.  The  Justices' 
Clerk  shall  have  authority  to  appoint  two  deputy  clerks, 
for  whose  acts  he  shall  be  responsible  on  his  official  bond, 
the  said  deputy  clerks  to  hold  office  during  the  pleasure 
of  said  Clerk.  Said  Justices'  Clerk  and  deputy  shall 
have  authority  to  administer  oaths,  and  take  and  certify 
affidavits  in  aliy  action,  suit,  or  proceeding  in  said  Jus- 
tices' Court. 

Clerks  generally— see  sec.  262. 

§  87.  The  Sheriff  of  such  city  and  county  shall  be  ex- 
officio  an  officer  of  said  court,  and  it  shall  be  his  duty  to 
serve  or  execute,  or  cause  to  be  served  and  executed,  each 
and  ever jr  process,  writ,  or  order  that  may  be  issued  by- 
said  Justice's  Court;  provided,  that  a  summons  issued 
from  said  court  may  be  served  and  returned  as  provided 
in  section  eight  hundred  and  forty-nine  of  this  Code;  and 
that  subpoenas  may  be  issued  by  the  Justices'  Clerk,  and 
served  as  provided  in  section  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and 
eighty-eight  of  this  Code.  The  said  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  depu- 
ties, whose  duty  it  shall  be  to  assist  said  Sheriff  in  serving 
and  executing  the. process,  writs,  and  orders  of  the  said 
Justice's  Court.  Said  deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-five  dollars  per  month  each,  pay- 
able monthly  out  of  the  city  and  county  treasury,  ana  out 
of  the  special  fee  fund,  after  being  first  allowed  and  au- 
dited as  other  demands  are  by  law  required  to  be  audited 
and  allowed.  One  of  said  deputies  shall  remain  in  at- 
tendance during  the  sessions  of  said  court,  and  at  such 
other  times  as  the  said  court  or  the  Presidins:  Justice 
thereof  may  order  and  direct,  for  the  purpose  of  attend- 
ing to  such  duties  as  may  be  imposed  on  said  Sheriff  or 
said  deputies,  as  herein  provided,  or  required  by  law. 
The  said  Sheriff  shall  be  liable  on  his  official  bond  for  the 
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faithful  performance  of  all  duties  required  of  him  or  any 
of  his  said  deputies. 

Sheriff  gener^y— see  sec.  282. 

§  88.  The  Supervisors  of  sncli  city  and  county  sliall 
provide,  in  some  convenient  locality  in  the  city  and 
county,  a  suitable  office  or  suite  of  offices  for  said  Presid- 
ing Justice,  Justices'  Clerk,  Deputy  Clerk,  and  Deputy 
Sheriff,  and  offices  suitable  for  holding  sessions  of  said 
oonrt,  and  separate  from  one  another,  for  each  of  said 
Justices  of  the  Peace,  together  with  attendants,  furniture, 
fuel,  lights,  and  stationery  sufficient  for  the  transaction 
of  business ;  and  if  they  are  not  provided;  the  court  may 
direct  the  Sheriff  to  provide  the  same,  and  the  expenses 
incurred,  certified  by  the  justices  to  be  correct,  shall  be 
a  charge  against  the  city  and  county  treasury,  and  paid 
out  of  the  general  fund  theireof.  The  said  Justices,  Jus- 
tices' Clerk,  and  Deputy  Clerk  shall  be  in  attendance  at 
their  respective  offices,  for  the  dispatch  of  official  busi- 
ness, daily,  from  the  hour  of  eight  o'clock  a.  m.  until  five 
o'clock  p.  M. 

S  89.  All  actions,  suits,  and  proceedings  in  such  city 
and  county  whereof  Justices  of  the  Peace  or  Justices' 
Courts  have  jurisdiction,  except  those  cases  of  concurrent 
jurisdiction  that  may  be  commenced  in  some  other  court, 
shall  be  entitled,  **  In  the  Justices'  Court  of  the  City  and 

County  of  "  (inserting  the  name  of  the  city  and 

county)  and  commenced  and  prosecuted  in  said  Justices' 
Court,  which  sball  be  always  open.  The  original  process 
shall  be  returnable,  and  the  parties  summoned  required 
to  appear  before  the  Presiding  Justice,  or  before  one  of 
the<  other  Justices'  of  the  Peace,  to  be  designated  by  the 
Presiding  Justice,  at  his  office;  but  all  complaints,  an- 
swers, and  other  pleadings  and  papers,  required  to  be 
filed,  shall  be  filed,  and  a  record  of  all  such  actions,  suits, 
and  proceedings  made  and  kept  in  the  Clerk's  office  afore- 
said; and  the  Presiding  Justice  and  each  of  the  other  jus- 
tices shall  have  jpower,  jurisdiction,  and  authority  to  hear, 
try,  and  determme  any  action,  suit,  or  proceeding  so  com- 
menced, and  which  shall  have  been  made  returnable  be- 
fore him,  or  may  be  assigned  or  transferred  to  him,  or  any 
motion,  application,  or  issue  therein,  (subject  to  the  con- 
stitutional right  of  trial  by  jury)  and  to  make  any  neces- 
sary and  proper  orders  therein. 

Ooncnxrent  joriidietion— see  sec.  113. 

§  90.  In  case  of  sickness  or  disability  or  absence  of  a 
Justice  of  the  Peace  (on  the  return  of  a  summons  or  at 
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the  time  appointed  for  trial)  to  whom  a  cause  has  been 
assigned,  the  Presiding  Justice  shall  reassign  the  cause  to 
some  other  justice,  who  shall  proceed  with,  the  trial  and 
disposition  of  said  cause  in  the  same  manner  as  if  origin* 
ally  assigned  to  him;  and  if,  at  any  time  before  the  trial 
of  a  cause  or  matter  returnable  or  pending  before  any  of 
said  justices,  either  party  shall  object  to  having  the  cause 
or  matter  tried  before  such  justice,  on  the  ground  that 
such  justice  is  a  material  witness  for  either  party,  or  on 
the  ground  of  the  interest,  prejudice,  or  bias  of  such 
justice,  and  such  objection  be  made  to  appear  in  the  man- 
ner prescribed  by  section  eight  hundred  and  thirty-three 
of  this  Code,  the  said  justice  shall  suspend  proceedings, 
and  the  Presiding  Justice,  on  motion  and  production  be- 
fore him  of  the  affidavit  and  proofs,  shall  order  the  trans- 
fer of  the  cause  or  matter  for  trial  before  some  other  jus- 
tice, to  be  designated  by  him;  The  Presiding  Justice  may, 
in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  s^n^  cause  return- 
able  or  pending  before  him  or  any  other  justice,  to  some 
other  justice ;  and  the  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  afore- 
said assigned  or  transferred,  shall  have  power,  jurisdic- 
tion, and  authority  to  hear,  try,  and  determine  the  same 
accordingly. 

§  91.  All  le^l  process  of  every  kind  in  actions,  suits, 
or  proceedings  in  said  Justices'  Court,  for  the  issue  or  ser- 
vice of  which  any  fee  is  or  may  be  allowed  by  law,  shall 
be  issued  by  the  said  Justices'  Clerk  upon  the  order  of  the 
Presiding  Justice,  or  upon  the  order  of  one  of  the  Justices 
of  the  Peace,  acting  as  Presiding  Justice,  as  in  this  article 
provided;  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  official  services  of  justices,  justices*  clerks,  or 
sherijBf,  shall  be  exacted  and  paid  in  advance  into  the 
hands  of  said  Clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the  Supervisors  may.  require,  and  before  his 
salary  shall  be  allowed,  accounted  for  in  detail,  under 
path,  and  paid  into  the  treasury  of  such  city  and  county 
as  part  of  the  special  fee  fund  thereof ;  provided^  that  such 
payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  Presiding  Jus- 
tice that  they  have  a  good  cause  of  action,  and  that  they 
are  not  of  sufficient  pecuniary  ability  to  pay  the  legal 
fees;  and  no  judgment  shall  be  rendered  in  any  action  Be- 
fore said  Justices'  Court,  or  any  of  said  justices,  until  the 
fees  allowed  therefor,  and  all  fees  for  previous  services 
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ttierein,  -which  are  destined  to  be  paid  into  the  treasury, 
shall  have  been  paid,  except  in  cases  of  poor  persons,  as 
hereinbefore  provided. 

Const.  Cal.  art.  6,  sec.  15. 

Fe«s— change  of,  14  Cal.  12;  26  Cal.  18. 

§  92.  Cases  which  by  the  provisions  of  law  are  re- 
ciuired  to  be  certified  to  the  Superior  Court.,  by  reason  of 
involvine  the  question  of  title  or  possession  of  real  prop- 
erty, or  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  shall  be  so  certified  by  the  Presiding 
•Tustice  and  Justices'  Clerk;  and  for  that  purpose,  if  such 
question  sliall  arise  on  the  trial,  while  the  case  is  pending 
before  one  of  the  otber  justices,  such  justice  shall  certify 
the  same  to  the  Presiding  Justice.  All  abstracts  and  tran- 
scripts of  judgments  and  jiroceedings  in  said  court,  or  in 
any  of  the  dockets  or  registers  of  or  deposited  in  said 
court,  sliall  be  given  and  certified  from  any  of  such  dock- 
ets or  registers,  and  signed  by  the  Presiding  Justice  and 
Clerk,  and  shall  have  the  same  force  and  effect  as-  ab- 
stract's and  transcripts  of  Justices  of  the  Peace  in  other 
cases.  Appeals  from  judgments  rendered  in  said  court 
shall  be  taken  and  perfected  in  the  manner  prescribed  by 
law;  but  the  notice  of  appeal,  and  all  the  papers  required  to 
be  filed  to  perfect  it,  shall  be  filed  with  the  Justices*  Clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who 
tried  the  cause.  Sureties  on  appeal,  or  on  any  bond,  or 
undertaking  given  in  any  cause  or  proceeding  in  said 
conrt,  -when  recjuired  to  justify,  may  justify  before  any 
one  of  the  justices. 

Transfer— to  Superior  Qoort,  see  sec.  838. 

Appeals— see  sec.  974,  et  seq, 

§  93.  In  a  suitable  book,  strongly  bound,  the  Justices' 
Clerk  shall  k6ep  a  permanent  record  of  all  actions,  pro- 
ceedings, and  judgments  commenced,  had,  or  rendered  in 
said  Justices'  Court,  which  book  shall  be  a  public  record, 
and  be  known  as  the  "  Justices*  Docket,**  in  which  docket 
the  Clerk  shall  make  the  same  entries  as  are  provided  for 
in  section  nine  hundred  and  eleven  of  this  Code,  and 
which  said  docket  and  entries  therein  shall  have  the  same 
force  and  effect  as  is  provided  by  law  in  reference  to  dock- 
ets of  Justices  of  the  Peace.  To  enable  the  Clerk  to  make 
up  such  docket,  each  of  the  justices  shall  keep  minutes 
01  his  proceedings  in  every  cause  returnable  before  or  as- 
signed or  transferred  to  him  for  trial  or  hearing;  and  upon 
judgment  or  other  disposition  of  a  cause,  such  justice 
shall  immediately  certify  and  return  the  said  minutes,  to- 
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getber  with  all  pleadinp^s  and  papers  in  said  cause,  to  the 
Clerk's  office,  who  shall  immediately  thereupon  ille  the 
same  and  make  the  proper  entries  under  the  title  of  the 
action  in  the  docket  aforesaid. 
Docket— ireneraUy,  sec.  911  et  seq.;  effect  of,  sec.  912. 

§  94.  The  jurisdiction  of  the  Justices'  Court  of  such 
city  and  county  extends  to  the  limits  of  the  city  and 
county,  and  its  process  may  be  served  in  any  part  thereof. 

Jorisdiction— character  of,  sees.  33»,  925. 

Process— see  sec.  78n.  ' 

§  95.  The  Justices'  Court  and  the  Justices  of  the  Peace 
of  every  such  city  and  county  shall  be  governed  in  their 
proceedings  by  the  provisions  of  law  regulating  proceed- 
mgs  before  Justices  of  the  Peace,  so  far  as  such  provis- 
ions are  not  altered  or  modified  in  this  article,  and  the 
same  are  or  can  be  made  applicable  in  the  several  cases 
arising  before  them.  The  Justices'  Courts  of  such  city 
and  county  shall  have  power  to  make  rules  not  inconsis- 
with  the  Constitution  and  laws  for  the  government  of 
such  justices'  Court  and  the  officers  thereof:  but  such 
rules  shall  not  be  in  force  until  thirty  days  after  their 
publication;  and  no  rules  shall  be  made  imposing  any 
tax  or  charge  on  any  legal  proceeding,  or  giving  any  al- 
lowance to  any  justice  or  officer  for  services. 

FroTisions— applicable,  sees.  832-925. 

Rules— of  courts  generally,  sec.  129. 

§  96.  It  shall  not  be  lawful  for  any  Justice  of  the  Peace, 
Justices'  Clerk,  or  Sheriff  of  any  such  city  and  county,  or 
any  of  their  deputies,  to  appear  or  advocate,  or  in  any 
manner  act  as  attorney,  counsel,  or  agent  for  any  party 
or  person  in  any  cause,  or  in  relation  to  any  demand,  ac- 
count, or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them ;  nor  shall  any 
person  other  than  an  attomey-at-law,  duly  admitted  to 
practice  in  courts  of  record,  be  permitted  to  appear  as 
attorney  or  agent  for  anv  party  in  any  cause  or  proceed- 
ing before  said  Justice  s  Court,  or  any  of  said  justices, 
unless  he  produce  a  sufficient  power  ot  attorney  to  that 
effect,  duly  executed  and  acknowledged  before  some  offi- 
cer authorized  by  law  to  take  acknowledgments  of  deeds, 
which  power  of  attorney,  or  a  copy  thereof,  duly  certified 
by  one  of  the  justices,  (who  on  inspection  of  the  original, 
and  being  satisfied  of  its  genuineness,  shall  certify  suco 
copy)  shall  be  filed  among  the  papers  in  sach  cause  or 
proceeding. 

See  sec.  171.  _    . ._ 
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'  Justice  of  the  Peace— eligibility,  sec.  180. 
Judicial  officers— disqualifications,  sees.  170, 171, 172. 
IMOnisterial  oiSIoera— generally,  sec.  262. 
AttomeyB— sec.  275  et  $eg, 

§  97.  The  Justices  of  the  Peace,  and  Jastioes'  Clerk, 
and  his  depnty,  shall  receive  for  their  official  servioes'the 
following  salaries,  and  no  other  or- further  comx>ensation, 
payable  monthly,  out  of  the  city  and  county  treasury, 
and  ont  of  the  special  fee  fund  thereof,  after  being  first 
allowed  and  audited  as  other  similar  xletnands  are  by  law 
required  to  be  allowed  and  audited:  To  the  Presiding 
Justice,  twenty-seven  hundred  dollars  per  annum;  to  the 
other  Justices  of  the  Peace  and  the  Justices'  Clerk,  each, 
twenty-four  hundred  dollars  per  annum;  to  the  Deputy  of 
the  Justices'  Clerk,  twelve  hundred  dollars  per  annum. 

§  98.  The  Justices  of  the  Peace  elected  in  any  such  city 
and  county  at  the  general  election  of  eighteen  hundred  and 
seventy-nine,  or  persons  appointed  to  fill  their  places,  are 
successors  of  the  justices  of  the  peace  of  such  city  and 
county  who  held  office  at  the  time  of  such  election;  and 
all  records,  registers,  dockets,  books,  papers,  causes,  ac- 
tions, and  proceedings  lodged,  deposited,  or  pending  be- 
fore the  Justices'  Court  or  any  justice  of  any  such  city 
and  county,  are  transferred  to  the  Justices'  Court  of  such 
city  and  county  herein  provided  for,  which  shall  have 
the  same  power  and  jurisdiction  over  them  ^s  if  they  had 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein. 
.  T^raasfer-see  sees.  55, 79. 

ARTICLE  11. 

Justices'  OomiTs  iir  Towitships. 

103.  Justices' Conrts  and  justices. 

104.  Oourts,  ifrhere  lield. 

105.  Wliat  justice  may  hold  court  for  anotlrer. 
i                      m  106.  Territorial  extent  of  civil  lurisdlctlon. 

fa  1 107.  Wliat  Justices  successors  of  others. 

§  103.  There  shall  be  at  least  one  Justices'  Court  in 
each  of  the  townships  of  the  State,  for  which  one  Justice 
of  the  Peace  shall  be  elected  by  the  q[ualified  electors  of 
the  township  at  the  general  State  election  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor;  pro- 
vided, that  in  any  county  where  in  ttie  opinion  of  the  Board 
of  Supervisors  the  public  convenience  requires  it,  the  said 
board  may,  by  order,  provide  that  two  Justices'  Courta 

Cons.Crv.  PBOO.— «. 
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may  be  established  in  any  township,  designating  the  same 
in  such  order,  and  in  such  case  one  Justice  of  the  Peace 
shall  be  elected  in  the  manner  herein  provided  for  each 
of  said  courts.  In  every  city  having  ten  thousand  and 
not  more  than  twenty  thousand  inhabitants  there  shall  be 
one  Justice  of  the  Peace;  and  in  every  city  having  twenty 
thousand  and  not  more  than  one  hundred  thousand  in- 
habitants, two  Justices  of  the  Peace,  to  be  elected  in  like 
manner  by  the  electors  of  such  cities  respectively.  N'o 
person  shall  be  eligible  to  the  office  of  Justice  of  the 
Peace  in  any  city  having  over  ten  thousand  inhabitants 
who  has  not  been  admitted  to  practice  law  in  a  court  of 
record;  and  no  Justice  of  the  Peace  shall  be  permitted  to 
practice  law  before  any  other  Justice  of  the  Peace  in  the 
city  or  county  in  which  he  resides,  or  to  have  a  partner 
engaged  in  the  practice  of  law  in  any  Justices'  Court  in 
such  city  or  county.  Every  Justice  of  the  Peace  in  any  city- 
having  over  ten  thousand  inhabitants  shall  receive  an  an- 
nual salary  of  two  thousand  dollars  per  annum,  and  shall 
be  provided  by  the  city  authorities  with  a  suitable  office 
in  which  to  hold  his  court.  All  fees  which  are  by  law 
chargeable  for  services  rendered  by  such  Justices  of  the 
Peace  in  the  cities  aforesaid,  shall  be  by  them  respectively 
collected,  and  on  the  first  Monday  in  each  month  every 
such  city  Justice  of  the  Peace  shall  make  report,  under 
oath,  to  the  City  Treasurer,  of  the  amount  of  fees  so  by 
him  collected,  and  pay  the  amount  so  reported  into  the 
city  treasury,  to  the  credit  of  the  general  fund  thereof. 

AdmisBlon  to  bar— as  qualification,  sees.  156, 157. 

Disabilities— sees.  170, 171, 172. 

§  1(H.  A  Justice's  Court  may  be  held  at  any  place 
selected  by  the  justice  holding  the  same,  in  the  township 
for  which  ne  is  elected  or  appointed;  and  such  court  shall 
be  always  open  for  the  transaction  of  business. 

Always  open— see  sees.  47, 73. 

§  105.  A  Justice  of  the  Peace  of  any  township  may 
hold  the  court  of  any  other  Justice  of  the  Peace  of  the 
same  county,  at  his  request,  and  while  so  acting  shall  be 
vested  with  the  power  of  the  justice  for  whom  he  so  holds 
court,  in  which  case  the  proper  entry  of  the  proceedings 
before  the  attending  justice,  subscribed  by  him,  shall  be 
made  in  the  docket  of  the  justice  for  whom  he  30  holds 
the  court. 

See  sec.  71. 

§  106.  The  civil  jurisdiction  of  Justices'  Courts  ex- 
tends to  the  limits  of  the  townships  in  whi^h  they  are  held; 
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but  mesne  and  final  process  of  any  Justices'  Coort  in  a 
county  may  be  issnea  to  and  served  in  any  part  of  the 
county. 

AAA  flAi*   OA. 

9  107.  The  Justices  of  the  Peace  elected  in  the  town- 
ships at  the  general  State  election  of  eighteen  hundred 
ana  seventy-nine^  or  persons  appointed  to  fill  their  places, 
are  successors  of  the  justices  of  the  peace  of  the  town- 
ships,  respectively,  who  held  office  at  the  time  of  such 
election;  and,  in  case  the  townships  of  any  county  are 
hereafter  chauged  or  altered,  the  Board  of  Supervisors  of 
such  county  shall  make  provision  as  to  what  justices 
shall  be  successors  of  the  justices  of  townships  so  cnanged 
or  altered. 

ABTICLE  in. 

JUSTIOBS  OF  THB  PXAOE  AKD  JUSTIOBS'  COTTIITB  IH  OxmBaAL. 

110.  Tenns  of  office. 

111.  YacancfM. 

112.  Civil  Juii3dlction. 

113.  Coneurrent  jurisdiction. 

114.  Civil  larfsdiction  restricted. 

115.  Crimmal  jorisdiction. 

§  110.  The  term  of  office  of  Justices  of  the  Peace  shall 
be  two  years  from  the  first  day  of  January  next  succeed* 
ing  their  election;  provided^  that  all  Justices  of  the  Peace 
elected  at  the  gejieral  State  election  of  eighteen  hundred 
and  seventy-nme  shall  go  out  of  office  at  the  end  of  one 
year  from  the  first  day  of  January,  eighteen  hundred  and 
eighty. 

§  111.  If  a  vacancy  occurs  in  the  office  of.  a  Justice  of 
the  Peace,  the  Board  of  Supervisors  of  the  county  shall 
lipXK>int  an  eligible  person  to  hold  the  o£&ce  for  the  remain* 
der  of  the  unexpired  term. 

§  112.  The  Justices'  Courts  shall  have  civil  jurisdic* 
tion: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money,  only  if  the  sum  claimed,  exclusive  of  interest, 
does  not  amount  to  three  hundred  dollars; 

2.  In  actions  for  damages  for  Injury  to  the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for 
injury  to  real  property  where  no  issue  is  raised  by  the 
verified  answer  of  the  defendant  involving  the  title  to  or 
possession  of  the '  same,  if  the  damage  claimed  do  not 
amount  to  three  hundred  dollars; 
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3.  In  actions  to  recover  the  possession  of  personal  pro^ 
erty,  if  the  value  of  such  property  does  not  amount  to 
three  hundred  dollars; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
the  ordinance  of  an  incorporated  city  and  county,  city,  or 
town,  where  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal fine ; 

5.  In  actions  upon  bonds  or  undertakings  conditioned 
for  the  payment  of  money,  if  the  sum  claimed  does  not 
amount  to  three  hundred  dollars,  though  the  penalty  may- 
exceed  that  sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of 
money  on  the  confession  of  a  defendant,  when  the  amount 
confessed,  exclusive  of  .interest,  does  not  amount  to  three 
hundred  dollars. 

GkneraU7-6Cal.l9;  7Gal.244;  8Cal.77;  9Cal.85;  llCal.280;  MGal. 
282;  23  Cal.  86;  2tf  Cal.  313;  34  Cal.  321;  35  Cal.  269;  47  Cal.  131;  53  CaL  48. 

Limited  jurisdiction— sec.  83n;  sec.  114;  sec.  925;  23  CaL  402;  83  CaL 
218;  34  Cal.  326;  85  Cal.  273. 

Subdivision  l.  Oontract-— 10  Cal.  872.  Snm  claimed— «ee  note 
on  Amount » to  sec.  76,  sabd.  3:5  Cal.  230, 331:  6  Cal.  447;  7  Cal.  104;  8 
Cal.  77:'  23  Cal.  61 :  29  Cal.  307;  30  Cal.  545;  40  CaL  628.  Remitting  dam-- 
ages,  6  Cal.  414;  22  Cal.  466. 

Subdivision  2.  Damagea-see  sec.  657,  sabd.  5,  note.  Personal 
property—  Water  rights,  5  Cal.  445.  Real  property— title  or  right  of 
possession  Involved,  compare  sec.  113,  subd.  1;  and  see  secs.76,  subd. 
sin,  and  838;  17  Cal.  67;  38  Cal.  683;  39  Cal.  319;  53  Cal.  23.  Verifled 
answer— see  sec.  446  st  seq.  Issae— see  sec.  SB8.  Amount— eec.  7e, 
subd.  3n. 

Subdivision  3.  Replevin— generally,  sees.  473, 509  et  seq,,  667. 
Subdivision  4.  Legality  of  tax,  etc.— see  sec.  76,  subd.  3,  and 
nous;  24  Cal.  6t.   Forfeiture- statutocy,  33  Cal.  212;  36  Cal.  281. 
Subdivision  6.  Amount  confessed— 8  Cal.  77. 

§  113.  The  Justices'  Courts  shall  have  concurrent 
iurisdiction  with  the  Superior  Courts  within  their  respect- 
ive townships : 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  mouth, 
and  the  whole  amount  of  damages  claimed  does  not  ex- 
ceed two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  thd 
Vf'Uue  of  the  property  amounts  to  three  hundred  dollars. 

Const.  Cal.  art.  6,  sec.  11. 

Subdivision  1.  Forcible  entry  and  detiiner— sec.  1160  et  m^. 
Formerly— 28  Cah  118;  29  Cal.  662;  37  Cal.  162;  42  Cal.  324;  43  CaL  304. 
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SUBDiTisiov  2.    Lien»-for  salaries  and  wages,  sees.  1204«  1206. 
Cfanira-beiore  Const.  1879,  see  52  CaL  407. 

§  114.  Except  as  in  the  last  preceding  section  provided, 
the  jurisdiction  of  the  Justices'  Courts  shall  not,  in  any 
case,  trench  upon  the  jurisdiction  of  the  several  courts  of 
record  of  the  State,  nor  extend  to  any  action  or  proceed- 
ing against  ships,  vessels,  or  boats,  for  the  recovery  of 
seamen's  wages  for  a  voyage  performed  in  whole  or  in 
part  without  the  waters  of  this  State. 

Const.  Cal.  art.  6,  sec.  11. 

Oonrts  of  Record— see  sec.  34n. 
'  Restricted  jnrisdictioii— see  sec.  112n. 

Actions  against  vessels— sec.  813  et  seq. ;  sec.  829. 

§  115.  The  Justices'  Courts  shall  have  jurisdiction  of 
the  following  public  offenses  committed  within  the  re- 
spective counties  in  which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  com* 
mitted  upon  a  public  officer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  render 
the  offense  a  felony; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  commit- 
ting a  willful  injury  to  property,  and  all  misdemeanors 
punishable  by  fine  not  exceeding  five  hundred  dollars,  or 
unprisonment  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment. 

Oximinal  jnrisdicfion— />e««r^{fi(r  seamen,  2  Cal.  144, 145.  In  ge$teral, 
9  Cal.  85.   MUdemeanor,  S3  Cal.  412. 
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CHAPTER  yi. 

POLICB    COT7RT8. 

S  121.  Provided  for  In  Political  Code. 

121.  Police  Courts  are  established  in  incorpoiated 
cities  and  counties,  cities,  and  towns,  and  their  organiza* 
tion,  jurisdiction,  and  powers  provided  for  in  the  Political 
Code,  part  four. 
34Cal.a20. 
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CHAPTER  vn. 

aBZVZSRAL   PROVISIOirB    RB8PBCTINO 
COURTS  OF  JUBTICB. 

AMTUJLM    I.    PVBLXOITT  OF  PROOBBDINGB. 

11.    iHOIDKIffTAL  P0WISS8  ASI>  DUTIES  OF  COUBTS. 

III.  Judicial  Days. 

IV.    PROOBBDINQS  in  GA8B  of  ABSBirOB  OF  JUDOB. 

V.  PBOvisioira   Rbspbotivo   Plaobb  of  HoLDZva 

Courts. 
YL   Sbals  of  Courts. 

ABTICLE  I. 

Fublzcitt  of  PROOBB]>IVOS. 

S  124.  sittings,  pubUc. 

S  125.  Sittings,  when  private. 

§  124.  The  sittings  of  every  coart  of  justice  shall  be 
public,  except  as  provided  in  the  next  section. 
tJ.  S.  Const,  art.  S,  sec.  1,  amdts. 

$  125.  In  an  action  for  divorce,  criminal  conversation, 
sedaction,  or  breach  of  promise  of  marriage,  the  court 
may  direct  the  trial  of  any  issue  of  fact  joined  therein  to 
be  private,  and  may  exclude  all  persons  except  the  offi- 
cers of  the  court,  the  parties,  their  witnesses,  and  counsel; 
provided,  that  in  any  cause  the  court  ma^,  in  the  exercise 
of  a  sound  discretion,  during  the  examination  of  a  wit- 
ness, exclude  any  or  all  other  witnesses  in  the  cause. 

DiYorce— generally,  sec.  76,  subd.  4.   Testimony  kept  secret.  Politi- 
cal Code,  sec.  1032. 

EaBclnsion  of  witneBMi»-«ec.  2043. 

ABTICLE  II. 

Df oidbntal  Powxrs  and  Dutibs  of  Courts. 

ft  128.  PoTrers  respecting  conduct  of  proceedings. 
S  129.  Courts  of  record  may  make  roles. 
S  180.  When  rules  take  effect. 

§  128.  Every  court  shall  have  power: 
1.  To  preserve  and  enforce  order  in  its  immediate  pred- 
euce; 
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2.  To  enforce  order  in  the  proceedings  before  it,  or  be- 
fore a  person  or  persons  empowered  to  conduct  a  judicial 
investigation  under  its  authority ; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  be- 
fore it,  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and 
process,  and  to  the  orders  of  a  judge  out  of  court,  in  an 
action  or  proceeding  pending  therein ; 

5.  To  control  in  furtherance  of  I'ustice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  man- 
ner connected  with  a  judicial  proceeding  before  it,  in 
every  matter  appertaining  thereto ; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code: 

7.  To  administer  oaths  in  ah  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  justice. 

See  sec.  177. 

Contempt— sec.  1209;  also  sec.  9M  et  seq.,  and  47  Cal.  132;  93  CaL  204; 
]p;x  parte  Cobn,  May  19tli,  1880. 

Subdivision  3.  Rules— sec.  129.  Judicial  officers  "incidental, 
powers,  etc.,  sees.  176-179. 

SUBDivisioir  6.  People  v.  Center,  March  Ist,  1880. 

Subdivision  6.  See  sec.  1985  et  seq. 

Subdivision  7.  See  sees.  2093-2097. 

Subdivision  8.  See  sec.  473. 

§  129.  Every  court  of  record  may  make  rules  not  in- 
consistent with  the  laws  of  this  State,  for  its  own  govern- 
ment and  the  government  of  its  officers;  but  such  rules 
shall  neither  impose  any.  tax  or  charge  upon  any  legal 
proceeding,  nor  give  any  allowance  to  any  officer  t<fr 
services. 

Powers  of  courts,  judges,  etc.— see  sees.  128, 177. 

Rules,  generally— ^»  Supreme  Court,  wairer.  Pickett  v.  Wallace, 
February  8th,  1880:  finality  of  decision,  Beed  v.  Allison,  April  6tb,  1880; 
i»  Uncer  courts,  6  Gal.  103;  6  Cal.  636;  18  Cal.  635;  29  Cal.  556;  31  Gal  101; 
82  Cal.  286. 

SUPREME  OOURT  RULES  (Jan.  1880). 

Admission  of  attorneys— rule  1 ;  see  sec.  275  et  seq. 
Argument— rule  18;  1  Cal.  197;  6  Cal.  636;  49  Cal.  374;  andseeBBiXFS 
and  Points  and  authoiuties. 

Bank— hearing  of  causes  in,  rule  30;  rehearing,  generally,  7  Gal.  SS3: 
n  Cal.  841;  14  CS.  634:  24  Cal.  190;  25  Cal.  653;  30 €20. 462;  39  CaL  Ml;  li 
Cal.  178;  46  Cal.  640;  48  CM.  157;  50  Cal.  243;  52  Cal.  473. 
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Brlefii— nde  2,  mbd.  6;  no  extension  of  ^fane  for,  rale  2,  sabd.  6;  «•» 
eraUy,  4d  Cai.  686;  60  CaL  443;  and  see  Points  jlnt>  Axtthobitus. 

Galendar—mles  15  and  16;  10  Cal.215;  43  Cal.88,43;  45  CaL  270:  81 
Cal.468. 

Oeiliflcate--as  to  applicant  for  license,  rale  1;  as  to  Tbavbobift, 
see  that  head. 

Oo«ta— on  appeal,  nUe  24;  36  Cal.  127;  and  see  sees.  1027,  1031, 1034; 
generally,  see  sec.  1021,  et  teq. ;  as  to  Tkansobift,  see  that  head. 

Dismissal  of  appeal—  When  transcript  not  filed  in  time,  rule  3;  see  8 
Oal.  300,  M7:  25  Cal.  596:  45  Cal.  18;  47  Cal.  414;  Hill  v.  Flnnigan,  March 
13tb.  1880:  clerk's  certificate  on  motion  for,  rule  4;  see  43  CaJ.  27;  Fred- 
erick r.  Tiemey,  Feb. 3rd,  1880:  Pickett  v.  Wallace,  Feb.  8th,  1880;  Win* 
clerv.Hendrick.B^rch  3rd,  1880;  People  v.  Center,  March  31st,  1880; 
copies  of  moYing  papers,  rule  4,  subd.  3.  On  other  grounds,  generally, 
sec.  954;  and  Reed  v.  Allison,  April  5th,  1880;  moving  papers,  rule  4, 
suhd.  2  (copies  of,  subd.  3) ;  when  appeal  too  late,  rule  4,  subd.  4.  Cer» 
tifieateif,  rule  4,  subd.  4.  On  motion^  respondent,  rule  25;  see  sec.  955, 
QXkd  45  CiEU.  270.  Bij  stipulation,  rule  26.  For  violeUion  qf  requirementt 
af  transcript,  rule  6;  generally,  sec.  53n. 

Examination— of  applicants  for  license,  rule  1. 

Pee— for  license,  rule  1,  subd.  2. 

'    Hearing— at  instance  of  either  party,  rule  25. 

Motion— length  of  notice  of,  rule  20;  for  DisicissAL  ov  Appeal, 
■ee  that  head ;  generaUy,  sec.  1003  st  seq. 

Objection— or  exception  to  record,  rule  13;  2i  Cal.  42;  26  Cal.  268;  29 
C^  614;  34  Cal.  518;  35  Cal.  127. 

Opinions— recorded, rale  19;  transmitted  to  court  below,  when,  rule 
21;  generally,  sec.  53ii. 

Paper— or  document,  manner  of  printing,  rule  17;  removal  of,  rale 
22;  inspection  of,  rale  27;  People  o.  Center,  March  1st,  1880. 

Fointa— and  authorities,  printed;  filing,  rule  2,  subd.  4;  generally,  9 
Cal.  124;  eiCal.  157,  34.9;  25  Cal.  37;  28  Cal.  489:  51  Cal.  222;  Martin  tf. 
iSqnires,  No.  4938,  Feb.  7th,  1876,  not  reported;  Kelly  v.  Morgans,  Feb. 
2nd,  1880;  Shay  v.  Lady  B.  Mg.  Co.,  Feb.  11th,  1880;  Mix  v.  Boothe,  Feb. 
12th,l880. 

Becord— role  10;  diminution  of,  nrie  13;  see  Objxotioit  or  Excep- 
tion to  Becord.     '^ 

Behearing— See  Bank. 

Bejection— of  applicant  for  license,  fole  1,  subd.  3. 

Benewal— of  application  for  license,  rule  1,  subd.  3. 

Settlement— of  bill  of  exceptions,  etc.,  on  death  or  disability  of 
Judge  below,  rale  29. 

Statement  of  case— accompanying  points  and  authorities,  rale  2, 
fahd.  4. 

Sabstitntion  of  representative— of  party  to  appeal,  rule  14;  see  sec, 
BSn.,  DXATH,  pending  appeal. 

Transcript— ^rranfiremen/,  chronological,  rule  6.  Slant  leaf,  rule  6. 
CertificaU,  of  clerk  below,  rule  4 ;  of  opposing  attorney,  rule  9.  Costs, 
en  fMlure  to  certify,  ruJe  9;  of  printing  transcript  and  papers,  rule  11. 
Griminta  causes,  time  limited  for  filingi  rule  2,  subd.  8;  how  written  or 
printed,  rule  5,  subd.  2.  Error,  or  defect  in,  rule  12;  People  v.  Center, 
March  1st,  1880;  HOI  v.  Flnnigan,  March  13th,  1880.  Filing,  none  when 
roles  violated,  rale  8;  in  Criminal  cornea,  see  that  head.  Filing  and 
serving,  time  limited  for,  rale  2;  In  re  15th  Ay.  Exn.,  Feb.  12th,  1880( 
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HUl  9.  Flxmlgan,  March  IMli,  1880;  Beed  v.  Allison,  April  5th;  1880;  ex- 
tension of  time,  rule  2, 8nbd.4;  copies  for,  role  2,  snbd.  7.  Index,  alpha* 
betical,  rule  6.  Printed,  how,  rule  5;  may  be  by  clerk,  rale  10.  Rales, 
▼lolation  of,  see  Filing,  and  Douglas  v.  Fulda,  Feb.  9tb,  1880.  Serving, 
time  for,  see  Filing  and  serving;  proof  of,  rule  2,  subd.  2 ;  of  copies  on 
adverse  attorney,  rule  9.  Title,  chain  of,  in  tabular  form,  rule  2.  subd.  5; 
49  Cal.  193 ;  map  or  survey,  rule  7. 

Writs— prerogative,  application  for,  rule  28, 45  Gal.  243;  47CaL205;  50 
CaL  473;  and  see  sec.  51;  certiorari,  issuance,  rule  23;  40  Cal.  483. 

§  130.  Rules  adopted  by  the  Supreme  Court  shall  take 
effect  sixty  days,  and  rules  adopted  by  Superior  Courts, 
thirty  days  after  their  publication. 

ARTICLE  nL 
JUDIOIAI.  DATS. 

!133.  Days  on  which  courts,  etc.,  may  be  held. 
134.  Non-judicial  days. 
135.  Appointments  on  non-judicial  days. 

§  133.  Courts  of  justice  may  be  held  and  judicial  busi- 
ness transacted  on  any  day,  except  as  provided  in  the 
next  section. 

Oonrts— list  of,  sec.  83;  Jubisdiotioh  of,  sec.  33n. 

§  134.  No  court  shall  be  open,  nor  shall  any  judicial 
business  be  transacted  on  Sunday,  on  the  first  day  of 
January,  on  the  twenty-second  day  of  February,  on  the 
fourth  day  of  July,  on  the  twenty-tif th  day  of  December, 
on  a  day  in  which  an  election  is  held  throughout  the 
State,  or  on  a  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday,  except  for  the  following 
purposes : 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict, 'or  discharge  a  jury; 

8.  For  the  exercise  of  tne  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature; 
provided,  that  the  Supreme  Court  shall  always  be  open  for 
the  transaction  of  business;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

Holidays— sees.  10, 11 ;  also,  sees.  12, 13. 

Oonrts  always  open— sees.  47, 73. 

Injunctions  and  writs  of  prohibition— Issuance  of,  sec.  76,  subd.  $. 

§  135.  If  any  day  mentioned  in  the  last  section  hap- 
pen to  be  the  day  api>ointed  for  the  holding  or  sitting  of  a 
court,  or  to  which  it  is  adjourned,  It  shall  oe  deemed  ap- 
pointed for  or  adjourned  to  the  next  day. 
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▲BTICLB  lY. 

PRooEBDnros  nr  Casb  ov  Absbkos  ov  Judob. 

1 139.  AcUonrnment  for  absence  of  judge. 
S 140.  Acgoarnment  till  next  regular  session. 

§  139.  If  no  Judge  attend  on  the  day  appointed  for  the 
holding  or  sitting  of  a  court,  or  on  the  day  to  which  it  may 
have  been  adjourned,  before  noon,  the  SherifiP  or  Clerk 
sliall  adjourn  the  same  until  the  next  day,  at  ten  o'clock 
A.  M.,  and  if  no  Judge  attend  on  that  day,  before  noon, 
the  Sheriff  or  Clerk  shall  adjourn  the  same  until  the  fol- 
lo^vlDg  day  at  the  same  hour,  and  so  on,  from  day  to  day 
for  one  week,  unless  the  Judge,  by  written  order,  directs 
it  to  be  adjourned  to  some  day  certain,  fixed  in  said 
order,  in  which  case  it  shall  be  so  adjourned. 

Anival  of  jndge— of  ter  noon,  24  GaL  19. 
iron*jadicial  day-^-sec  139. 

§  140.  If  no  Judge  attend  for  one  week,  and  no  written 
oraer  be  made,  as  provided  in  the  last  section,  the  Sheriff 
or  Clerk  shall  adjourn  the  session  until  the  time  ap- 
pointed for  the  holding  of  the  next  regular  session. 

Brematare  adjonmment— 19  Gal.  644. 
Seasiozis— see  sec.  73n. 

ABIIGLE  y. 

PBOTISXOirS  BBSPBOTUrO  PLAOBS  ov  HOLDnrO  GOUBTS. 

il42.  Gliange  In  certain  cases  of  place  of  holding  court. 
143.  Parties  to  appear  at  place  appointed, 
i  144.  Wlien  SlieriS  to  provide  court-rooms,  etc. 

§  142.  The  Judge  or  judges  autlwrized  to  hold  or  preside 
at  a  court  appointed  to  be  held  at  a  particular  place  in  a  city 
and  connty,  county,  city,  or  town,  may,  by  an  order  filed 
with  the  city  and  county  or  county  clerk,  and  published 
as  he  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county, 
county,  city,  or  town  than  that  appointed,  when  war, 
insorrection,  pestilence,  or  other  public  calamity,  or  the 
danger  thereof,  or  the  destruction  or  danger  of  the  build- 
ing appointed  for  holding  the  court,  may  render  it  neces- 
saiy;  and  may,  in  the  same  manner,  revoke  the  order, 
UDLd  in  his  or  their  discretion,  appoint  another  place  in 
the  sapae  city  and  county,  county,  city,  or  town,  for  hold- 
ing the  court. 


I 


§§  143-9  GENERAL  PBOVISIOKS.  72 

§  143.  When  the  court  is  held  at  a  place  appointed,  as 
provided  in  the  last  section,  every  person  held  to  appear 
at  the  court  must  appear  at  the  place  so  appointed. 

§  144.  If  suitable  rooms  for  holdine  the  Superior 
Courts  and  the  chambers  of  the  judges  of  said  courts  be 
not  provided  in  any  city  and  county,  or  county,  by  the 
Supervisors  thereof,  together  with  the  attendants,  furni- 
ture, fuel,  lights,  and  stationery  sufficient  for  the  transac- 
action  of  business,  the  courts,  or  the  Judge  or  judges 
thereof,  may  direct  the  Sheriff  of  the  city  and  county,  or 
countv,  to  provide  such  rooms,  attendants,  furniture, 
Cuel,  lights,  and  stationery;  and  the  expenses  incurred, 
certilled  by  the  Judge  or  judges  to  be  correct,  shall  be  a 
charge  against  the  city  and  county  treasury,  and  paid  out 
of  the  general  fund  thereof. 

ABTICLE  VI. 
Seals  ov  Covbts. 

il47.  Wbat  courts  shall  have  seals. 

148.  Seal  of  Supreme  Coart. 

149.  Seals  of  Superior  Courts. 
S  150.  Seals  of  Police  Courts  of  cities  and  connties. 

§  151.  Seals,  how  provided:  private  seals,  when  used. 

S  152.  Cleric  of  court  to  keep  seal. 

S  153.  Seals  of  courts,  to  what  documents  affixed. 

§  147.  Each  of  the  following  courts  shall  have  a  seal; 

1st.   The  Supreme  Court; 

2nd.  The  Superior  Courts; 

3rd.  The  Police  Court  of  every  city  and  county. 

Seal  of  covaX—iudieial  notice  taken  of,  sec.  1875,  subd.  4;  court  eofm' 
miuioner  may  provide  official  seal,  sec.  259,  subd.  5. 

Seals— discussed,  sec.  14n;  seal  hot  test  of  court  of  record,  52  CaL 
224,  and  see  sec.  150. 

§  148.  The  seal  used  by  the  Supreme  Court,  abolished 
by  the  Constitution,  shall  be  the  seal  of  the  Supreme 
Court  herein  provided  for;  but  the  said  court  may  direct 
the  Clerk  of  the  Supreme  Court  to  provide  two  duplicates 
of  said  seal,  each  of  which  shall  be  considered  the  same 
as  and  have  the  same  force  and  effect  as  the  original. 

§  149.  The  seals  of  the  Superior  Courts  shall  be  circu- 
lar, not  less  than  one  and  three-fourths  inches  in  diame- 
ter, and  having  in  the  center  any  word,  words,  or  design 
adopted  by  the  judges  thereof,  and  the  following  inscrip- 
tion surrounding  the  same:  *' Superior  Court, ,  Cali- 
fornia," inserting  the  name  of  the  county,  or  city  and 
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coonty;  provided,  that  the  seal  of  any  such  court,  which 

has  heen  adopted  previous  to  the  passage  of  this  act, 

shall  be  the  seal  of  such  court,  until  another  be  adopted. 

See  Act  of  March  3l8t»  1880,  (Stotates  1880,  p.  02),  validating  writs, 
process  and  certificates  Issaed  from  Superior  Courts  before  seal  pro- 
vided. 

§  150.  The  Police  Court  of  every  city  and  county  may 
use  any  seal  having  upon  it  the  inscription,  *' JPolice 
Court, /'  (inserting  tbe  name  of  the  city  and  county). 

tlSl.  Courts  which  have  not  the  necessary  seal  pro- 
ed,  or  the  Judge  or  judges  thereof,  shall  rec^uest  the 
Supervisors  of  their  respective  counties,  or  cities  and 
counties,  to  provide  the  same,  and  in  case  of  their  failure 
to  do  so,  may  order  the  Sheriff  to  provide  the  same,  and 
tbe  expense  thereof  shall  be  a  cliarge  against  the  county 
or  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof;  and  until  such  seal  be  provided,  the  Clerk 
of  each  court  may  use  his  private  seal,  whenever  a  seal  is 
required.  ' 

§  152.  The  clerks  of  the  court  shall  keep  the  seal 
thereof. 

§  153.  The  seal  of  a  court  need  not  be  affixed  to  any 
proceeding  therein  or  document,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will,  or  of  the 
appointment  of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record,  or 
otber  proceeding  of  a  court,  or  of  an  officer  thereof,  or  of 
a  copy  of  a  document  on  file  in  the  office  of  the  Clerk. 

Seals,  generally— sec.  14,  and  note. 
COD»  C5IV.  Pboc.— T- 
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TITLE  n. 

Judicial  Officers. 

Chafteb  I.    Judicial  Officers  vst  oenebal.    §§  15&-161. 
II.    PowEBS  AND  Duties  of  Judges  at  Cham- 
bers.   §§  165-166. 
III.    Bisqualificatioks  of  Judges.     §§  170-172. 

IV.     iNCIDElfTAL   POWEBS    AND  DUTIES  OF    JUDI- 
CIAL Officers.    §§  176-179. 
Y.    Miscellaneous     Provisions     bespectino 
Courts  and  Judicial  Officers.   §§ 
182-187. 
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CHAPTER  I. 
JI7DICIAL-  OFFXCBRS  UX  OSNBRAL. 

Sillficatloiu  of  Justices  of  Snpreme  Court, 
liflcations  of  Saperior  Jadges. 
Idence  of  Superior  Judges. 
Besidence  and  quallflcation  of  Justices  of  tbe  Peace. 
Judges  holding  Superior  Courts  at  request  of  Oovemor. 
Justices  and  Judges  Ineligible  to  other  than  judicial  oHlee. 

§  156.  No  person  shall  be  eligible  to  the  office  of  Chief 
or  Associate  Justice  of  the  Supreme  Court,  unless  he 
shall  have  been  a  citizen  of  the  United  States  and  a  resi* 
dent  of  this  State  for  two  years  next  preceding  his  election 
or  appointment,  nor  unless  he  shall  have  been  admitted 
to  practice  before  the  Supreme  Court  of  the  State. 

Attomeiy— admitted  b^ore  Supreme  Courts  otherwise  (before  Oonst. 
CaL  1879,  art.  6,  sec.  23),  see  82CaL  298. 

§  157.  No  person  shall  be  eligible  to  the  office  of  Judge 
of  a  Saperior  Court  unless  he  shall  have  been  a  citizen  of 
the  United  States  and  a  resident  of  this  State  for  two 
years  next  precediog  his  election  or  appointment,  nor  un- 
less he  shall  have  been  admitted  to  practice  before  the 
Snpreme  Court  of  the  State. 

See  sec.  isen. 

§  158.  Each  Judge  of  a  Superior  Court  shall  reside  at 
the  county  seat  of  the  county  m  which  such  court  is  held, 
or  within  three  miles  thereof,  and  within  the  county,  ex- 
cept that  in  the  counties  of  Yuba  and  Sutter  the  Judge 
may  reside  in  either  of  said  counties.  - 

§  159.  Every  Justice  of  the  Peace  shall  reside  in  the 
city  and  county,  or  township,  in  which  his  court  is  held, 
and  no  person  shall  be  eligible  to  the  office  of  justice  of 
the  peace  unless  he  shall  have  been  a  cHizen  of  the 
United  States  and  a  resident  of  the  city  and  county,  or 
Gounty,  in  which  he  is  to  serve  for  one  year  next  preced- 
ing his  election  or  appointment. 

tl60.  If,  by  reason  of  sickness,  absence,  disability,  or 
er  cause,  a  regular  session  of  the  Superior  Court  can- 
not be  held  in  any  county  by  the  Judge  or  judges  thereof, 
or  by  a  Superior  Judge,  requested  by  liim  or  them  to  hold 
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such  conrt,  a  certificate  of  that  fact  shall  be  transmitted 
by  the  Clerk  thereof  to  the  Governor,  who  may  there- 
upon request  some  other  Superior  Judge  to  hold  each 
court;  and  a  Judge  so  holding  a  court,  at  the  request  of 
the  Governor,  shall  be  allowed  his  actual  expenses  in  gq^ 
ing  to,  returning  from,  and  attending  upon  the  business 
of  such  court,  which  shall  be  a  charge  against  the  treas- 
ury of  the  county  where  such  court  is  held,  and  paid  out 
of  the  general  fund  thereof.. 

See  sec.  71. 

Under  Oonst  OaL  1849— proper,  1  Gal.  S79;  2  CaL  207. 

By  consent— 28  Gal.  472;  40  GaL  468. 

§  161.  The  Justices  of  the  Supreme  Court  and  Judis^es 
of  the  Superior  Courts  shall  be  ineligible  to  any  other 
oiSce  or  public  employment  than  a  judicial  office  or  em- 
ployment during  the  term  for  which  they  shall  have  been 
elected. 

Const.  GaL  art  8,  sec  18. 
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CHAPTER  n. 
POT77BRS  OF  JUDOBS  AT  CHAMBBR8. 
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165.  Powers  of  Justtces  of  Supreme  Conrt  at  chainben. 

166.  Powers  of  Superior  Judges  at  ehamben. 


§  165.  The  Justices  of  the  Supreme  Court,  or  aa7  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which 
are  usually  granted  in  the  first  instance  upon  an  ex  parte 
application,  except  writs  of  mandamus,  certiorari,  and 
prohibition ;  and  may,  in  their  'discretion,  hear  applica- 
tions to  discharge  such  orders  and  writs. 

See  sec.  176;  also  sees.  177, 178, 179. 

§  166.  The  Judge  or  Judges  of  a  Superior  Court,  or 
any  ot  them,  may,  at  chambers,  grant  all  orders  and  writs 
which  are  usually  granted  in  the  first  instance  upon  an  ex 
porte  application,  and  may,  at  chambers,  hear  and  dis- 
pose of  such  orders  and  writs;  and  may  also,  at  chambers, 
appoint  appraisers,  receive  inventories  and  accounts  to  be 
filed,  suspend  the  powers  of  executors,  administrators,  or 
Roardians  in  the  cases  allowed  by  law,  grant  special  letf- 
ten  of  administration  or  guardianship,  approve  claims 
and  bonds,  and  direct  the  issuance  from  the  court  of  all 
writs  and  process  necessary  in  the  exercise  of  their 
powtsrs  in  matters  of  probate. 

SeeseclSSn. 

Hours,  eto.,  for  offioial  business— Political  Code,  sec.  4116. 

Power  at  chambers,  generally— 10  Cal.  S44;  17  Cal.  375;  27  CaL49U 
10 Cal.  630,  S65:  31  Cal.  173;  34  Cal.  831;  36  CaL  24;  37  Cal.  15;  38  CaL  439; 
«Cal.84;49dal.239. 

Motions  for  new  trials— heard  at  chambers  before  change  of  1888. 

Ptobate  matters— see  siec.  130S. 
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m.  IMMUltteirtlOMtoiftoraci. 

171.  Cetato  judges  not  to  yrncllM 

172.  NoliidieulcrfBieertoliaTeDan 


f  170L  No  Justice,  Jnclge,  or  Justice  of  the  Peace,  shall 
lit  or  act  as  such  in  any  action  or  proceeding;: 
L  To  which  he  is  a  party,  or  in  which  he  is  interested; 

2.  When  he  is  related-to  either  party  by  consaneaini^ 
or  affinity  within  the  third  degree,  compated  accoraing  to 
the  rales  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding;. 

But  the  provisions  of  this  section  shall  not  apply  to  the 
anangement  of  the  calendar  or  the  regulation  of  the 
Older  of  business,  nor  to  the  power  of  transferring;  the 
action  or  proceeding  to  some  otner  court. 

FvtiaUtf— remedy  for,  24  CaL  M ;  28  Gal.  492.    > 

DisqtsaUfloallon— when  none,  12  GaL  SSS;  18  GaL  185;  Tlttates  jndgw 
ment,  24  Cai.  7«. 

Ohange  of  Twrae— see.  997,  snbd.  4;  wt.  198. 

flUBDiYisioir  1.  Party  or  intensted-47  Gal.  190. 

SUBpmsioir  2.  Related-'third  degree,  23  GaL  ft98;  24  GaL  76;  roles 
«f  law,  Civil  Code,  sees.  1392, 1393. 

SUBDinsiov  8.  Judge— {Mting  as  attorney,  sec.  171.. 

§  171.  No  justice,  or  judge  of  a  court  of  record,  or 
county  clerk,  shall  practice  law  in  any  court  of  this  State, 
nor  act  as  attorney,  agent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent 
rights^  or  other  proceedings,  before  any  department  of 
the  State  or  general  government,  or  courts  of  the  United 
States,  during  his  continuance  in  office;  nor  shall  any 
justice  of  the  peace  practice  law  before  any  justice's 
court  in  the  county  in  which  he  resides,  fin  effect  March 
14th.  1881.1 

§  172.  No  justice,  judge,  or  other  elective  judicial  of« 
fleer,  or  court  commissioner,  shall  have  a  partner  acting 
as  attorney  or  counsel  in  any  court  of  this  State. 
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CHAPTER  IV. 

nrCIDENTAL    POWBRS    AND    DUTZB8    OF 

JUDICIAL   OFFICBR8. 

176.  Pewen  of  judges  out  of  court. 

177.  Powers  of  judicial  officers  as  to  o<mdiiot  of  proceedings. 

178.  To  punish  for  contempt. 

179.  To  take  acknowledgments  and  affldavlts. 

§  X76.  A  Justice  or  Judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  upon  a  Justice  or  Judge, 
as  contradistinguished  from  the  court. 

See  sees.  16B»  106, 179. 

SX77.  Every  judicial  officer  shall  have  power: 
To  preserve  and  enforce  order  in  his  immediate  prefr* 
ence,  and  in  proceedings  before  him,  when  he  is  engaged 
in  the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided 
in  this  Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding  before  him,  in  tl^  cases  and  manner  provided 
m  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  i>end- 
ing  before  him,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 

See  sec.  128. 

§  178.  For  the  effectual  exercise  of  the  powers  con* 
f erred  by  the  last  section,  a  judicial  officer  may  punish 
for  contempt  in  the  cases  provided  in  this  Code. 

Oontampt— genersUy^sec.  J209;  hi  Justices'  Courts,  sec.  906. 

§  179.  Each  of  the  Justices  of  the  Supreme  Court, 
and  Judges  of  the  Superior  Courts,  shall  have  power  in 
any  part  of  the  State,  and  every  Justice  of  the  Peace  with- 
in his  city  and  countjr,  or  county,  and  a  Judge  of  a  Police 
or  inferior  court  within  Mb  city  and  county,  city,  or  town, 
to  take  and  certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
teal  property,  or  of  any  other  written  instrument; 
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2.  The  acknowledgment  of  satisfaction  of  a  judgment 
of  any  court; 

3.  An  affidavit  or  deixwition  to  be  used  in  this  State. 

SUBDiYisiov  1.  Baal  propert7— «onve7ance  of,  see  sec  1971. 

STTBDiYisioir  2.   Satiafoction  of  judgment— sec  €75. 

SlTBDiyisiov  3.  Affidavit— sec  2009  et  teq.    Deposition— sec  2919 
et  $eq. 
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CHAPTEB  V. 
BnSCELLANBOUS  PROVISIONS  RBSPECT- 

ma  COURTS  Axm  judicial  officzsrs. 

!182.  Snliseqiient  applications  for  orders  ref  osed,  when  prohibited. 
183..  violations  of  preceding  section. 
184.  Proceedings  not  affected  by  vacancy  in  olBce. 
!185.  Proceedings  to  be  In  English  language. 
186.  AbbreTiations  and  figures. 
187.  Means  to  carry  Jurisdiction  Into  effect. 

§  182.  If  an  application  for  on  order  made  to  a  Judge 
of  a  court  in  whicli  the  action  or  proceeding  is  pending,  is 
refused  in  whole  or  in  part,  or  is  granted  conditionally,  no 
subsequent  application  for  the  same  order  shall  be  made 
to  any  Court  Commissioner,  or  any  other  Judge,  except  of 
a  higher  court;  but  nothing  in  this  section  applies  to  mo- 
tions refused  for  informality  in  the  papers  or  proceeding 
necessary  to  obtain  the  order,  or  to  motions  refused  with 
liberty  to  renew  the  same. 

Qrdeni  and  motions  generally-Hsec.  1003  et  teq. 

Orders,  appealable— sec.  939,  subd.  3. 

Liberty  to  ren«sr  application— 44  CaL  235;  4t  Cal.  286. 

§  183.  A  Yiolation  of  the  last  section  may  be  punished 
as  a  contempt;  and  an  order  made  contrary  thereto  may 
be  revoked  by  the  Judge  or  Commissioner  who  made  it,  or 
vacated  by  a  Judge  oi  the  court  in  which  the  action  or 
proceeding  is  pending. 

Penalty  for  Tiolation— see  sees.  906, 1209. 

Bz  parte  order— vacating  or  modifying,  sec.  937. 

§  184.  No  proceeding  in  any  court  of  justice,  in  an 
action  or  special  proceeding  pending  therein,  shall  be  af- 
fected by  a  vacancy  in  the  office  of  all  or  any  of  the 
judges  thereof. 

Vacancy— seGS«  42, 70. 

§  185.  Every  written  proceeding  in  a  court  of  justice 
hi  this  State  shall  be  in  toe  Englisn  language,  ana  judi- 
cial proceedings  shall  be  conducted,  preserved,  and  pub- 
lished in  no  other. 

Words  and  phrases— Interpretation  of,  sees.  16, 17. 
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§  186.  Such  abbreviations  as  are  in  common  use  may 
be  used,  and  numbers  may  be  expressed  by  figures  or 
numerals  in  the  customary  manner. 

See  sec.  186». 

§  187.  When  jurisdiction  is,  by  the  Constitution  or  this 
Code,  or  by  any  other  statute,  conferred  on  a  court  or 
judicial  officer,  all  the  means  necessary  to  carr^  it  into 
effect  are  also  given;  and  in  the  exercise  of  this  jurisdic- 
tion, if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  Code. 

Stipolation  enforcing-^SS  CaL  680. 

AroceM— authority  over,  48  Cal.  133. 

Saitable  mode  of  prooeedixig«-ftdopted,  80  Cal.  839, 844. 
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TITLE  m. 

Persons  Specially  Invested  with  Powers 
of  a  Judicial  Nature. 

Chap.    L  JmtORS.    §§190-254. 

n.  CoxTBT  GoMuissioinsBS.    §§'268,259 
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CHAPTEE  I. 
JURORS. 

▲BTIOLIB    I.    JtmORS  IN  GENEBAL.         •     

n.    QUAJ.IFIOATIONS  AND  EZEMFTTOirg  OF  JUILOBS. 
III.    Of     SKLECTINQ     AMD     BSTURNZirO     JUBOBS     FOB 

Courts  of  Record. 
rv.   Of  Drawing  Jurors  for  Courts  of  Bboobi>. 
y.   Of  Summoning  Jurors  for  Courts  of  Bbgori>. 
YI.   Of  Summoning  Jurors  fob  Courts  vot  of  Kbo- 

ORD. 

YII.   Of  Summoning  Jurors  of  Inquest. 
VIII.   Obedience  to  Summons,  how  Enfoboed. 
IX.   Of  Impanneling  Grand  Juries. 
X.   Of  Impanneling  Trial  Juries  nr  Coubts  ov 

Record. 
XL  Of  Impannelhtg  Trial  Jubixs  nr  ConBTS  box  ov 
Record. 

XXL    Of  iMPABNELIirG  JUBIES  OF  XHQITBST. 

ARTICLE  I. 
JUROBS  IN  GENEBAL. 

190.  Jury  defined. 

191.  Different  kinds  of  Juries. 

192.  Grand  jury  defined.    ' 

193.  Trial  jury  defined. 

194.  Number  of  a  trial  jury. 
105.  Jury  of  iuquest  defined. 


1 


§  190.  A  jary  is  a  body  of  men  temporarily  selected, 
from  the  citizens  of  a  particular  district,  and  invested, 
with  power  to  present  or  iodict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jorora— quallflcatious  and  exemptions*  sees.  198-2(6;  selecting  and 
summouing,  sees.  204-238;  impanneling,  sees.  241-264. 

§  191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

§  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Grand  jnryy  impanneling  ~  sees.  211-242.  How  often  drawn- 
Const.  CaL  art.  1,  sec.  8. 
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§  193.  A  trial  lury  is  a  body  of  men  returned  from  the 
dtizens  of  a  particular  district  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

Trial  by  jixnr— sees.  600-619. 

Verdict— when  need  not  be  unanimous,  Const.  CsL  art.  1,  sec.  7.  See 
also,  sec.  618. 

§  194.  A  trial  jury  shall  consist  of  twelve  men ;  pro^ 
videdf  that  in  ciyil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

Less  than  twelves-Const.  Cal.  art.  1»  sec.  7;  and  see  18  Cal.  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partio- 
nlar  facts. 

ARTICLE  n. 
<jUALIPI0ATIONS  AND  EZXMPTIOHS  OV  JUBOBB. 


I 


198.  Who  competent  to  act  as  Juror. 

199.  "Who  not  competent  to  act  as  Juror. 

200.  "Who  exempt  froin  jury  duty. 

201.  Who  may  be  excused. 

202.  Affidavit  of  dalm  to  exemption. 


f, 


,  198L  A  person  is  competent  to  act  as  juror  if  he  be: 
.  A  citizen  of  the  United  States  of  the  a^e  of  twenty- 
one  years,  who  shall  have  been  a  resident  oftho  State  one 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
before  being  selected  and  returned: 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  on  property  belonging  to  him. 

Subdivision  l.  AUen8>-not  competent,  17  Cal.  322;  61  CaL  589. 

Beaidence,  generally-gsee  Const.  Cal.  art.  2,  sec.  4,  art.  20,  sec.  12; 
PoUtieal  Code,  sec.  68;  4  CaL  175;  6  CaL  410;  7  Cal.  91;  15  CaL  46;  26  CaL 
168;  81  CaL  261,650. 

Elactor-Jmror  formerly  had  to  be-6  CaL  108* 
SUBDIVISION  8.   82  GSL  40. 
SUBDIVISIOV  4.    84  CaL  672. 

S  199.  A  person  is  not  competent  to  act  as  a  juror: 
1.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section;  or, 

GoDB  Crv.  .fboc.— 9. 
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2.  Who  has  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be : 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attomey-at-law; 

4.  A  minister  of  tlie  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicines; 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Prison,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploye', or  operator  of  a  telegraph  line  domg  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  dul^  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year;  but  this  exemption  shall  not  extend  to  a 
person  who  is  sunuuoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Ezemption— how  claimed,  sec.  202. 

SuBDivisiozr  U— Bzempt  flreman->Folitlcal  Code,  sees.  8339, 8340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenieoce  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  intrusted  to  him, 
is  threatened,  or  when  his  own  nealth,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 
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§  202.  If  a  person,  exempt  from  liability  to  act  as  a 
Jnror,  as  provided  in  section  two  hundred,  oe  summoned 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he  is  sunmioned,  stating  his 
office,  occupation,  or  employment;  and  such  affidavit  shall 
be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub- 
stance, shall  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

abucle  m. 
Ov  Skubotxno  Avn  RxruBimro  jubors. 

204.  Jury  lists,  by  whom  and  when  to  be  made. 

205.  How  selection  shall  be  made. 

205.  Lists  to  contain  how  many  names. 

206.  Lists  to  be  placed  with  Clerk. 

i209.  Daty  of  Clerk;  lory  boxes. 

210.  Begnlar  jurors  to  serve  one  year. 

2U.  Jorors  to  be  drawn  from  iMxes. 

§  204.  In  the  month  of  January  in  each  year  it  shall  be 
the  duty  of  the  Superior  Court  in  each  of  the  counties  of 
this  State  to  make  an  order  designating  the  estimated 
number  of  grand  jurors,  and  also  the  numlier  of  trial  ju- 
rors, that  will,  in  the  opinion  of  said  court,  be  required  for 
the  transaction  of  the  business  of  the  court,  and  the  trial 
of  causes  therein,  during  the  ensuing  year;  and  immedi- 
ately after  said  order  shall  be  made,  the  board  of  super- 
visors shall  select,  as  provided  in  the  next  section,  a  list 
of  persons  to  serve  as  grand  iurors,  and  also  a  list  of  per- 
sons to  serve  as  trial  jurors,  m  the  Superior  Court  of  said 
county,  during  the  ensuing  year,  or  until  new  lists  of  ju- 
rors shall  be  provided.  In  cities  and  counties  having  over 
one  hundred  thousand  inhabitants,  such  selection  shall 
be  made  by  the  judges  of  the  Superior  Court,  or  a  majority 
of  them  if  all  do  not  attend.    [In  effect  Jan.  1st,  1882.] 

§  205.  They  shall  proceed  to  select  and  list  the  grand 
jurors  required  by  said  order  of  the  Superior  Court,  and 
then  select  and  list  the  trial  jurors  required  by  said  order. 
Said  selections  and  listings  shall  be  made  of  persons  suit- 
able and  competent  to  serve  as  jurors,  who  are  assessed 
on  the  last  preceding  assessment  roll  of  such  county,  or 
city  and  county;  and  in  making  such  selections  they  shall 
take  the  names  of  such  only  as  are  not  exempt  from  serv- 
ing, who  are  in  possession  of  their  natural  faculties,  and 
not  infirm  or  decrepit;  of  fair  character,  and  approved  in- 
tegrity, and  of  sound  judgment     [In  effect  Jan.  1st,  1882.  ] 
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§  206.  The  list  of  joTors,  to  be  made  as  provided  in 
the  preceding  section,  shall  contain  the  number  of  per- 
sons which  suall  have  been  desi^ated  by  the  court  in  its 
order.  The  names  for  such  lists  shall  be  selected  from 
the  different  wards  or  townships  of  the  respective  coun- 
ties, in  proportion  to  the  number  of  inhabitants  therein, 
as  nearly  as  the  same  can  be  estimated  by  the  persons 
making  said  lists;  and  said  lists  shall  be  kept  separate 
and  distinct  one  from  the  other.    [In  effect  Jan.  1st,  18S2.] 

§  208.  Certified  lists  of  the  persons  so  selected  to 
serve  as  sn^and  jurors  and  as  trial  jurors  shall  at  once  be 
placed  in  possession  of  the  county  clerk.  [Approved 
March  7th,  1881;  to  take  effect  July  1st,  1882.] 

§  2Q9.  On  receiving  such  lists,  the  county  clerk  shall 
file  the  same  in  his  office,  and  write  down  the  names  con« 
tained  thereon  on  separate  pieces  of  paper,  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected  to 
serve  as  grand  jurors  in  a  box,  to  be  called  the  ''grand 
jury  box  ;  and  those  having  on  them  the  names  of  the 
persons  selected  to  serve  as  trial  jurors,  in  a  box  to  bo 
called  the  "  trial  jury  box."    [In  effect  July  1st,  1882.  ] 

§  210.  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year, 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  names  of  persons  drawn  for  grand  jurors 
shall  be  drawn  from  the  '^grand  jury  box,"  and  the  names 
of  persons  for  trial  jurors  shall  be  drawn  from  the  "trial 
jury  box";  and  if,  at  the  end  of  the  year,  there  shall  be 
the  names  of  persons  in  either  of  the  said  jury  boxes  who 
may  not  have  been  drawn  during  the  year  to  serve,  and 
have  not  served  as  jurors,  the  names  of  such  persons  may 
be  placed  on  the  list  of  jurors  drawn  for  the  succeeding 
year.    [In  effect  Jan.  1st,  1882.] 


ARTICLE  IV. 

OF  DmxWTSQ  Jurors  for  Courts  of  Beoobd. 

$  214.  Order  of  judse  or  judges  for  drawing  of  jury. 

S  2\6.  Sheriff  to  be  notified. 

S  219.  Drawlug,  how  conducted. 

S  220.  Preservation  of  ballots  drawn. 

§  214.  Whenever  the  business  of  the  Superior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 
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manded  in  any  cause  or  causes  at  issue  in  said  court,  and 
no  jury  is  in  attendance,  the  court  may  make  an  order  di« 
recting  a  trial  jury  to  be  drawn,  and  summoned  to  attend 
before  said  court.  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn ,  and  the  time  at  wHich  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  jury  may  have  been  demanded, 
be  continued  and  tixed  for  trial  when  a  jury  shall  be  in 
attendance. 
Superior  Conrts-Hsecs.  65-79. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  clerk  shall,  in  the  pres- 
ence of  the  court,  proceed  to  draw  the  jurors  from  the 
"trial  jury  box/'    [In  effect  Jan.  Ist.  1882.] 

§  219.  The  clerk  must  conduct  said  drawing  as  fol- 
lows: 

1.  He  must  shake  the  box  containing  the  names  of  tlie 
trial  jurors,  so  as  to  mix  the  slips  of  paper  upon  which 
such  names  are  written,  as  well  as  possible ;  he  must  then 
draw  from  said  box  as  many  slips  of  paper  as  are  ordered 
by  the  court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the 
minutes  of  the  court,  which  must  show  the  name  on  each 
slip  of  paper  so  drawn  from  said  jury  box. 

3.  If  the  name  of  any  person  is  drawn  from  said  box 
who  is  deceased  or  insane,  or  who  may  hare  permanently 
removed  from  the  county,  or  who  is  exempt  from  jury 
service,  and  the  fact  shall  be  made  to  appear  to  the  satis- 
faction  of  the  court,  the  name  of  such  person  shall  be 
omitted  from  the  list,  and  the  slip  of  paper  having  such 
name  on  it  shall  be  destroyed,  and  another  juror  arawn 
in  his  place,  and  the  fact  shall  be  entered  upon  the  min- 
utes of  the  court.  The  same  proceeding  shall  be  had  as 
often  as  may 'be  necessary,  until  the  whole  number  of 
jurors  required  be  drawn.  After  the  drawing  shall  be 
completed,  the  clerk  shall  make  a  copy  of  the  list  of 
names  of  the  persons  so  drawn,  and  certify  the  same.  In 
his  certificate  hs  shall  state  the  date  of  the  order  and  of 
the  drawing,  and  the  number  of  the  jurors  drawn,  and  the 
time  when  and  the  place  where  such  jurors  are  required 
to  appear.  Such  certificate  and  list  shall  be  delivered  to 
the  sheriff  for  service.    [In  effect  Jan.  1st,  1882.] 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  clerk  shall  preserve  the  ballots  drawn,  and  at  the 
dose  of  the  session  or  sessions  for  which  the  drawing  was 
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had,  he  shall  replace  ia  the  proper  box  from  which  they 
were  taken  all  ballots  which  have  on  them  the  names  <k 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  inconii>eteiit. 

ARTICLE  V. 

Ov  Suiocoimro  Jubobs  fob  Covbts  or  Bboobi>. 

S  235.  Sheriff  to  summon  Jurors,  how. 

f  236.  Of  drawing  and  summoning  jarors  to  attend  forthwith. 

S  227.  Of  summoning  jurors  to  complete  a  paneL 

S  228.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  regular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  ase,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg*- 
ular  session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  juror— name  not  on  venire,  9  Cal.  537. 

Retom— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  suf^ 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered, 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawf  al 
men  of  the  county,  or  city  and  cojinty,  to  serve  as  jurors, 
as  may  be  required,  and  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jtuT'-4  Cal.  218;  43  Cal.  344;  46  CaL  47;  47  CaL  93, 134;  People 
V.  Ah  Chang,  May  22nd,  1880.  * 

Elisor— 14  CaL  123. 

§  227.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  Sheriff, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to 
complete  the  pauel,  from  the  body  of  the  county,  or  city 
and  county,  and  not  from  the  bystanders;  and  the  Sheriff 
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or  elisor  shall  summon  the  nnmber  so  ordered  accordingly 
and  retnrn  the  names  to  the  court. 

§  228.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  senrices,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  tnnd 
thereof. 

ABTIGLE  yi. 

Ov  SuHMOvnro  Jubobs  fob  Coubts  hot  ov  Bboobd 

%  2)0.  Jurors  for  Justices'  or  Police  Courts. 
I  231.  How  to  be  sammoned. 
I  232.  Olllcer's  return. 

§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  thev  shall, 
upon  the  order  of  the  Justice,  or  auv  one  of  the  justices 
where  there  is  more  than  one,  or  of  the  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
man of  ihe  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons comi>etent  to  senre  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  they  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

g  232.  The  ofiicer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon. 

ARTICLE  yn. 

Ov  SuioioKiKO  Jubibs  or  Ihqvbst. 

S  23S.  How  to  be  summoned. 

J  I  235.  Juries  of  inquest  shall  be  summoned  by  the 
eer  before  whom  the  proceedings  in  which  they  are  to 
Bit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which.their  attendance  is  required. 
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ARTICLE  Vm. 

OBJBOIKirOB  TO  SUlOCOirS,  HOW  Bhvobokd. 

S  238.  Attachment  and  line. 

§  238.  Any  juror  summoned,  who  willfully  and  with- 
out reasonable  excuse  fails  to  attend,  may  oe  attached 
and  compelled  to  attend;  and  the  court  may  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  6piK>rtunity  has  been  onered  the  juror  to  be 
heard. 

ARTICLE  IX. 

Or  IxPANiTELnra  Obaitd  Jubibs. 

I  241.  Grand  Jury,  when  to  be  Impanneled. 

S242.  How  constituted. 

S  243.  Manner  of  im];>anneUng  prescribed  In  Penal  Code. 

§  241.  Every  Superior  Court,  whenever  in  the  opinion 
of  the  court  the  public  interest  must  require  it,  may 
make  and  file  with  the  county  clerk  an  order  directing;  a 
jury  to  be  drawn,  and  designating  the  number,  whicli,  in 
case  of  a  grand  jury,  shall  not  be  less  than  twenty-five 
nor  more  than  thirty.  In  all  counties  having  less  than 
three  Superior  Court  judges,  there  shall  be  one  grand  jury 
drawn  and  impanneled  in  each  year;  and  in  sul  counties 
having  three  or  more  Superior  Court  judges,  there  shall 
be  two  grand  juries  drawn  and  impanneled  in  each  year. 
Such  oraer  must  designate  the  time  at  which  the  dra^wing 
will  take  place.  The  names  of  such  jurors  shall  b« 
drawn,  the  list  of  names  certified  and  summoned,  as  pro- 
vided  for  drawing  and  summoning  trial  jurors ;  and  the 
names  of  any  persons  drawn,  who  may  not  be  impanneled 
upon  the  grand  jury,  may  be  again  placed  in  the  grand 
jury  box.    (In  effect  Jan.  Ist,  1882.] 

Const.  Cal.  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurotB 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
80  drawn  shall  constitute  the  grand  jury.    If  less  tluui 
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nineteen  of  such  persons  are  present,  the  panel  may  be 
filled  as  provided  m  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
quired, the  requisite  number  shall  be  obtained  by  writing 
the  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  iiir7->47  Cal.  135. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  the  grand  jury  as  are  prescribed  in  part  two  of 
the  Penal  Code. 

See  TenBl  Code,  sees.  884-001. 

ABTICLB  Z. 
Or  UcPAHSXLnro  Tbxai.  Juries  nr  Coubts  ow  Bioobd. 


I 


246.  Clerk  to  call  list  of  Jurors  sammoiied. 

247.  Maimer  of  impaoneling  prescribed  In  part  two. 


§  246.  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  dox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  reciuired,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Oivil  action-Hiee  sees.  60O-604. 

Oiimiaal  cane   oee  Penal  Code,  sees.  1055-1068. 

ABTICLE  XI. 
Op  iMPAWXLnro  Tmal  Juries  in  Cottbts  not  or  Rboobd. 


1 


250.  Proceedings  in  forming  Jury. 

251.  Manner  01  impanneling. 


§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices*,  Police  or  other  inferior  courts,  the  list  of  jurors 
summoned  ipnst  be  called,  and  the  names  of  those  at- 
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tending  and  not  excused  must  be  written  npon  separate 
slips  of  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  box,  from  wluch  the  trial  jory  must  be  drawn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
jury  must  be  impanneled  as  provided  in  the  Penal  Code; 
if  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  see.  247. 

ABTICOiE  Zn. 

Or  iMPAHirxLnro  Jubixs  or  ivqubst. 

S  254.  Manner  of  ImpMinelliig. 

§  254.  The  manner  of  impanneling  jnries  of  inqnest  is 
prescribed  in  the  provisions  of  the  mfferent  codes  relat- 
mg  to  such  inquests. 
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CHAPTER  n. 
COURT  COMMISSIONERS. 


I 


298.  Appotntment  and  qualiflcations. 
259.  Powers  of  Court  Commissioners. 


§  258.  The  Superior  Court  of  every  city  and  county  in 
the  State  may  appoint  six  commissioners,  to  be  designated 
each  as  •*  Court  Commissioners  "  of  such  city  and  county; 
and  the  Superior  Court  of  every  other  county  in  the  State 
may  appoint  one  commissioner,  to  be  designated  as  "Court 
Commissioner"  of  such  county.  Such  commissioners 
shall  be  citizens  of  the  United  States,  and  residents  of  the 
city  and  county,  or  county,  in  which  they  are  appointed, 
and  hold  offices  during  the  pleasure  of  the  courts  appoint- 
ing tbein. 

Const  CaL  art.  6,  sec.  14. 

§  259.  Every  Court  Commissioner  shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders 
and  writs,  except  orders  or  writs  of  injunction  in  the  Su- 
perior Court  of  the  county,  or  city  and  county,  for  which 
he  is  appointed;  provided,  that  he  shall  have  power  to 
hear  and  determine  such  motions  only  in  the  aosence  or 
^bility  to  act  of  the  Judge  or  Judges  of  the  Superior 
Court  of  the  county,  or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as 
to  anv  matter  of  fact  other  than  an  issue  of  fact  raised  by 
the  pleadings,  upon  which  information  is  required  by  the 
court;  but  any  party  to  the  proceedings  may  except  to 
such  report  ^vithln  five  days  after  written  notice  that  the 
same  has  been  filed,  and  may  argue  his  exceptions  lief  ore 
the  court  on  giving  notice  of  motion  for  that  purpose ; 

3.  To  take  and  approve  bonds  and  undertakings  when- 
ever the  same  may  be  required  in  actions  or  proceedings 
m  such  Superior  Courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  sufftciency, 
and  to  administer  oaths  and  affirmations,  and  take  affida- 
JJts  and  depositions  in  any  action  or  proceeding  in  any  of 
tne  courts  of  this  State,  or  in  any  matter  or  proceeding 
^hatever,  and  to  take  acknowledgments  and  proof  oi 
^eeoB.  mortgages,  and  other  instruments  requiring  proof 
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or  acknowledgment  for  any  purpose  under  the  laws 
this  State; 

4.  To  charge  and  collect  the  same  fees  for  the  perfoi 
ance  of  official  acts  as  are  now  or  may  hereafter  be 
lowed  by  law  to  notaries  public  in  this  State  for  like 
vices;  provided,  that  this  snbdiyision  shall  not  apply  to| 
any  services  of  such  commissioner,  the  compensation  for 
which  is  expressly  fixed  by  law; 

5.  To  provide  an  official  seal,  upon  which  must  be  ei 
graved  the  words  ''Court  Commissioner"  and  the 
of  the  county,  or  city  and  county,  in  which  said  commii 
sioner  resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts.] 

Judicial  powers— pexsons  havlDg,  order  enforced  before,  see. 
8alML2. 

SUBDivisioxr  1.   Ez  parte  matters— eec.  166.    Znjnnction— befo 
codes,  28  (^fcL  497.   Extensions  of  time— bef (ffe  codes,  S7  Cal.  S38. 

Subdivision  2.  Reference— Harris  v.  S.  F.  S.  B.  Co.  41  GsLMtjj 
generally  t  sec.  6S8  el  teq, 

SuBDivisioK  8.   Sureties  on  nnderta]dngs-4ee  sec  1067. 
—see  sec.  128.  suM.  7;  sec  177,  subd.  4.  Other  acts— see  sec  179,siil)di«] 
1, 3|  and  notes. 

SuBDivisioir  4.  Fees— Const  CaL  art.  9,  sec  IS. 

SVBDivisioir  5.   Seals-discussed,  sec  14ii. 


TITLE  rV. 

Ministerial  Officers  of  Courts  of  Justice. 

GhaptebL    Of  Ministebiai.   Offioebs  obnerally,    § 
262. 
n.    Sfx^etabies  and  Bailiffs  of  the  Supbbmb 

CoUBT,  §§  266,  266. 
m.    Phonoobaphio  Bepobtebs,  $§  268-266. 

CODB  CIT.  FBbO.~9.        C  97  ] 
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CHAPTER  I. 
OF  MINI8TSRIAL  OFFICISRS   QSNERAIiLir. 

262.  Election,  powers,  and  duties,  where  preeerfbed. 

§  262.  The  modes  and  times  of  election,  terms,  powers, 
and  duties  of  the  Attorney-General,  Clerk  of  the  Sa- 
preme  Court,  Reporter  of  the  Decisions  of  the  Supreme 
Court,  clerks,  sheriffs,  and  coroners,  are  prescribed  in  the 
Political  and  Penal  Codes. 

Ministerial  ofScers  in  general— see  Const.  GaL  art.  6,  sec  14;  Po- 
litical Code,  sees.  865. 1030, 1031, 1055, 4112  to  4114. 4116, 4175  to  4183. 4205, 
4206. 4314,4315. 4332, 4333:  Penal  Code,  sees.  1567. 1597  J612;  4  CaL  188, 367; 
6  Cal.  92;  16  Cal.  68;  25  CaL  183;  35  Cal.  712;  86  Gal.  202. 

Reporter  of  decisions— of  Supreme  Court,  Const.  CaL  art.  6>  seo.  24; 
Poliucal  Code,  sees.  767, 768, 771  et  aq. 
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CHAPTER  n. 

SECRBTARIE8  AND  BAILIFFB  OF  THB  SI7* 

PREMIS   COURT. 

I  S66.  Appointment. 

f  266.  Tenure  of  office,  and  duties. 

§  265.  The  Justices  of  the  Supreme  Court  may  appoiut 
two  secretaries  and  two  bailiffs,  who  shall  be  citizens  of 
the  United  States  and  of  this  State. 

§  266.  The  secretaries  and  bailiffs  shall  hold  their 
o£Sces  at  the  pleasure  of  the  justices,  and  shall  i>erform 
such  duties  as  may  be  required  of  them  by  the  court  or 
any  justice  thereof. 


•J 
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CHAPTER  m. 
PHONOGRAPHIC  REPORTSRS. 

268.  Phonographic  reporters  for  Supreme  Court,  where  provided  for. 

269.  Phonographic  reporters  for  Superior  Courts,  their  appointment, 
and  duties. 

§  270.  Qualifications  and  test  of  competency. 

271.  Attention  to  duties:  reporters  »ro  tempore. 

272.  Oath  of  office. 

27S.  Reports  pn'ma/oc^e  correct  statements. 
274.  Fees.  ' 

§  268.  Phonographic  reporters  for  the  Sapreme  Court 
are  provided  for  m  part  three  of  the  Political  Code. 
See  Political  Code,  sees.  739, 769, 770. 

§  269.  The  Judge  or  Judges  of  any  Superior  Court  in 
the  State  may  appoint  a  competent  phonographic  Beporter, 
or  as  many  such  reporters  as  there  are  judges,  to  be  known 
as  official  Beporter  or  reporters  of  such  court,  and  to  hold 
office  during  the  pleasure  of  the  Judge  or  judges  appoint- 
ing them.  Such  Beporter,  or  any  one  of  them,  where 
there  are  two  or  more,  shall,  at  the  request  of  either  party, 
or  of  the  court  in  a  civil  action  or  proceeding,  and  on  the 
order  of  the  court,  the  District  Attorney,  or  the  attorney 
for  defendant  in  a  criminal  action  or  proceeding,  take 
down  in  short-hand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  and 
oral  instructions  given,  and  if  directed  by  the  court,  or 
requested  by  either  party,  shall,  within  such  reasonable 
time  after  the  trial  of  such  case  as  the  court  may  desig- 
nate, write  out  the  same  in  plain,  legible  long-hand,  and 
verity  and  file  it  with  the  Clerk  of  the  Court  in  which  the 
case  was  tried. 

Code  amendments— before  Const.  1879,  sec.  49  Cal.  3S8. 

Failure  to  file— effect  of,  49  CaL  263. 

Ji  270.  No  person  shall  be  appointed  to  the  position  of 
cial  Beporter  of  any  court  in  this  State,  except  upon 
satisfactory  evidence  of  good  moral  character,  and  with- 
out being  first  examined  as  to  his  competency  by  at  least 
three  members  of  the  bar  practicing  in  said  court,  such 
members  to  be  designated  by  the  JuaG[e  or  judges  of  said 
court.  The  committee  of  members  of  the  bar  so  desig- 
nated shall,  upon  the  request  of  the  Judge  or  judges  of 
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said  court,  examine  any  person  as  to  his  qualifications 
whom  said  Judge  or  judges  may  wish  to  appoint  as  official 
Beporter;  and  no  person  shall  he  appointed  to  such  posi- 
tion upon  whose  qualifications  such  committee  shall  not 
have  reported  favorably.  The  test  of  competency  before 
such  committee  shall  be  as  follows:  The  party  examined 
must  write  in  the  presence  of  said  committee  at  the  rate 
of  at  least  one  hundred  and  fifty  words  per  minUte,  for 
five  consecutive  minutes,  ux)on  matter  not  previously 
written  by  or  known  to  him,  immediately  read  the  same 
back  to  the  committee,  and  transcribe  the  same  into  long- 
hand writing,  i)lainly  and  with  accuracy.  If  he  pass  such 
test  satisfactorily,  the  committee  shall  furnish  him  with 
a  written  certificate  of  that  fact,  signed  by  at  least  a  ma- 
jority of  the  members  oi  the  committee,  which  certificate 

shall  be  filed  among  the  r^cgvds  of  the  court. 

•    '  ■• 

§  271.  The  official  Reporter  of- Vny  Superior  Court 
shall  attend  to  the  duties  of  his  c^ce  is. person,  except 
when  excused  for  good  and  suffici^t  rea^oa  by  order  of 
the  court,  which  order  shall  be  entered,upo^j;lui  minutes 
of  the  court.  Employment  in  his  profesaionrA  capacity 
elsewhere  shall  not  be  deemed  a  good  and  su^qient  rea- 
son for  such  excuse.  "When  the  official  Reporter  of  &ny 
court  has  been  excused  in  the  manner  provided  m  this 
section,  the  court  may  appoint  an  official  Beporter  pro 
tempore,  who  shall  perform  the  same  duties  and  receive 
the  same  compensation  during  the  term  of  his  employ- 
ment as  the  official  Reporter. 

§  272.  The  official  Reporter  of  any  court,  or  official 
Beporter  pi'o  tempore,  shall,  before  entering  upon  the  du- 
ties of  his  office,  take  and  subscribe  the  constitutional 
oath  of  office. 

§  273.  The  report  of  the  official  Reporter,  or  official 
Beporter  pro  tempore,  of  any  court,  duly  appointed  and 
sworn,  when  written  out  in  long-hand  writing,  and  certi- 
fied as  being[  a  correct  transcript  of  the  testimony  and 
proceedings  in  the  case,  shall  be,  prima  faciei  a  correct 
statement  of  such  testimony  and  proceedings. 
Report  as  evidence-43  CaL  176;  People  v.  Lee  Fat,  April  8th,  1880. 

§  274.  The  official  Beporter  shall  receive,  as  compen- 
sation for  his  services  in  civil  actions  and  proceedings, 
for  taking  notes,  a  sum,  to  be  fixed  by  the  court,  or  a 
Judge  thereof,  not  exceeding  ten  dollars  per  day,  and  for 
transcription,  a  sum,  to  be  in  like  manner  fixed,  not  ex- 
ceeding twenty  cents  per  hundred  words;  provided,  that 
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when  said  Beporter  performs  services  in  taking  notes  in 
more  than  one  cause  on  the  same  day,  the  court  or  Judge 
thereof  shall  apportion  the  per  diem  allowed  between  tne 
several  actions  or  proceedings  in  which  such  notes  are 
taken.  The  short-hand  notes  so  taken  shall,  immedi- 
ately after  the  cause  is  submitted,  be  filed  with  the  Clerk ; 
but  for  the  purpose  of  writing  out  said  notes,  tlie  Re- 
porter may  withdraw  the  same  for  a  reasonable  time. 
The  Reporter's  fees  for  taking  notes  in  civil  cases  sball  be 
paid  by  the  party  in  whose  favor  judgment  is  rendered, 
and  shall  be  taxed  up  by  the  Clerk  of  the  court  as  costs 
against  the  party  against  whom  judgment  is  renclered. 
In  case  of  the  failure  of  a  ji^^^  to  agree,  the  plaintiff 
must  pay  the  Reporter's  fees*  foi'  time  employed,  and.  for 
transcription  ordered  by  j)l&fUtilfy  which  have  accrued,  up 
to  the  time  of  the  disQjiai^e.ot  the  jury.  In  cases  "where 
a  transcript  has  baen'fufier^d  by  the  court,  the  fees  for 
transcription  mus%beCl\aid  by  the  respective  parties  to 
the  action,  in  eqP^T.jTroportions,  or  by  such  of  them  and 
in  such  piKTpdrtiQns  as  the  court,  in  its  discretion,  may 
order;  aft(1*  «1C>* verdict  or  judgment  shall  be  entered  up, 
except  Hn©  Jj(5urt  shall  otherwise  order,  until  the  Re- 
porfe^' 8*^6(83  are  paid,  or  a  sum  equivalent  thereto  depos- 
.•j^d  ^ith  the  Clerk  of  the  court  therefor.  In  no  case 
^,  '.^ilii^ll^  transcript  be  paid  for,  unless  ordered  either  by  the 
•*^*,  t  n*fe,mti£E  or  defendant,  or  by  the  court;  nor  shall  the 
,  *  I  *.  Reporter  be  required  in  any  civil  case  to  transcribe  his 
,  ••  •  notes  until  the  fees  therefor  be  tendered  him,  or  a  suffi- 
cient amount  to  cover  the  same  be  deposited  in  court  for 
that  purpose.  The  party  ordering  the  Reporter  to  tran- 
scribe any  portion  of  the  testimony  or  proceedings  must 
pay  the  fees  of  the  Reporter  therefor.  In  criminal  cases, 
when  the  testimony  has  been  taken  down  or  transcribed 
upon  the  order  of  the  court,  the  fees  of  the  Reporter 
shall  be  certified  by  the  court,  and  paid  out  of  the  treas- 
ury of  the  county,  or  city  and  county,  in  which  the  case 
is  tried,  upon  the  order  or  the  court. 


TTTLE  V. 

Persons  Specially  Invested  with  Minis- 
terial  Powers  Relating  to  Courts  of 
Justice. 

Chapteb  I.    Attobneyb  akd  Gounsellobs  at  Law,  §§ 

276-299. 
H.    Other  Pebsoks  invested  with  such  Pow- 
BBS,  §  301. 
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CHAPTER  L 
ATTORNETS  AND  COUNSELLORS  AT  1m^^ 

275.  Who  may  be  admitted  as  attorneys. 

276.  Qualifications. 

277.  Certificate  of  admission  and  license. 

278.  Oath. 

279.  Attorneys  of  other  States. 

280.  Roll  of  attorneys. 

281 .  Penalty  for  practicing  without  license. 

282.  Duties. 

283.  Authority. 

284.  Change  of  attorney. 

285.  Notice  of  change. 

286.  Death  or  removal  of  attorney. 

287.  Removal  and  suspension. 

288.  Conviction  of  felony. 

289.  Proceedings  for  removal  or  sospension. 

290.  Accusation. 

291.  Verification. 

292.  Citation. 

293.  Appearance. 

294.  Oojections  to  accusation. 

295.  Demurrer. 
298.  Answer. 

297.  Trial. 

298.  Reference  to  take  depositions. 

299.  Judgment. 

§  275.  Any  citizen  or  person  resident  of  this  State,  who 
has  bona  fide  declared  his  or  her  intention  to  become  a 
citizen  in  the  manner  required  by  law,  of  the  age  of 
twenty-one  years,  of  good  moral  character,  and  who  pos- 
sesses the  necessary  qualifications  of  learning  and  abil- 
ity, is  entitled  to  admission  as  attorney  and  counsellor  in 
all  the  courts  of  this  State.  All  persons  are  attorneys  of 
the  Supreme  Court  who  were  on  tlie  first  day  of  January^ 
eighteen  hundred  and  eighty,  entitled  to  practice  in  the 
court  superseded  thereby. 

Declaration  of  intention— 22  Cal.  85. 

Women  as  law  students— Foltz  v.  Hoge,  December  20th,  1879. 

AdmlsBion  of  attorneys— see  sections  following  this. 

Judges  must  be  licensed  attorneys— sees.  156, 157. 

Judicial  and  ministerial  officers— not  to  practice,  see  Political 
Code,  sec.  4121;  also,  sees.  171, 172.  ante. 

Gtenerally-3  Ca).  108;  8  Cal.  570;  15  Cal.  387;  20  Cal.  427;  22  CaL  29S: 
24  Cal.  241;  31  Cal.  11;  33  Cal.  425;  35  Cal.  534. 
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I  276.  Bvery  applicant  for  admission  as  an  attorney 
tt  counsellor  must  produce  satisfactory  testimonials  of 
lOd  moral  character,  and  undergo  a  strict  examination 
.open  court  as  to  bis  qualifications  by  the  Justices  of  the  • 
Ipreme  Court,  or  by  the  justices  sitting  and  holding  one 
;  the  departments  thereof;  providsdt  that  the  several  Su- 
ftrior  Courts  of  this  State  may  admit  applicants  to  i)rac- 

(jise  as  attorneys  and  counsellors  in  their  respective  courts, 

*'iit  not  elsewhere,  upon  strict  examination  in  open  court, 
nd  not  otherwise,  and  upon  satisfactory  testimonials  of 

•  jood  moral  character. 

;  Examination  of  candidates— sec.  129;  Supreme  Ct.  rule  1. 

§  277.  If,  upon  examination,  he  is  found  qualified,  the 
lapreme  Court,  or  department  thereof  before  which  he 
'  a  examined,  shall  admit  him  as  an  attorney  and  coun- 
Bellor  in  all  the  courts  of  this  State,  and  shall  direct  an 
Pjder  to  be  entered  to  that  effect  upon  its  records,  and 
wiat  a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  court,  which  certificate  shall  be  his  license. 
'  S^ulsion— by  lower  court,  1  Cal.  190;  but  see  sec.  287. 

§  278.  Every  person,  on  his  admission,  must  take  an 
<ath  to  support  the  Constitution  of  tiie  United  States  and 
the  Constitution  of  the  State  of  California,  and  to  faith- 
fully discharge  the  duties  of  an  attorney  and  counsellor  at 
law  to  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  such  oath  must  be  indorsed  upon  the  license. 

22 CaL  329;  24  Cal.  244. 
Daties-see  sec.  282. 

§  279.  Every  citizen  of  the  United  States,  or  person 
resident  of  this  State,  who  has,  bona  fidey  declared  his 
intention  to  become  a  citizen  in  the  manner  required  by 
law,  who  has  been  admitted  to  practice  law  in  the  highest 
court  of  a  sister  State,  or  of  a  foreign  country,  where  the 
«)mmon  law  of  England  constitutes  the  basis  of  jurispru- 
geuce,  may  be  admitted  to  practice  in  the  courts  of  this 
otate,  upon  the  production  of  his  or  her  license,  and  sat- 
istactory  evidence  of  good  moral  character;  but  the  court 
niay  examine  the  applicant  as  to  his  or  her  qualifications. 

Personal  appearance— necessary,  44  Cal.  554. 

'State"  and  " United  States"— defined,  sec.  17,  subd.  7. 

1 280.  Every  Clerk  shall  keep  a  roll  of  attorneys  and 
counsellors  admitted  to  practice  by  the  court  of  which  he 
«cierk,  which  roll  must  be  signed  by  the  person  admit- 
ted oefore  he  receives  his  license. 

Attorneys  of  the  Supreme  Court— sec.  275. 
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§  281.  If  any  person  shall  practice  law  in  any  court, 
except  a  Justice's  Court  or  Police  Court,  without  having 
received  a  license  as  attorney  and  counsellor,  he  shall  be 
guilty  of  a  contempt  of  court. 

Oontempt— sec.  1209  et  seq. 

Justices'  Oonrt  practitioners— sec.  96. 

§  282.  It  is  the  duty  of  an  attorney  and  counsellor: 

1.  To  support  the  Constitution  and  laws  of  the  Ignited 
States  and  of  this  State ; 

2.  To  maintain  the  respect  due  to  the  courts  of  jus- 
tice and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings, 
or  defenses  only  as  appear  to  him  legal  or  just,  except 
the  defense  of  a  person  charged  with  a  public  offense ; 

4.  To  employ,  for  the  purpose  of  maintaining  the 
causes  confided  to  him,  such  means  only  £is  are  consistent 
with  tinith,  and  never  seek  to  mislead  the  judge  or  any 
judicial  officer  by  an  artifice  or  false  statement  of  fact  or 
law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and.  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  any  corrupt 
motive  of  i^assion  or  interest ; 

8.  Never  to  reject,  for  any  consideration  personal  to 
himself,  the  cause  of  the  defenseless  or  the  oppressed. 

Compensation— sec.  1021 :  1  Cal.  331:  2  Cal.  607;  3  Cal.  108;  5  Cal.  435; 
6  Cal.  66:  8  Cal.  306;  11  Gal.  93;  13  Cal.  640;  17  GaL  61;  41  GaL  423;  46  CaL 
664;  48  Cal.  74. 

Liabilitf— 3  Gal.  108;  13  Cal.  203;  22  GaL  200;  83  Gal.  426;  60  CaL  121. 

SUBDIVISION  1.  Oath— sec.  278. 

SUBDIVISION  3.  Offender,  public— defense  of.  See  Penal  Code, 
sec.  987;  see  also,  subd.  8. 

SUBDIVISIONS  3, 7-41  Cat.  423;  46  Gal.  664;  48  CaL  74;  60  Cal.  486;  63 
Gal.  372;  Walker  v.  Felt,  March  22nd,  1880. 

SUBDIVISION  6-^  Cal.  450:  15  Cal.  38T;  23  Gal.  331;  29  GaL  47;  83  GaL 
426;  84  Cal.  610;  36  Gal.  489;  40  Cal.  284;  63  GaL  872. 

SUBDIVISION  8—17  CaL  61;  49  Cal.  168. 

§  283.  An  attorney  and  counsellor  shall  have  authority : 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  his  agreement  filed  with  the  Clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action 
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or  proceeding  daring  ^^^  pendency  tliereof,  or  after  judg- 
ment, unless  a  revocation  of  bis  authority  is  filed,  and 
upon  tbe  payment  tbereof.  and  not  otherwise,  to  dis- 
cnarge  tbe  ciaim  or  acknowledge  satiafactloa  oC  tbe  judg- 

Aathortiy-OTMamed,  13  C»I.BM:  IT  CbI.43!:  21  Csl.tl;  Zl  C»l.  MB; 

extent  or.iHe  auMs-l  and  I.uitl  2a  Cal.  138:  31  Cal,  IT;  3JCa].4b3;  d 
CaLIW;  ucaI.«aSiUCaLiiHiUCaL12;  U CoL  372, M3, 7U ^  nlso.iec. 


§  284.  The  attorney  in  an  aorion  or  special  pioceeding 
may  be  cban^d  at  any  time  before  or  after  judgoient  or 
final  determinatioii,  as  follows: 

1.  Upon  consent  of  both  client  and  attorney,  filed  witli 
the  Clerl:,  or  entered  upon  the  minutes; 

2.  Upon  tbe  order  of  the  court,  upon  the  application  of 
either  client  or  attorney,  after  notice  from  one  to  tbe 

leC>L4M;aOal.!08. 

SuBDivisioB  i.  AuooUtiiig  attemar— <lt  CaL  221. 


§  285.  Wheaaa  attorney  ii  obanged,  as  provided  in 
the  last  section,  written  notice  of  the  change  and  of  the 
Bulwtitatlon  of  a  sew  attorney,  or  of  the  appearance  of 
tbe  part;  in  person,  must  be  given  to  the  adverse  party. 
Until  then  he  must  recognize  tbe  former  attorney, 

Attoraer  of  nooid— 4  Cul,  K;  !S  Cal,  4M:  CcmunliHlonsni  e.  Yoimg- 
tit^C3lAW;  33 CbL^UCbI. 221:  McDonald  (. UcCosky, Feb. StE, 

g  2QB.  When  an  attorney  dies,  or  is  removed  or  bub- 
,jnd^,  or  ceases  to  aol  as  aucb,  a  party  to  an  action,  for 
wbomlie  was  acting  aaattomey,miMt,l>efoire  any  further 


pend^,  or  ceases  to  aol  as  aucb,  a  party  to 

wbomlie waaactiiwaaattomey,miMt,l>efoL „  _- 

proceedings  are  had  agaioat  him,  be  required  by  tt 


.  .-je parly,  by  written  notice,  to  appoint  another  attor- 
ney or  to  appear  in  person. 
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§  287.  An  attorn^  and  counsellor  may  be  removed  or 
suspended  by  the  Supreme  Court,  or  any  d^artnient 
thereof,  or  by  any  Superior  Court  of  the  State,  for  either 
of  the  following  causes,  arising  after  his  admission  to 
practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction 
shall  be  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of  the 
court  requiring  him  to  do  or  forbear  an  act  connected 
with,  or  in  the  course  of  his  profession,  which  he  ought  in 
good  faith  to  do  or  forbear,  and  any  violation  of  the  oath 
taken  by  him,  or  of  his  duties  as  such  attorney  and.  coun- 
sellor; 

3.  Corruptly  or  willfully  and  without  authority  appear- 
ing as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lei\diug  his  name  to  be  used  as  attorney  and  coun- 
sellor by  another  person  who  is  not  an  attorney  and  coun- 
sellor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  Superior  Court,  the  judgment  or  order  of  removal  or 
suspension  may  be  reviewed  on  appeal  by  the  Supreme 
Court. 

Restoration— 1  Cal.  143, 190;  16  Cal.  435. 

Infamons— not  to  be  adjudged,  20  Cal.  427. 

§  288.  In  case  of  the  conviction  of  an  attorney  or 
counsellor  of  a  felony  or  misdemeanor,  involving  moral 
turpitude,  the  Clerk  of  the  court  in  which  such  convic- 
tion is  had  shall,  within  thirty  days  thereafter,  transmit 
to  the  Supreme  Court  a  certified  copy  of  the  record  of  con- 
viction. 

§  289.  The  proceedings  to  remove  or  8U3|>end  an  attor- 
ney and  counsellor,  under  the  first  subdivision  of  section 
two  hundred  and  eighty-seven,  must  be  taken  by  the 
court  on  the  receipt  of  a  certified  copy  of  the  record  of 
conviction.  The  proceedings  under  the  second,  third,  or 
fourth  subdivisions  of  section  two  hundred  and  eighty- 
seven  may  be  taken  by  the  court  for  the  matters  "witliin 
its  knowledge,  or  may  be  taken  upon  the  information  of 
another. 

§  290.  If  the  proceedings  are  upon  the  information  of 
another,  the  accusation  must  be  in  writing. 

§  291.  The  accusation  must  state  the  matters  charged, 
and  be  verified  by  the  oath  of  some  person  to  the  effect 
that  the  charges  therein  contained  are  true. 


309  ATTOBNETS  AUD  COU178ELLOB8  AT  LAW.  §§  293-9 

§  292.  upon  receiving  the  accusation,  the  court  shall 
make  an  order  requiring  the  iaccused  to  appear  and  an- 
swer it  at  a  specified  time,  and  shall  cause  a  copy  of  the 
order  and  of  the  accusation  to  be  served  upon  the  accused 
at  least  five  days  before  the  day  appointed  in  the  order. 

Ifotice  to  aocnsed— i  Cal.  151. 

§  293.  The  accused  must  appisar  at  the  time  appointed 
in  the  order  and  answer  the  accusations,  unless  for  bvlU 
ficient  cause  the  court  assign  another  day  for  that  pur- 
pose. If  he  do  iiot  appear,  the  court  may  proceed  and 
determine  the  accusation  in  his  absence. 


§  294.  The  accused  may  answer  to  the  accusation 
either  by  objecting  to  its  sufficiency  or  denying  it. 

§  295.  If  he  object  to  the  sufficiency  of  the  accusation, 
the  objection  must  be  in  writiug,  but  need  not  be  in  any 
specific  form,  it  being  sufficient  if  it  presents  intelligibly 
the  erounds  of  the  objection.  If  he  deny  the  accusation, 
i^e  denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

§  296.  If  an  objection  to  the  sufficiency  of  the  accusa- 
tion be  not  sustained,  the  accused  must  answer  within 
such  time  as  may  be  designated  by  the  court. 

§  297.  If  the  accused  plead  guilty,  or  refuse  to  answer 
the  accusation,  the  court  shall  proceed  to  judgment  of  re- 
moved or  suspension.  If  he  deny  the  matters  charged, 
tibie  court  shall,  at  such  time  as  it  may  appoint,  proceed 
to  try  the  accusation. 

§  298.  The  court  may,  in  its  discretion,  order  a  refer- 
ence to  a  committee  to  take  depositions  in  the  matter. 

§  299.  Upon  conviction,  in  cases  arising  under  the  first 
subdivision  of  section  two  hundred  and  eightyrseven,  the 
judgment  of  the  court  must  be  that  the  name  of  the  party 
shaU  be  stricken  from  the  roll  of  attorneys  and  counsel- 
lors of  the  court,  and  that  he  be  precluded  from  practicing 
as  such  attorney  or  counsellor  in  all  the  courts  of  this 
State;  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section,  the  judgment  of  the  court  may 
be  according  to  the  gravity  of  the  offense  charged;  de- 
privation of  the  right  to  practice  as  attorney  or  counsellor 
in  the  courts  of  this  State  permanently,  or  for  a  limited 
period. 

CODB  Civ.  Fboo.— lO. 


§  304  OTHEB  PEBSONS  IKVESTED  y*  iTH  SUCH  POWERS. 
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CHAPTER  n. 

OTHER  PERSONS  INVESTED  WITH  SXTOS 

POWERS. 

S  804.  Beoelven,  executors,  admlnlateators,  and  guardians. 

§  304.   The  appointment,  powers,  and  duties  of  re- 

ceivers,  executors,  administrators,  and  guardians,    are 

provided  for  and  prescribed  in  parts  two  and  three   of 

tbis  Code. 

Reoeivers— sees.  564-M9. 

Ezecutors  and  administrators— sees.  1349-1440, 1561-1591:  also,  sees. 
1612-1653,  and  1726-1743. 

Groardians— sees.  1747-1809. 

Seo.  2.  All  acts  and  parts  of  acts  in  conflict  with  tlie 
provisions  of  this  act  are  herebv.  repealed. 
Sec.  3.  This  act  shall  take  effect  immediately. 

,  President  of  the  Senate. 

,  Speaker  of  the  Assembly. 

Approved, ,  a.  d.  1880. ,  Governor. 


PART  II. 
OF   CIVIL   ACTIONS. 

Tjtub  I.  PoBM  OF  CivrL  Actions.    §§  307-309. 

U.  Time  OF  Commencing  Civil  Actions.  §§312-362. 

m.  Pasties  to  Civiii  Actions.    §§  367-389. 

rv.  Place  of  Trial  of  Civil  Actions.    §§  392-400. 

V.  Manner  of  Commencing  Suit.    §  405-416. 

VI.  Pleadings  in  Civil  Actions.    §§  426-476. 

VH.  Provisional  Bemedies  in  Civil  Actions.    §§ 

478-674. 

VJLLL  Trial  and  Judgment  in  Civil  Actions.    §§ 
677-675. 

IX.  Execution  of  the  Judgment  in  Civil  Actions. 
§§  681-721. 

X.  Actions  in  Particular  Cases,    §§  726-827. 

XI.  Proceedings  in  Justices*  Courts.    §§  832-925. 

XII.  Proceedings  in  Police  Courts.    §§  92i>-933. 

Xm.  Appeals  in  Civil  Actions.    §§  936-980. 

XrV.  Miscellaneous  Provisions.    §§  989-1058. 

[  HI  ]' 
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TITLE  I. 

Of  the  Form  of  Civil  Actions. 

I  307.  One  form  of  civil  action  only. 

S  308.  Parties  to  actions,  how  designated. 

§  309.  Special  Issues  not  made  by  pleadings,  how  tried. 

§  307.  There  is  in  this  State  but  one  form  of  civil  ac- 
tions for  the  enforcement  or  protection  of  private  rights 
and  the  redress  or  prevention  of  private  wrongs. 

See  sec.  421;  1  Cal.  197:  2  Cal.  463:  3  Gal.  196, 458;  4  Gal.  6;  5  Gal.  43;  18 
Gal.  143;  15  Gal.  220;  16  Gal.  221:  17  Gal.  487;  18  Gal.  126;  19  GaL476;  21 
GaL  129;  24  Gal.  458;  26  Gal.  11;  31  Gal.  158;  38  Gal.  519. 

§  308.  In  such  action,  the  party  complaining  is  known 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

§  309.  A  question  of  fact  not  put  in  issue  by  the  plead- 
ings may  be  tried  by  a  jurj',  upon  an  order  for  the  trial, 
stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  is  the  only  authority  necessary  for 
a  trial. 

Equity  cases— Issues  in,  sec.  £92. 


TITLE  n. 

Of  tho    Time   of   Commencing   Actions. 

CaAi'.  I.    The  time  of  comtuenolDic  actlouB  in  BeDeml. 
{312. 
n.    The  time  of  corameDcing  Bctioos  for  the  racov- 

ery  of  real  property.    55  315-328. 

HI.     The  time  of  commoQcluK  octionB  other  than  for 
the  recovery  of  real  property.    {}  SSHSi-'i, 
IV.    General  provlsiuna  as  to  the  time  of  coromenc- 
Ing  actioDa.    §§  300-362. 
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g'312.    CMl  actions  c 

the  periods  presctibed  in  i , _> 

tion  shall  have  accrued,  except  where,  la  special  a. 
different  limitation  is  prescribed  by  statute 

Soops  of  Matn1<— aec9.  sis,  960;  T  Cal.  UT;  IS  Cal. 
CU.B&]43Csl.493;UCsl.d;  WCal.661;  4^  Cal.S. 
MKEh  litti,  1880. 

Periods— See  LunTATioni  qkitbrallt,  infra. 


tniUrfpfojimy.  ■;  ■    .--;  i.       '  ■!- ■iJ.'>i 

luctatioiis  generau,?. 

AlKBDOt  ttem  State— sec.  sai.  and  note.  Aoeooni-cnmint,  ■»•!>- 
rn.  AcerulnB  of  eaoM  ot  action— seejapra.  Attnowledginsnt— 
InwriUiig.see. MO.  Action— commBncBment of, aeBinproj  wotflcon. 
■tni>£«S:.Mt.   AdTcn*  poHaHlon-sec.  Kin.   Allra  «iMmr-a«. 
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354.  Assault— «ec.  340,  subd.  3.  Bank  deposits— sec.  848.  Battoy— 
sec.  340,  subd.  3.  Olaim— against  estate  of  decedent,  sees.  1493,  1499. 
Oodes— as  affecting— see  Bbpbals.  Oontract— see  OBuaATioir. 
Oorporation— foreign,  sec.  351n;  municipal,  sec.  340,  subd.  5.  Ooanty— 
sec.  842.  Death— sees.  339,  subd.  3, 353;  descent  on,  sec.  327.  Decree- 
see  JuDGMBiTT.  Demands— stale,  see  Equity ;  reciprocal,  sec.  344. 
Depositaries— see  Entkustbd  Property.  DisabiUtf— sees.  3^, 
352,357,358.    Entry— sec*.  320.  Entrusted  property— see  «upra.  Equity 

—Stale  demands,  see  «tfpra.  Estate— see  Claim.  Foreign  liability— 
sec.  ^l;  corporation,  sec.  35ln.  Fraud  or  mistake  — see  supra. 
Grantee— from  State,  sec.  316.  Imprisonment— false,  sec.  340,  subd. 
3)  as  Disability,  see  that  head.   Inclosnre— sec.  323n.   Ix^nry— to 

J  personalty,  sec.  338,  subd.  3;  causing  death,  sec.  339n,  and  subd.  3. 
nsanity— see  Disability,  also  27  Gal.  384.   Instrument,  written— 
Occupancy,  under,  sees.  322, 323:  otherwise,  sees.  324, 825.    Obligation  or 
liability,  founded  upon,  sec.  337;  not  so  founded,  sec.  839,  subd.  1 ;  exe- 
cuted out  of  State,  founded  upon,  sec.  339n,  and  subd.  1.   Judgment- 
action  on,  sec.  336n:  occupancy  under  and  otherwise,  sees.  322  to 
325.   Liability— based  on  writing,  and  otherwise,  337n,  33dn;  statutory, 
sec.  338n,  and  subd.  1 ;  of  sheriff,  etc.,  sec.  339i»  and  subd.  2.   Libel— sec. 
340,  subd.  3.  Mexican  grants— sec.  318n.  Miscellaneous  provisions- 
sec.  350  et  seq.   Mob  or  riot— sec.  340,  subd.  5.   Mortgages— Foreclos- 
ure, 18  Gal.  482:  21  Gal.  495:  22  Gal.  100, 631 ;  23  Gal.  16. 143:  24  Gal.  403:  25 
Gal.  492:  26  Gal.  141, 161 :  27  Gal.  146;  30  Gal.  229:  33  Gal.  121 ;  34  GaL  149, 
366;  40  Gal.  62;  42  Gal.  493:  43  Gal.  183;  Wells  v.  Barter,  March  19tb,  1880: 
Redemption,  sees.  346, 347 ;  23  Gal.  16 ;  24  Gal.  403 ;  33  Gal.  92 ;  34  Gal.  365 ;  40 
Gal.  62.  New  promise— see  Aoknowlbdoment.   Obligation— writ- 
ten, sec.  337n;  verbal,  sec.  339n.   Officer— see  Sheriff,  and  sec.  341. 
Patent— or  grant,  void,  sec.  317.   Payment— part,  sec.  360^.   Penalty— 
or  forfeiture,  statutory,  sec.  340,  subds.  1  and  2.   Periods— sees.  315. 318> 
321, 326, 337  and  note,  338  and  note,  339, 340  and  note.  Pleading— mode  of, 
sec.  458;  also,  see  sees.  430, 437, 443, 462;  17  Gal.  569:  25  Gal.  82;  27*  GaL 
274;  28  Gal.  107;  30  Gal.  673:  35  Gal.  122;  45  Gal.  128;  46  Gal.  7;-47  Gal.  291; 
49  Gal.  301;  50  Gal.  525;  and  further,  see  generally,  12  Gal.  311;  18  GaL 
67;  19  GaL  85;  20  Gal.  211;  22  Gal.  457;  29  GaL  20;  30  Gal.  65;  31  GaL  387: 
33  Gal.  121,505:  36  Gal.  187,  625:  38  Gal.  335;  40  GaL  264;  61  Gal.  264;  52 
Gal.  257,  262;  necessary  to  make  defense  available,  see  Waivbb  of 
Statute.    Possession— adverse,  see  that  head;  constructive,  sec. 
323n;  of  tenant,  sec.  326.    Predecessor— sec.  318».    Profits— action 
about,  sec.  319;  for  mesne,  sec.  336,  subd.  2.   Promissory  note— sec. 
337n.  Public— squares,  sec.  318n;  statute  against,  sec.  315n.  Real  prop- 
erty—sec.  315  et  seq.    Renewal— of  contract,  sec,  360n.     Rents— or 
profits,  sec.  319.   Repeals— sees.  9, 18,362.   Representative8--sec.  353n. 
Reward— sec.  337n.   Scope  of  statute— see  supra.    Seduction— sec. 
340,  subd.  3.  Sheriff— sec.  339n,  and  subd.  2:  sec.  340,  subd.  4.  Slander- 
sec.  340,  subd.  3.   State— sec.  345;  people  of.  sec.  315:  also,  see  sees.  339. 
sUbd.  1 :  340,  subds.  1  and  2 ;  351.   States— other,  limitations  in,  sec.  361 ; 
and  see  U.  S.  Government.   Statute— action  upon,  sees.  338,  subd.  1 ; 
and  340,  subds.  1  and  2.   Statute  of  Limitations— in  general,  6  Cal.  381, 
430;  7  GaL  1;  8  GaL  449;  10  GaL  305;  16  Gal.  93;  21  GaL  421,  495;  27  Gal. 
145,278;  35  Gal.  634;  36.GaL  180;  scope  of ,  suspension  of,  waiver  of,  see 
those  heads.   Stock— sec.  341n,  and  subd.  2.   Suspension  of  statute— 

generally,  see  Acoruinq  of  Gausb  of  action,  suprai  absence, 
isabllity,  death,  see  those  heads:  war,  sec.  354;  appeal,  sec.  355;  in- 
junciiou,  sec.  356;  statutory  prohibition,  sec.  856;  discovery,  until, 
sees.  338.  subd.  4;  359,  1573.  Tax— seizure  for,  sec.  341n,  and  subd.  1. 
Title— by  occupancy  orprescription,  sees.  315»,  324»:  real  action  aris- 
ing out  of,  sec.  319.  ^espass  upon  realty— sec.  338n,  and  subd.  2. 
Trusty  trustees— see  Entrusted  Property,  supra.  U.  S.  Oovem- 
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xnent— against,  24  Cal.  257:  45  Cal.  51 ;  46  Cal.  661 ;  47  Cal.  570.  Van  Ness 
Ordinance— sec.  818n.  waiver  of  statute—unless  pleaded*  sec.  4M;  2 
CaL  409;  14  CaL  540;  19  CaL  476;  23  Cal.  16. 

CHAPTER  II. 


■v« 


3  TIME  OF  COMMENCING-  ACTIONS  FOR 


THE  RECOVERY  OF  REAL  PROPERTY. 

S  315.  Wben  the  people  will  not  sue. 

S  316.  When  action  cannot,  be  brought  by  grantee  from  the  State. 

S  317.  When  actions  by  the  people  or  their  grantees  are  to  be  brought 
within  Ave  years. 

§  318.  Seizin  within  five  yea^,  when  necessary  in  action  for  real  prop- 
erty. 

S  319.  Such  seizin,  when  necessary  in  action  or  defense  arising  out  of 
title  to  or  rents  of  real  property. 

$  320.  Bntry  on  real  estate. 

§  321.  Possession,  when  presumed.   Occupation  deemed  under  legal 

S  322.  Occupation  under  written  instrument  or  Judgment,  when 
deemed  adverse. 

S  323.  What  constitutes  adverse  possession  imder  written  instrument 
or  Judgment. 

S  324.  Premises  actually  occupied  under  claim  of  title  deemed  to  be 
held  adversely. 

S  325.  What  constitutes  adverse  possession  under  claim  of  title  not 
written. 

§  326.  Relation  of  landlord  and  tenant,  as  affecting  adverse  posses- 
sion. 

§  327.  Bight  of  possession  not  affected  by  descent  cast. 

§  328.  Certain  disabilities  excluded  from  time  to  commence  actions. 

§  315.  The  people  of  this  State  will  not  sue  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  9r  title  of  the  peo- 
ple to  the  same,  unless — 

1.  Such  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  within  the  space  of  ten  years. 

People  as  party— to  suit,  generally,  sec.  367n. 

Title  by  occupancy— CivU  Code,  sec.  1007. 

Pablic— statute  does  not  run  against,  18  Cal.  619;  24  Cal.  257;  40  CaL 
34:  &3  CaL  437.  See  also,  U.  S.  Govbbnkbnt,  under  Lihitatioits 
QSsnsR  A1.L.Y,  sec.  312n. 

Accming  of  cause  of  action— sec.  312n.  • 

§  316.  No  action  can  be  brought  for  or  in  respect  to 
real  property  by  any  person  claiming  under  letters  patent 
or  grants  from  this  State,  unless  toe  same  might  have 
been  conunenced  by  the  people  as  herein  specified,  in,  case 
such  patent  had  not  been  issued  or  grant  made. 
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by  the  deter mination  of  a  competent , „.. 

for  the  recovery  of  the  property  so  conveyed  may  be 
brought,  either  by  the  people  of  the  State,  or  by  any  sub- 
sequent patentee  or  grantee  of  the  property,  his  Iieirs  or 
assigns,  within  Ave'  years  after  sucii  determinatdon,  but 
not  after  that  period.    [In  eifect  July  1st,  1874.] 

§  318b  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  can  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor, 
predecessor  or  grantor,  was  seizea  or  possessed  of  the 
property  in  question,  within  five  years  before  the  com- 
mencement of  the  action. 

Generally— 15  Cal.  284;  25  Cal.  593. 

Pleading— see  LmiTATioNS  oenbbally,  sec.  812n,aad33  CaL  511. 

"  Action  "—defined,  sec.  363. 

Recovery  of  real  property— 13  Cal.  622. 

Flaintiff's  predecessor— 28  Cal.  180;  30  Cal.  229. 

Adverse  possession— by  grantor,  50  Cal.  486;  by  wife,  49  CaL.  103;  in 
general,  sec.  321. 

Five  years— within,  18  Cal.  434;  33  Cal.  611. 

Probate  conrt  sales— sees.  1573, 1806. 

Trespass  upon  realty— sec.  338. 

Possession— presumption  from,  sec.  1963,  sabd.  II. 

Mexican  grants-6  Cal.  381;  7  Cal.  1;  20  Cal.  226;  24  CaL  124,  SOO;  26 
CaL  24;  27  Cal.  57;  29  Cal.  5S0;  31  Cal.  235;  33  Cal.  466;  34  CfJ.  365;  36  Cal. 
632;  39  Cal.  262;  40  Cal.  808:  43  Cal.  286;  47  Cal.  570, 688;  48  CaL  406;  49 
CaL  12 ;  50  Cal.  465, 485;  51  Cal.  55, 165, 186. 

Public  squares— 50  Cal.  265. 

Van  Ness  ordinance— 43  Cal.  606;  47  Cal.  269;  60  CaL  275. 

Water  rights-8  Cal.  136;  25  Cal.  504;  27  Cal.  360;  32  CaL  26. 

§  319.  No  cause  of  action,  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rents  or 
profits  out  of  the  same,  can  be  effectual,  unless  it  appear 
that  the  person  prosecuting  the  action,  or  making  the  de- 
fense, or  under  whose  title  the  action  is  prosecuted  or 
the  defense  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
premises  in  question  within  five  years  before  the  ooni.- 
mencement  oi  the  'act  in  respect  to  which  such  action  is 
prosecuted  or  defense  made. 

Construction  of  section— 24  Cal.  303. 

Bents  or  profits— 29  Cal.  330. 

"Effectual"- 24  Cal.  304. 

**  Oommencement  of  the  act  "—24  CaL  304. 
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§  320.  Kg  entry  upon  real  estate  is  deemed  sufficient 
or  -valid,  as  a  claim,  unless  an  action  be  commenced  there- 
upon within  one  year  after  makins  such  entry,  and  with- 
in ■Q.'VB  years  from  the  time  when  the  right  to  make  it  de- 
Bcended  or  accrued. 

§  321.  In  every  action  for  the  recovery  of  real  prop- 
erty, or  the  possession  thereof » the  person  establishing  a 
legal  title  to  the  property  is  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  is  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title, 
unless  it  appear  that  the  property  has  been  held  and  pos- 
sessed adversely  to  such  legal  title,  for  five  years  betore 
the  commencement  of  the  action. 

Adverse  possession— sees.  322-325;  8  Cal.  144;  16  Cal.591:  21  Cal.  455; 
22  Cal.  580;  25  Cal.  619;  28  Gal.  175, 611 ;  30  Gal.  229, 630:  31  Cal.  154, 585:  8S 
CaL  505;  34  Cal.  381;  35  Cal.  634;  86  Cal.  126,  535:  37  Cal.  353;  39  Gal.  262; 
40  Cal.  396:  41  Gal.  264, 541 :  42  Gal.  408, 662;  43  Cal. 250, 51)6:  44  Gal.  471, 509, 
5S9, 646;  45  CaL  559;  46  CaJ.  8, 256:  47  Gal.  259, 485;  48  Cal.  15, 615:  49  Gal. 
105, 497;  50  Cal.  258;  51  Cal.  S62, 545;  52  Cal.  257, 282;  53  Cal.  135, 437. 

Title  conferred— by  adverse  holding,  34  Cal.  381;  51  Cal.  55. 
Forcible  entry— one  year,  sec.  1172. 

§  322.  When  it  appears  that  the  occupant,  or  those  un- 
der whom  he  claims,  entered  into  the  possession  of  the 
property  under  claim  of  title,  exclusive  of  other  right, 
founding  such  claim  upon  a  written  instrument,  as  being 
a  conveyance  of  the  property  in  question,  or  upon  the 
decree  or  judgment  oi  a  competent  court,  and  that  there 
has  been  a  continued  occupation  and  possession  of  the 
property  included  in  such  instrument,  decree,  or  judg- 
ment, or  of  some  part  of  the  property,  under  such  claim, 
for  five  years»  the  property  so  included  is  deemed  to  have 
been  held  adversely,  except  that  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Generally— see  Advbbsb  PO^ession,  sec.  32In. 

Deed  with  specific  bonndaries— see  Coitstbuctivb  Fosssssioir, 
8ec.323n. 

§  323.  For  the  purpose  of  constituting  an  adverse  pos- 
session by  any  person  claiming  a  title  founded  upon  a 
written  instrument,  or  a  juagment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases : 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclos- 
nre; 

3.  Where,  although  not  inclosed,  it  has  been  used  for 
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the  supply  of  fuel,  or  of  fencing  timber  for  the  purposes 
of  husoandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  naay  h&ve 
been  left  not  cleared,  or  not  inclosed  according  to  the 
usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  len^^h  of 
time  as  the  part  improved  and  cultivated. 

Constmctive  possession— 28  Cal.  43U  30  Gal.  358, 406, 076;  SI  CaL  225; 
38  Gal.  427, 487, 674;  45  Gal.  659;  50  Cal'.  26. 
Inclosare— 41  Gal.  571. 

§  324.  Where  it  appears  that  there  has  been  an  actual 
continued  occupation  of  land,  under  a  claim  of  title,  ex- 
clusive of  any  other  right,  but  not  founded  upon  a  writ- 
ten instrument,  judgment,  or  .decree,  the  land  so  actually 
occupied,  and  no  other,  is  deemed  to  have  been  held  ad- 
versely. 

(Generally— 45  Gal.  559. 

Frescxiption— title  by,  Glvil  Gode,  sec.  1007. 

§  325.  For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title,  not  founded  upon  a 
written  instrument,  judgment,  or  decree,  land  is  deemed 
to  have^  been  possessed  and  occupied  in  the  foUow^ing 
cases  only : 

i^irsf-~  Where  it  has  been  protected  by  a  substantial  in- 
closure. 

Second—Wheie  it  has  been  usually  cultivated  or  im- 
proved. 

Provided,  hoioeveVy  that  in  no  case  shall  adverse  posses- 
sion be  considered  established  under  the  provision  of  any 
section  or  sections  of  this  Code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  the 
period-  of  five  years  continuously,  and  the  party  or  per- 
sons, their  predecessors  and  grantors,  have  paid  all  the 
taxes,  State,  county,  or  municipal,  which  have  been 
levied  and  assessed  upon  such  land.  [Approved  April 
1st,  1878.] 

30  Gal.  408;  32  Gal.  15;  Thompson  v.  Felton,  May  7tli,  1880. 

§  326.  When  the  relation  of  landlord  and  tenant  has 
existed  between  any  jpersons,  the  possession  of  the  tenant 
is  deemed  the  possession  of  the  landlord  until  the  expira- 
tion of  five  years  from  the  termination  of  the  tenancy^  or 
where  there  has  been  no  written  lease,  until  the  expira- 
tion of  five  years  from  the  time  of  the  last  payment  of 
rent,  notwithstanding  that  such  tenant  may  have  acquired 
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another  title,  or  may  h^re  claimed  to  hold  adversely  to 
his  landlord.  Bat  such  presumption  cannot  be  made 
after  the  periods  herein  limited. 

Oonstmetion  of  Motion— 44  Cal.  368. 

Tenant  denying  landlord's  title— sec.  1962,  stibd.  4. 

Generally— 33  Cal.  237;  48  Cal.  614. 

§  327.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  by  a  descent  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

§  328.  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the 
possession  thereof,  or  to  make  any  entry  or  defense 
loanded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  be,  at  the  time  such  title  first  de- 
scends or  accrues,  either— 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  •  on  a  criminal  charge,  or  in  execution 
Qpon  conviction  of  a  criminal  offense,  for  a  term  less  than 
for  life;  or, 

4.  A.  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action  or  making  such 
entry  or  defense ; 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencenient  of  such  action,  or  the  making  of 
BTich  entry  or  defense,  but  such  action  ma^  be  commenced, 
OT  entry  or  defense  made,  within  the  period  of  five  years 
after  such  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability:  but 
Auch  action  shall  not  be  commenced,  or  entry  or  defense 
loade,  after  that  period. 

I>i8abUity— see  LixiTATioirs  axavRALLY,  sec.  312». 

Qotenam's  rights-43  Gal.  66. 

ln&at-51  Gal.  186. 

^C*nied  woman— 42  GaL  406;  hnsbaad  as  party,  sec.  870. 
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CHAPTER  ILL 

THE  TUCE   of  COMMENdNG  ACTIONB 

OTHER  THAN  FOR  THE  RECO VER'ST 

OF  REAIi  PROPERTT. 

iS3&.  Periods  of  Umitatioa  prescribed. 
S96.  Within  five  years. 
«7.  iritWn  four  years. 
$  S3&  Within  three  years. 
S  3«».  Within  two  years. 
I  340.  Within  one  year. 
$  341.  Within  six  months. 
S  342.  Same. 

I  343.  Actions  for  relief  not  hereinbefore  proYided  for. 
$  344.  Where  cause  of  action  accrues  on  mutual  account. 
S  345.  Actions  by  the  people  subject  to  the  limitations  of  this  chapter, 
I  U6.  Action  to  redeem  mort^^^^e. 
S  317.  Same,  when  some  of  mortgagors  ara  not  entitled  to  redeem. 

§  335.  The  periods  prescribed  for  the  commencement 
of  actions  other  than  tor  the  recoYery  of  real  property, 
areas  follows: 

§336.  Within  five  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  within  the  United 
States; 

2.  An  action  for  mesne  profits  of  real  property.  [In 
effect  July  1st,  1874.] 

Judgment  or  decree— 4  Cal.  2S0.287;  7  GaL  747;  16  Gal.  372;  19  GaL 
97;  20  Cal.  211;  23  CaI.  332,  597;  34  Gal.  667;  Trenouth  «.  Farrington, 
Karch  3rd,  ISSO;  Wheeler  r.  Bolton,  March  13th,  1880. 

Foreign  liability— fiec.  361. 

§  337.  Within  four  years: 

An  action  upon  any  contract,  obligation,  or  liability, 
founded  ujion  an  instrument  in  writing  executed  in  this 
State.    [In  effect  July  1st,  1874.] 

Instrument  in  writing^U  CaL  137;  34  GaL  322. 

FromiMOTy  note— 12  Cal.  iS2;  18  Cal.  378;  29  Gal.  505;  38  Gal.  242, 407; 
45  CaL  294;  47  Cal.  6?9:  50  Cal.  456;  Wolf  v.  Marsh,  March  1st,  1880; 
Grant  v.  Burr,  March  l-2th,  1(^80. 

Mortgage  notes— see  Mobtoaoes,  under  Ldotatioks  aEirsB> 
ALLY,  sec.  312n. ;  also,  53  CaL  375. 

Written  obligations,  generally— 5  CaL  57;  6  CaL  617;  10  CaL  126;  17 
GaL  172:  18  CaL  482;  20  Cal.  130;  21  Gal.  495;  22  Gal.  556, 620;  23  GaL  16. 
223;  24  GaL  403;  34  Gal.  149, 165;  42  Cal.  169, 493;  43  GaL  185. 

Four  years—limitation  where  no  other  provision,  sec.  343. 

§  338.  Within  three  years : 

1.  An  action  upon  a  liability  created  by  statute/othc 
than  a  penalty  or  forfeiture; 
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2.  An  action  for  trespass  npon  real  property ;        • 

3.  An  action  for  taking,  detaining,  or  InjuriDg  any  goods 
or  ciiattels,  inclading  actions  for  tne  specific  recovery  of 
personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mis- 
take. The  cause  of  action  in  such  case  not  to  be  deemed 
to  liave  accrued  until  tlie  discovery,  by  the  aggrieved 
liarty,  of  the  facts  constituting  the  fraud  or  mistake. 

Statalory  Uabllit]r-18  GaL  176;  99  Cal.  6M;  45  Gal.  12,  eil. 

TretpaBS  upon  real  property-— 29  Cal.  380;  81  Cal.  IM,  487. 

^Ftatid  or  mistake— 8  Cal.  449;  9  Cal.  423;  13  Cal.  052;  18  Cal.  225;  27 
go.  884;  29  Cal.  19, 44;  84  CaL  254;  50  Cal.  299;  52  Cal.  619;  see  also,  seo. 

Tkree  yean— probate  matters,  sees.  1578>  1574, 1806.  1806;  against 
MvponSton  directors  or  stockholders,  sec.  859. 

S  339.  Within  two  years: 

1.  An  action  upon  a  contract,  obli^tion,  or  liability,  not 
founded  npon  an  instrument  of  writing,  or  founded  upon 
ttu  instrument  of  writing  executed  out  of  the  State ; 

2.  An  action  against  a  sheriff,  coroner,  or  constable, 
upon  a  liability  incurred  by  the  doing  of  an  act  in  his 
<^cial  capacity,  and  in  virtue  of  his  ofSce,  or  by  the  omis- 
Bu>u  oi  an  official  duty,  including  the  non-payment  of 
money  collected  upon  an  executiou.  But  this  subdivision 
does  not  ap^Iy  to  an  action  for  an  escape; 

S.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another.  [In 
effect  July  ist,  1874.J 

l>etigii  of  aeotion— 50  Cal.  646. 

Verbal  obligation  or  liability-e  Cal.  53;  17  Cal.  594;  20  Cal.  130;  21 
^Lttl;  22  GiO. 457;  24  CaL 322;  35 Cal.  122;  49  Cal. 266;  51  Cal. 215, 5S1( 

OoQtixKaoas  employment— 47  CaL  162. 

Sztra-State  izistmrnent— 4  CaL  287. 

Action  against  sheriff-see  Sbarp  v.  Miller,  March  18tb,  1880. 

Injigy  canafaig  death— 50  Cal.  612. 

Mortgage  debt-see  Mobtqagss,  under  Umitatioits  osvza* 
AU.7»  sec.  81211. 

S340.  "Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
woen  the  action  is  given  to  an  individual,  or  ♦loan  indi- 
"v^aual  and  the  State,  except  when  the  statute  imposing  it 
prescribes  d  different  limitation; 

^  An  action  upon  a  statute,  or  upon  an  undertaking  in 
*  Criminal  action,  for  a  forfeiture  or  penalty  to  the  people 
o!  the  State; 

CoDa  Civ.  Pboo.— 11. 
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3.  i^  action  for  libel,  slander,  assanlt,  battery,  false 
Imprisonment,  or  'seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  the 
-escape  of  a  prisoner  arrested  or  imprisoned  on  civil  proc- 
ess; 

5.  An  action  against  a  municipal  corporation  for  dam- 
ages or  injuries  to  property  caused  by  a  mob  or  riot.  [In 
effect  January  27th,  1876.] 

One  year— forcible  entry*  adreise  holding,  sec.  1172;  against  dece- 
dent's representatives,  sec.  353;  i^ter  reversal  on  appeal,  sec  SSft;  mttT 
upon  real  property,  sec.  320. 

§  341.  Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  ^personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of, 
or  injury  to  any  goods,  wares,  merchandise,  or  other  per- 
sonal property  seized,  or  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure; 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  sec.  317  of  the  Civil  Code.  [In  effect  July  1st, 
1874.] 

Protested  tax  snlt— SO  Cal.  303. 

Stock  sold  for  assessment— GlvU  Code,  sec.  347. 

Six  months— against  county,  sec.  342;  by  decedent's  representa* 
tives,  sec.  353. 

§  342.  Actions  on  claims  against  a  county,  which  have 
been  rejected  by  the  board  of  supervisors,  must  be  com- 
menced withih  six  months  after  the  ^iQt  rejection  thereof 
by  such  board. 

§  343.  An  action  for  relief  not  hereinbefore  provided 
for,  must  be  commenced  within  four  years  after  tne  cause 
of  action  shall  have  accrued. 

Relief  not  provided  for— 17  GaLfi86;  52  CaL42;  Wheeler  v.  Bolton, 
March  13tli,  1880. 

Equity,  stale  demands-see  AcoBmBO  of  Causb  of  Aotioi. 
sec.  312n. 

Relief,  generally— eec.  880». 

Bank  deposits— no  limitation,  sec.  348. 

§  344.  In  an  action  brought  to  recover  a  balance  due 
upon  a  mutual,  open,  and  current  account,  where  theie 
have  been  reciprocal  demands  between  the  parties,  the 
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cdfuse  of  actibn  is  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side. 

Mtttoal  aco<nint-17  Cal.  351 ;  80  Cal.  126, 134;  35  Cal.  122;  51  Cal.  531. 

Deex&ed  to  hare  aocmed— 4ee  sec.  S12n. 

§  345.  The  limitations  prescribed  in  this  chapter  apply 
to  actions  brought  in  the  name  of  the  State,  or  for  the 
"benefit  of  the  State,  in  the  same  manner  as  to  actions  by 
private  parties. 

Action  by  people— fle€.  315. 

§  346.  An  action  to  redeem  a  mortgage  of  real  prop- 
erty with  or  without  an  account  of  rents  and  profits,  may 
be  brought  by  the  mortgagor,  or  those  claiming  under 
bim,  against  the  mortgagee  in  possession,  or  those  claim- 
ing under  him,  unless  lie  or  they  have  continuously  main- 
tamed  an  adverse  possession  of  the  mortgaged  premises 
foi  five  years  after  breach  of  some  condition  of  the  mort- 
gage. 

Mortgage,  redemption— flee  Likitatxohs  obvbiujllt,  flee.  312ii. 

BaduaptLon,  generally— flee.  701,  et  teq, 

§  347.  If  there  is  more  than  one  such  mortgagor,  or 
more  than  one  person  claiming  under  a  mortgagor,  some 
oi  \7liom  are  not  entitled  to  maintain  such  an  action,  un- 
der the  provisio/is  of  this  chapter,  any  one  of  them,  who 
is  entitled  to  maintain  such  an  action,  may  redeem  therein 
a  divided  or  undivided  part  of  the  mortgaged  premises, 
according  as  his  interest  may  appear,  ana  have  an  ac- 
counting for  a  part  of  the  rents  and  profits,  proportionate 
to  his  interest  m  the  mortgaged  premises,  on  payment  of 
a  part  of  the  mortgage  money,  bearing  the  same  propor- 
tion to  the  whole  of  such  money  as  tlie  value  of  his  di- 
vided or  undivided  interest  in  the  premises  bears  to  the 
^bole  of  such  premises. 

See  notes  to  last  section. 

§  348.  To  actions  brought  to  recover  money  or  other 
>roperty  dej^osited  with  any  bank,  banker,  trust  com- 
^y>  or  savings  and  loan  society,  there  is  no  limitation. 
[In  effect  July  1st,  1874.] 

^^*P0flil8,  generally— flee  Ektbustxd  Pbopbbtt,  sec.  312m. 
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CHAPTER  IVf 

GBUBRAL  PHOVI8ION8  AS  TO  THE  XDCE 
OF  COMBCENCINa  ACTIOl^S. 

880.  Wben  an  action  is  commenced. 

851.  Exception,  where  defendant  is  ont  of  tbe  Stete. 

852.  Exception  as  to  persons  under  disabilities. 
353.  Provision  where  person  entitled  dies  before  Umitatloii  eoqiires. 

I  351.  In  snits  by  aflens,  time  of  war  to  be  deducted. 
'  355.  Provision  where  jud.q:ment  hai^beeu  reversed. 
'  356.  Provisionwhere  action  is  stayed  by  injunction. 

I  357.  Disability  must  exist  when  right  of  action  accrued.   • 

358.  Wben  two  or  more  disabilities  exlst»  etc.  ... 

359.  This  title  not  applicable  to  actions  agsUnst  directoit,  etc  Uffli* 

tations  in  sucu  cases  prescribed. 

i860.  Acknowledgment  or  new  promise  must  be  In  writfag; 
861.  Limitation  laws  of  other  States,  effect  of. 
862.  Existing  causes  of  ad;ion  not  affected. 
863.  "Action  "includes  a  special  proceeding. 

§  350.  An  action  is  commenced,  within  the  meanii^of 
this  title,  when  the  complaint  is  filed. 
Action  oommenced~19  CaL  577;  21  CaL  851,867;  34  CaL  168;  88  Gtf- 

Amended  complaint— not  referred  to,  50  Cal.  525;  53  CaL  102. 

Xasnance  of  summons— no  longer  commencement  of  action,  in  geih 
eral,  see  sees.  406, 839;  formerly,  19  CaL  577. 

§  351.  If,  when  the  cause  of  action  accrues  aeainst  a 
person,  he  is  out  of  the  State,  the  action  may  oe  com- 
menced within  the  term  herein  limited,  after  his  return  to 
the  State,  and  if,  after  the  cause  of  action  accrues,  he  de- 
parts from  the  State,  the  time  of  his  absence  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action. 

When  cause  of  action  accroet— eec.  312». 

Absence— must  be  alleged,  51  CaL  264. 

Retnni— 16  Cal.  93. 

Snocessire  absenoes— 44  Cal.  280. 

Foreign  corporation— 50  Cal.  258. 

Oenerally^  CaL  430;  43  Cal.  185. 

§  352.  If  a  person  entitled  to  bring  an  action,  men- 
tioned in  chapter  three  of  this  title,  be  at  the  tune  the 
cause  of  action  accrued,  either — 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  un- 
der the  sentence  of  a  criminal  court  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action; 


t 
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The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  oommencemeut  of  the  aotion. 
X>inhUit7-flec8.  S12M,  1805«  1808. 
Xzi£mt— aec  928m, 
Xsunne  penoiH-e7<3aLS84. 
XOanied woman— sec 328ii, 96 CaL 447;  MCal.903. 

S  353.  If  a  person  entitled  to  bring  an  action  die  before 
tlie  expiration  of  the  time  limited  for  the  commencement 
tliereof,  and  the  cause  of  aetion  survive,  an  action  may  be 
commenced  by  his  representatives,  after  the  expiration  of 
that  time,  and  within  six  months  from  his  death.  If  a 
person  against  whom  an  action  may  be  brought,  die  be- 
fore the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
ma^  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration. 

SobMitation  of  piuiies-nsec.  385. 

Two  olanses  of  section— distinguished,  95  Cal.  MS. 

Action  by  representatives— 34  Cal.  568;  35  Cal.  634. 

Aotions  against  representatives— 10  Cal.  386;  19  CaL  85,  97;  80  Cal. 
646. 

Shortening  limitation— not  designed,  19  Cal.  86;  50  Cal.  646. 

ICortgage  notes— varioas,  which  barred,  53  CaL  375. 

§  354.  When  a  person  is  an  alien  subject,  or  citizen  of 
a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

§  355.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  the  plaintiff 
he  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may 
commence  a  new  action  within  one  year  after  the  re- 
versal. 

§  356.  When  the  commencement  of  an  action  is  stayed 
by  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  iniunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  the  actipn. 

BtatQtbrjr  prohibition— bankraptcy,  see  Hoff  v.  Fankensteln,  March 
iit,1880. 

§  357.  No  person  can  avail  himself  of  a  disability,  un- 
less it  existed  when  his  right  of  action  accrued. 
Accruing  of  cause  of  action— sec.  3l2n. 
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§  35&  When  two  or  more  disabilities  coexist  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not 
attach  until  they  are  removed. 

See  note  to  last  section. 

§  359.  This  title  does  not  affect  actions  against  direct- 
or or  stockholders  of  a  corporation,  to  recover  a  penalty 
or  forfeiture  imposed,  or  to  enforce  a  liability  created  by 
law;  but  such  actions  must  be  brought  within  three  years 
after  the  discovery  by  the  aggrieved  party  of  the  facts 
Upon  which  the  penalty  or  foneiture  attached,  or  the  lia- 
bility was  created. 

Corporation  stocldiolder^— 15  CaL  110. 

§  360.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  ^hicb  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same 
is  contained  in  some  writing,  signed  by  the  party  to  be 
charged  thereby, 

Fart  paTment-not  enough,  18  CaL  482;  21  Cal.  142, 496;  22  CaL  100. 

Written  acknowledgments-necessary,  5  CaL  98;  17  CaL  674;  21  CaL 
149;  36  Cal.  184, 192 ;  50  Cal.  235, 547. 

Renewal  of  contract— generally,  9  Cal.  89;  25  CaL  292;  39  CaL  4M. 

Loan  barrod'-^l  Cal.  215. 

Renewalof  note— does  not  renew  mortgage;  Wells  v.  Harter,  BfSrdi 
19th,  1880. 

,  §  361.  When  a  cause  of  action  has  arisen  in  another 
&tate,  or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  cannot  there  be  maintained  against  a  per- 
son by  reason  of  the  lapse  of  time,  an  action  thereon  snail 
not  l>e  maintained  against  him  in  this  State,  except  in 
favor  of  one  who  has  been  a  citizen  of  this  State,  and  who 
has  held  the  cause  of  action  from  the  time  it  accrued. 
Other  States-6  CaL  430. 

§  362.  This  title  does  not  extend  to  actions  already 
commenced,  nor  to  cases  where  the  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy 
has  fully  run,  but  the  laws  now  in  force  are  applicable  to 
such  actions  and  cases,  and  are  repealed  subject  to  the 
provisions  of  this  section. 

Repeal  of  Limitations— see  sees.  9, 18. 

§  363.  The  word ''  action,"  as  used  in  this  title,  is  to  h^- 
construed,  whenever  it  is  necessary  so  to  do,  as  includii 
a  special  proceeding  of  a  civil  nature. 
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TITLE  III. 

OF  THB  PARTIB8   TO   CrVIL   ACTIONS. 

Action  to  be  in  name  of  party  In  interest. 
AflsiKnment  of  thing  in  action  not  to  prejudice  defense. 
Bxecntor,  trustee,  etc.,  may  sue  wittiout  Joining  the  persons 

beneficially  interested. 
When  a  married  woman  is  a  party--aetions  by  and  against. 
Wife  may  defend,  when. 
Infant  to  appear  by  guardian. 
Guardian,  bow  appointed. 

Unmarried  female  may  sue,  for  her  own  seduction. 
Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc. 
Father,  etc.,  may  sue,  for  injury  or  death  of  child. 
When  representatives  may  sue  for  death  of  one  caused  by  tlw 

wrongful  act  of  another. 
Wbo  may  l>0  lolnedas  ptelntifb. 
Who  may  be  joined  as  defendants. 
Parties  aef  endant  in  an  action  to  determine  conflicting  claims 

to  real  property. 

I  381.  Parties  holding  title  under  a  common  source,  when  may  Join. 
S  SBS.  Parties  in  Interest,  when  to  be  Joined.   When  one  or  more  may 

sue  or  defend  for  the  whole. 
S  tSS.  Plaintiff  may  sue  in  one  action  the  different  parties  to  commer- 
cial paper. 
S  184.  Tenants  in  conmion,  etc.,  may  sever  in  bringing  or  defending 

actions. 
S  iSS.  Aetlon,  when  nottoabate  by  death,  marriage  or  other  disability. 

Proceedings  in  such  case. 

886.  Another  person  may  be  substituted  for  the  defendant. 

887.  Interyeutlon,  when  it  takes  place  tmd  how  made, 

888.  Associates  may  be  sued  by  name  of  association. 

889.  Court,  when  to  decide  oontroyersy  or  to  order  other  parties  to 
be  brought  in. 

§  367.  Every  action  must  be  prosecuted  in  the  name 
of  the  real  par^  in  interest,  except  as  provided  in  section 
three  hundred  and  sixty-nine  oi  this  Code.  [In  effect 
April  16th,  1880.] 

SEAL  FARTT  IN  INTEREST. 

Anigntei-«ec.  868. 

Ben^Iciary-47  CaL  537;  46  Ca).  209;  49  Cal.  518. 

Bonds— 7  Cal.  551;  10  CaL347;  13  CaL  588;  15  GaL  9;  28  CaL  540;  29 
CaL  194. 

Oboaes  in  aotion-9  Gal.  325;  12  Gal.  97;  14  Gal.  408;  18  Gal.  126;  22 
CaL  187;  27  Cal.  249;  29  Cal.  150;  31  Cal.  240;  35  Cal.  345. 

Ooipomtions— 26  Cal.  634;  89  CaL  324. 

Ootenanta— sec.  381. 

Ooontlaa-see  Political  Code,  sees.  4OO(M0O3;  Penal  Code,  sec.  1570; 
30  Cal.  629;  32  Cal.  148;  44  Cal.  153, 1A7. 


§  368  FABTIES  TO  CIVIL  ACTIONS. 

Defendanti-Bee  under  Fabtibs  Ouib&aixy,  ^ro. 

DeTiMes-aec.  1452. 

Eminent  domain-4ec.  1237. 

Bnrori  and  defects— sec.  47S.  ♦ 

Bseouton,  etc.— sec.  988;  also  see  sees.  1S52, 1492»  1981-1AB3. 

Ffweolosnre— sec.  726». 

OeneraUy-a  Cal.  247:  7  Csl.  551:  9  GaL  825:  10  Cal.  347;  18  OaL  13|»! 
146;  22  Cal.  356, 430;  26  Cal.  122;  29  Cal.  19;  33  Cal.  121 ;  35  Cal.  S96. 

Heirs— sec.  1452. 

Insurance -al>an4oned,  6  Cal.  462. 

Owner— 52  Cal.  232. 

People— 29  Cal.  213;  84  Cal.  679;  36  Cal.  60S;  38  Cal.  565;  40  Cal.  158, 481; 
45  Cal.  7;  50  Cal.  561;  52  Cal.  171;  S3  Cal.  644;  also  see  Political  Code, 
sec.  4457. 
•  Plaintifik— see  under  Pabtiss  oeneballt,  infra* 

IMvate  person— 43  Cal.  229;  45  Cal.  199. 

FMTitf^l  Cal.  50. 

Receivers— sec.  564  et  teq. 

Torts-5  Cal.  456;  22  Cal.  139, 173;  32  Cal.  590.. 

Tmstees— sec.  369. 

PARTIES  aENERALLY. 

Adding— sec.  389.  Administrator— sec.  369.  Assignment— sec.  Mto. 
Association— business,  sec.  388.  Bills  of  exchange— sec.  383.  Deatii 
—sees.  376,  377,  385n.  Defendants  —  sec.  379.  Disabilit7— sec.  38S. 
Executor— sec.  369.  Fictitious  name  —  deslgnatlnfir  by,  sec.  474. 
Guardian— sees.  372n,  373, 375, 376n.  Infant— sec.  372.  Injur7-^sec  376. 
Insane  or  incompetent  person— sees.  372, 373,  and  notes.  Interplead- 
er'-^ec.  386.  Intervention— sec.  387.  Joining  all  parties  interested' 
sees.  878,  379,  380.  381, 382,  and  note,  383>  384.  Married  woman— 4ec8. 
870, 871.  Notice  of  assignment— sec.  868,  and  note.  Plaintiflh— sees. 
878,  882.  Promissory  notes— sec.  368  and  note,  883.  Real  party  in 
interest— sec.  367n.  Seduction— sees.  374,  375.  Set-off— sec.  368  and 
note.  Sureties— sec.  383.  Trustee -sec.  369.  Thing  In  action— sec 
868».  Tl'ansfer  of  interest— sec.  385n. 

§  368.  In  the  case  of  an  assignment  of  a  thing  in  bo- 
tion,  the  action  by  the  assignee  is  without  prejudice  to 
any  set-off  or  other  defense  existing  at  the  time  of,  or  be- 
fore, notice  of  the  assignment;  but  this  section  does  not 
apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith  and  upon  good  consideration, 
before  maturity. 

Assignment— Account,  7  Cal.  389.  Appeal  bond,  6  Cal.  87.  Contract, 
81  Cal.  241:  44  Cal.  295.  Claim,  on  contract.  13  Cal.  62:  29  Cal.  154;  for 
tort,  22  Cal.  142;  for  Injury  to  realty,  82  Cal.  5n.  CounterKilalm.  7  Cal. 
548.  Debt,  as  consideration  for,  12  Cal.  92;  18  Cal.  82,  127:  21  Cal.  189. 
Generally.  6  Cal.  325;  19  Cal.  646;  20  Cal.  609.  Judgment.  6  Cal.  87,-12 
Cal.  181^7;  22  Cal.  430;  23  Cal.  255, 596;  25  Cal.  5-19:  33  Cal.  525.  I<ease, 
Civil  Code,  sees.  822,  823.  Pleading,  4  Cal.  229;  49  Cal.  847.  Splitting 
demands,  7  Gal.  260;  8  Cal.  536. 


^9  PABTIES  TO  CIVIL  AOTIONS.  §§  369-72 


Tliiii^  laa.  action— defined,  CIyU  Code,  sec.  96S.  And  see  Chosxs  nr 
kCTioir,  sec.  SOTn. 
Set-off— 17  Cal.  290, 515;  31  Gta.  79. 

K'otice  of  assignxnent-Ae  Cal.  270;  20  CaL  616;  Jones  v.  Cbalfint, 
Marcl^  ISth,  1880.  ^ 

note»-8  CaL  260;  14  CaL  94, 450. 


§  369.  An  executor  or  administrator,  or  trustee  of  an 
esipress  -trust,  or  a  person  expressly  authorized  bv  statute, 
may  sue  without  joining  with  him  the  persons  tor  whose 
l>eiiefit  the  action  is  prosecuted.  A  person  with  whom,  or 
iuL  li^liose  name,  a  contract  is  made  tor  the  benefit  of  an- 
otlier,  is  a  trustee  of  an  express  trust,  within  the  meaning 
of  tbis  section.  • 

Sxecxitors  and  administraton— sees.  1452,  1581-3, 1569;  14  Cal.  117; 
1^  CaU  2Se;  16  Cal.  579;  18  Cal.  U;  23Cfa.  16. 

Xrastee— 1  Cal.  76,94;  4  Cal.  197;  18  Cal.  11;  25  Cal.  29;  26  CaL  25;  12 
Gal.  Ill 4  34  CaL  136. 

§  370.  Wlien  a  married  woman  is  a  party,  her  husband 
nmst  be  joined  with  her,  except : 

1.  'When  the  action  concerns  her  separate  property,  or 
lieT  right  or  claim  to  the  homestead  property,  she  may  sue 
alone: 

2.  When  the  action  is  between  herself  and  her  husband, 
sfae  may  sue  or  be  sued  alone; 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  desertion  of  her,  or  by  agreement 
in  writing  entered  into  between  tliem,  she  may  sue  or  be 
sued  alone.    [In  effect  July  1st,  1H74.] 

Separate  property-~15  CaL  308;  19  CaL  128;  31  Cal.  333;  32  CaL  90;  36 

GaL4«7. 

Sole  traders— sec.  1811  ei  seg. 

Homestead-^  CaL  504;  6  CaL  71;  8  Cal.  66, 74, 347;  9  Cal.  96;  10  CaL 
296;  14  Cal.  506. 

Between  herself  and  huaband«-3  CaL  321. 

laving  separate— Abandonment,  49  Cal.  34, 308. 

Foreclosure— 53  Cal.  456. 

Scope  of  section--generaUy,  3  CaL  83, 312;  9  Cal.  321;  15  Cal.  311;  17 
CaL  678:  18  Cfd.  336, 526;  22  Cal.  457;  35  CaL  214;  38  CaL  230;  42  Cal.  406; 
50  CaL  126;  63  Cta.  456. 

J  371.  If  a  husband  and  wife  be  sued  together  the 
e  may  defend  for  her  own  right,  and  if  the  husband 
neglect  to  defend,  she  may  defend  for  his  right  also. 
Wife  defending— 5  Cal.  387 ;  9  Cal.  315. 

§  372.  When  an  infant,  or  an  insane  or  incompetent 
person  is  a  party,  he  must  appear  either  bv  his  general 
guardian  or  by  a  guardian  od  litem  appointed  by  the  court 
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in  which  the  action  is  pending  in  each  case.  A  guardian 
ad  litem  may  be  appointed  in  any  case,  when  it  is  deemed 
by  the  court  in  which  the  action  or^roceeding  is  prose- 
cuted, or  by  a  judge  thereof,  expedient  to  represent  the 
infant,  insane  or  incompetent  person  in  the  action  or 

Sroceeding,  notwithstanding  he  piay  have  a  general  guar- 
ian  and  may  have  appeared  by  him.    [In  effect  April 
15th,  1880.] 
Iiifant-19  Cal.  210, 629;  31  Gal.  274;  32  CaL  111. 
Minor— rights  and  liabilities  of.  Civil  Code,  sees.  41, 42. 

Gnardian  of  minor— sees.  1747-1759;  9  Cal.  638;  16  Cal.  004;  20  CaL  676; 
43  Cal.  484;  and  geaeially,  see  32  CaL  116,  and  sees.  373, 375, 876, 793, 796. 

Insane  or  incompetent  person— Civil  Code,  sees.  36,38-41;  guardian 
of,  sees.  1763-1766. 

§  373.  When  a  guardian  ad  litem  is  appointed  by  the 
court,  he  must  be  appointed  as  follows: 

1.  When  the  infant  is  plaintiff,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  ^ears,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant;  '  • 

2.  When  the  infant  is  defendant,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and 
apply  within  ten  days  after  the  service  of  the  summons, 
or  if  under  that  age,  or  if  he  neglect  so  to  apply,  then 
upon  the  application  of  a  relative  or  friend  of  the  infant, 
or  of  any  other  party  to  the  action; 

3.  When  an  insane  or  incompetent  person  is  party  to  an 
action  or  proceeding,  upon  the  application  of  a  relative  or 
friend  of  such  insane  or  incompetent  person,  or  of  any- 
other  party  to  the  action  or  proceeding.  [In  effect  April 
16th,  1880.J 

G-nardian  of  minor— see  note  to  last  section. 
G-nardian  of  insane  or  incompetent  person— sec  87Jn. 

§  374.  An  unmarried  female  may  prosecute,  ais  plaint- 
iff, in  an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages,  pecuniary  or  exemplary,  as  are  as- 
sessed in  her  favor. 

Exemplary  damages— see  Civil  Code,  sec.  3294. 

§  375.  A  father,  or  in  case  of  his  death  or  desertion  of 
his  family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  and  the  guardian  for  the  seduc- 
tion of  the  ward,  though  the  daughter  or  ward  be  not  liv- 
ing with  or  in  the  service  of  the  plaintiff  at  the  time  of 
the  seduction  or  afterward,  and  there  be  no  loss  of  seirvioe. 

Guardian  ad  litem— sec.  372;  appointmeut  of,  sec.  373. 

Onardian  and  ward— sec.  376fi. 
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S  376.  Afather,oriiicaseof  his  death  or  desertion  of  his 
family 9  the  mother,  mav  maintain  an  action  for  the  Injary 
or  deskih  of  a  minor  child,  and  a  guardian  for  the  injurv  or 
death  of  his  ward,  wITen  such  injury  or  death  is  caused  by 
tlie  -wrongful  act  or  nefj^lect  of  another.  8uch  action  may 
"be  ixMiintained  against  the  person  causing  the  injury  or 
deatli,  or  if  such  person  be  employed  by  another  person 
"wbo  is  responsible  for  his  conduct^  also  against  suon  other 
porson.    [In  effect  July  1st,  lS7i.] 

Death— 2S  Cal.  434;  and  see  sec.  877n. 

Gtoaidian  and  ward— sees.  1768-1776,  aod  Clrll  Code,  sees.  396-257. 

S  377.  When  the  death  of  a  person,  not  being  a  minor, 
la  caused  by  the  wrongful  act  or  neglect  of  another,  his 
lieirs  or  personal  representatives  may  maintain  an  action 
for  damages  against  the  person  causing  the  death,  or  if 
aacli  person  be  employed  by  another  person  who  is  re- 
sponsible for  his  conduct,  then  also  against  such  other 
person.  In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  au  the  cir- 
cni]Q8tances  of  the  case  may  be  just.  [In  effect  July  1st, 
1874.] 

Maintaining  action— before  Codes;  who  could  sae,  25  Cal.  485. 

Damagea   extent  of,  84  Cal.  153;  44  CaL  46;  45  Cal.  324;  49  CaL  323. 

§  378.  All  persons  having  an  interest  in  the  subject  of 
the  action  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  when  otherwise  provided  in 
this  title. 

Joinder  of  plaintifb-see  5  Cal.  149;  8  CaL  77, 514;  10  Cal.  802;  24  CaL 
172:  25  CaL  342;  26  Cal.  837;  81CaL420;  83  CaL  497;  87  CaL  84, 188. 
Ootenanta— sec.  SSL 
Special  partnera— Civil  Code,  see.  2482. 
Otbarpartiea— bringing  In,  sec.  889.   , 
Mmoinder  and  non-joinder,  ganexallf— sec.  430a. 

§  379.  AuY  person  may  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  question  involved  therein. 
And  in  an  action  to  determine  the  title  or  right  of  posses- 
sion to  real  propert^r  which,  at  the  time  of  the  commence- 
ment of  the  action,  is  in  the  possession  of  a  tenant,  the 
landlord  may  be  joined  as  a  party  defendant. 

Second  sentence  of  section— added  by  Code. 

All  interested  or  necessary  parties— made  defendants,  sec.  882f};  1 

CaL  478:  12  CaL  103:  14Cfa.279;  17  CaL  262, 467;  22  CaL  200;  38  CaL  514; 
89  CaL  ^79;  45  Cal. '^-' 


§§  380-1  PABTIES  TO  CIVIL  ACTIONS. 

Bqvitf  osMis-orlglnal  section,  limited  to,  9  Oil.  268;  bat  see  37 
980. 


Ejectment— l)ef ore  Codei  4  CaL  70;  6  Cal.  38;  0  CaL  270;  11  CaL 
CaL  aOO;  28  CaL  635;  33  CaL  488;  under  Code,  63  CaL  306. 

Joining  landlord-ClTil  Code,  aoc.  19»;  19  Oat  632;  32  CaL  48B;  ST  J 
CaL  398;  50  Cal.  200. 

Foreclosure— sec.  726. 

Oorporation  stookholden-Coiist  CaL  art  12,  tecs.  3, 4;  CIyII  Code, 
sec.  322. 

TrtMM^l  CaL  92;  80  CaL  405, 556. 

Salts  against  the  State— Const.  CaL  art  SO,  sec  8.  8ee,a]a<H<  di, 
268;  7  Cal.  65. 

Ooonties-as  parties,  see  sec.  967». 

Bzeontors— not  qualifying,  sec.  1587. 

Defect  of  parties,  etc.— sec.  430f>. 

Sendee  on  portion  of  defendants— sec.  414  and  note. 

Associates— suing  by  common  name,  sec.  388. 

§  380.  In  an  action  brought  by  a  person  out  of  i>os8e8- 
sion  of  real  property,  to  determine  an  adverse  claim  of  an 
interest  or  estate  therein,  the  person  making  Bach  advene 
claim  and  persons  in  possession  may  bo  joined  as  defend- 
antSy  and  it  the  judgment  be  for  theplaititiff,  he  may  have 
a  writ  for  the  possession  of  the  premises,  as  against  the 
defendants  in  tlie  action,  against  whom  the  judgment  has 
passed.    [In  effect  July  1st,  1874.] 

Writ  of  possession— sec.  682n. 

Additional  parties— sec.  889. 

Objections  as  to  joinder— sec.  430»,  andsnbd.  4. 

§  381.  Any  two  or  more  persons  claiminjg  any  estate  or 
interest  in  lands  under  a  common  source  oftitle,  whether 
holding  as  tenants  in  common,  joint  tenants,  coparceners, 
or  in  severalty,  may  unite  in  an  action  against  any  person 
claiming  an  adverse  estate  or  interest  therein,  for  the  par- 
pose  of  determining  such  adverse  claim,  or  of  establish- 
ing such  common  source  of  title,  or  of  declaring  the  same 
to  DO  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 
[In  effect  July  1st,  1874.] 

Cotenants,  as  several  parties— sec.  884. 

Joint  tenants— before  this  enactment,  7  Cal.  847. 

Tenants  in  common— before  this  enactment.  5  CaL  140,  801:  8  CaL 
187;  12  CaL  420:  16  Cal.  461 :  17  CaL  287;  under  this  section,  lA  CaL 371; 
20  Cal.  150;  21  Cat.  588;  80  Cal.  484. 

Szeontors,  etc.— joinder  of,  see  sees.  1452, 1581  ei  «eg;{  20  OaL  830}  II 
CaL  202;  45  CaL  831. 
Replevin— by  tenant  in  conmion,  see  replevin,  sec.  42Ss. 
Connected  interest— 24  CaL  177. 
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§  382.  Of  the  parties  to  the  action,  those  who  are  united 
in  interest  must  be  joined  as  plaintiffs  or  defendants  ;  but 
if  tlie  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  being  stated  in  the  complaint ;  and 
^wben  the  question  is  one  of  a  common  or  general  interest, 
of  many  persons,  or  when  the  parties  are  numerous,  and 
it  is  impracticable  to  bring  them  all  before  the  oourt,  one 
or  more  may  sue  or  defend  for  the  benefit  of  alL 

Generally— see  16  CaL  145;  27  Cal.  fiO;  44  Cfd.  S92. 

All  parties  interestedHoinlng,  26  CaL  860;  81  GaL  427;  SI  OaL  466; 
S3  CaL  38. 

Befosal  to  join  as  plaintiff-6  Cal.  506;  18  Cal.  822. 

Ckraunon  or  general  interest— 1  Cal.  55;  7  Cal.  890;  21  (M,  682. 

PartiQSy  nnmerons— joinder  impracticable,  1  Cal.  68;  14  CaL  840. 

Joinder— errors  as  to,  sec.  430». 

§  383.  Persons  severally  liable  upon  the  same  obliga* 
'^on  or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included 
in  the  same  action,  at  the  option  of  the  plaintiff. 

See  sees.  414, 578, 579;  6  Cal.  176;  25  Cal.  520;  29  CaL  429;  48  CaL  234. 

§  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may 
jointly  or  severally  commence  or  defend  any  civil  action 
or  proceeding  for  the  enforcement  or  protection  of  the 
fights  of  such  party. 

Oo-claimants— uniting  as  plaintilb,  sec.  381. 

MJTiJTis  claim— error  as  to  Joinder  of  tenants  in  conunon,  52  Cal.  263. 

§  385.  An  action  or  proceeding  does  not  abate  by  the 
death  or  any  disability  of  a  party,  or  by  the  transfer  of 
any  interest  therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in 
the  action  or  proceeding.    [In  effect  July  1st,  1874.] 

Oonstmction  of  section— 51  CaL  153. 

Bnbatitntion— of  representatives  or  successors,  5  Cal.  281 ;  20  Cal.  68; 
19  CaL  8Se;  31  Cal.  333:  33  Cal.  493;  49  CaL  347:  53  Cal.  3;  £z  parte  Tin- 
kiim»  Feb.  24th,  1880;  Jordan  v.  Hubert,  Marcli  4tb,  1880. 

Deatb-ieaggestion  of,  13  Cal.  591 ;  21  CaL  445 ;  Judson  «.  Love,  85  CaL 
468;  40  CaL  96;  44  CaL  284;  45  CaL  837. 

Cods  Crv.  Pace.— 19. 
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Appeal— effect  of  death  or  disability  on,  sec  BSn,  aad  sec.  129;  fin- 
preme  Ct.  rule  14. 

Attachment— death  dissolves,  29  CaL  367;  47  Csd.  622;  50  CaL  969 

Transfer  of  interest— sec.  740;  29  Cal.  446;  30  CaL  467;  34  CaO.  90:  SI 
Cai.  388 ;  46  Cal.  575 ;  49  CaL  203,  847 ;  54  Cal.  886. 

Suryival-— of  cause  of  action:  Ejectment,  50  Cal.  IS5. 

§  386.  A  defendant  against  whom  an  action  is  pending 
*upon  a  contract,  or  for  spepiiio  peraonal  property,  may,  at 
any  time  before  answer,  upon  affidavit  that  a  person  not  a 
piarty  to  the  action  makes  against  him,  and  without  any 
collusion  with  him,  a  demand  upon  such  contract,  or  for 
such  property,  upon  notice  to  such  person  and  the  ad- 
verse party,  apply  to  the  court  for  an  order  to  substitute 
such  person  in  bis  place,  and  discharge  him  from  liabUi^ 
to  either  party,  on  his  depositing  in  court  the  amount 
claimed  on  the  contract,  or  delivering  the  property »  or  its 
value,  to  such  person  as  the  court  may  direct;  and  the 
court  may,  in  its  discretion,  make  the  order.  And  when- 
ever conflicting  claims  are  or  may  be  made  upon  a  person 
for  or  relating  to  personal  property,  or  the  performance  of 
an  obligation,  or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claimants  to  com- 
pel tnem  to  interplead  and  litigate  their  several  claims 
among  themselves.  The  order  of  substitution  may  be 
made,  aud  the  action  of  interpleader  may  be  maintained, 
and  the  applicant  or  plaintiff  be  discharged  from  liability 
to  all  or  any  of  the  conflicting  claimants,  although  their 
titles  or  claims  have  not  a  common  origin,  or  are  not 
identical,  but  are  adverse  to  and  independent  of  one  an- 
other.   [In  effect  March  3rd,  1881.] 

Interpleader— 8  CaL  592. 

§  387.  Any  person  may,  before  the  trial,  intervene  in 
an  action  or  proceeding,  who  has  an  interest  in  the  matter 
in  litigation,  in  the  success  of  either  of  the  parties,  or  an 
interest  against  both.  An  intervention  takes  place  when 
a  third  person  is  permitted  to  become  a  party  to  an  action 
or  proceeding  between  other  persons,  either  by  joining 
the  plaintiff  in  claiming  what  is  sought  by  the  complaint, 
or  by  uniting  with  the  defendant  in  resisting  the  claims 
of  the  plaintiff,  or  by  demanding  anything  adversely  to 
both  the  plaintiff  and  the  defendant,  and  is  made  by  com- 
plaint, setting  forth  the  grounds  upon  which  the  interven- 
tion rests,  filed  by  leave  of  the  court  and  served  upon  tbe 
parties  to  the  action  or  proceeding  who  have  not  appeared, 
and  upon  the  attorneys  of  the  parties  who  have  appeared, 
who  may  answer  or  demur  to  it  as  if  it  were  an  original 
complaint.    [In  effect  July  1st,  1874.] 


PARTIES  TO  CIVIL  ACTIONS. 


XxiMnreiition->5  Cal.  281,  604;  6  Cal.  268, 976;  7  Cal.  85;  8  Cftl.  670:  10 
Oa.1.  227, 296:  13  CaL  63;  14  Cal.  165;  18  Cal.  378;  21  Cal.  280,  441:  23  Cal. 
143.  893;  29  CaL  190, 673;  37  Cal.  532;  38  Cal.  608;  43  CaL  Itfl;  44  CAL  161; 
47  CaL  eoe;  51  CaL  559, 629;  52  Cal.  509;  53  CaL  8, 742. 

Ziminent  domain— intervention  in,  sec.  1246. 

Oomplaint— generally,  see  see.  426,  and  notes. 

Demurrer  >  sec.  430. 

.Answer— sec;.  487. 

§  388.  When  two  or  more  persons,  associated  in  any 
l>Ti8inesSy  transact  such  business  under  a  common  name, 
^virhether  it  comprise  the  names  of  such  persons  or  not, 
-tlie  associates  may  be  sued  by  such  common  name,  the 
sununons  in  such  cases  being  served  on  one  or  more  of  the 
associates;  and  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates,  in  the  same  manner  as 
if  all  had  been  named  defendants,  and  had  been  sued  upon 
tiheir  joint  liability. 

Business  associates— common  name,  sec.  414;  8  CaL  247;  6  CAL  246; 
10  Cal.  445;  22  Cal.  356;  30  Cal.  204;  39  Cal.  93.  See  also,  Martin  v.  Bls- 
Ing,  2  Pac.  Coast  Law  J.  56. 

Mining  company— Welsh  v.  Eirkpatrick,  30  CaL  202. 

§  389.  The  court  mav  determine  any  controversy  be- 
trveen  parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights;  but 
when  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court 
must  then  order  them  to  be  brdught  in.  And  wheu,  in  an 
'action  for  the  recovery  of  real  or  personal  property,  a  per- 
son not  a  party  to  the  action,  but  liavingan  interest  in  the 
subject  thereof,  makes  application  to  the  court  to  be  made 
a  party,  it  may  order  him  to  be  brought  in,  by  the  proper 
amendment. 

Fresh  parties— bringing  In,  6  Cal.  114, 281 ;  9  Cal.  96,  697;  12  Cal.  213; 
22Cia.200;  27  Cal.  829;  30 CaL 490;  38  Cal.  514;  44  Col.  392;  Sherman  v, 
McCarthy,  March  3rd,  1880. 

Allparties  interested— shonld  he  brought  in,  53  Cal.  38.  Also,  see 
8ec.8SS». 

Joining  landlord— sec  879. 

Taxty,  adding  and  amending  name  of— sec.  478;  1  Col.  192;  8  CaL 
,235;  7  CaL  587;  9  CaL  56;.  49  Cal.  270. 
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TITLE  rV. 

Of  the  Place  of  Trial  of  CMl  Actions. 

S  392.  Certain  actions  to  be  tried  where  the  subject  or  some  ptatUbsn- 
of  Is  situated. 
893.  Other  actions,  where  the  cause  or  some  part  thereof  arose. 

394.  Place  of  trial  of  actions  a^lnst  counties. 

395.  Other  actions  according  to  the  residence  of  the  parties. 

896.  Action  may  be  tried  in  any  county,  unless  the  defendaat  do* 
mand  a  trial  In  the  proper  county. 

897.  Place  of  trial  may  be  changed  In  certain  cases. 

898.  When  judge  is  disqualified,  cause  to  be  transferred. 
399.  Papers  to  be  transmitted.   Costs,  etc.   Jurisdiction,  etc. 

§  392.  Actions  for  the  following  causes  must  be  tried 
in  the  county  in  which  the  subject  of  the  action,  or  some 
part  thereof  is  situated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial,  as  provided  in  this  Code: 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

2.  For  the  partition  of  real  property; 

3.  For  the  foreclosure  of  all  liens  and  mortga.ges  on 
real  property.  Where  the  real  property  is  situated  partly 
in  one  county  and  partly  in  another,  the  plaintiff  may 
select  either  of  the  counties,  and  the  county  so  selected 
is  the  proper  county  for  the  trial  of  such  action^  [In 
effect  March  2nd,  1876.]  *      • 

Oommencement—of  actions  as  to  real  estate,  see  sec.  78. 

Local  action— in  general,  5  CaL  461;  9  Cal.  642;  13  CaL  821;  ISCal' 
220;  16  Cal.  432;  51  Cal.  666. 

Two  connties— O'Nell  v.  CNell,  Feb.  20th,  1880. 

Riot— Injuries  by,  see  Political  Code,  sec.  4453. 

Partition— generally,  sec.  753  et  teq. 

Foreclosure— sec.  726. 

VENUE  GENERALLY. 
Action— as  to  real  estate,  where  commenced,  sec.  392n. 
Bias— of  Judge,  sec.  397n,  and  subd.  4. 

Ohange  of— affidavit  for,  demand  for,  motion  for,  396r;  gronndsoCi 
sec.  397  and  notes;  generally,  see  same. 
Oonvenience— of  witnesses,  sec.  3d7n,  and  subd.  3. 
Oonnties— actions  against  or  between,  sec.  394. 
Impartial  trial— no,  sec.  397n,  and  subd.  2. 
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Ziooai  aotioiui— sec.  392»,  sec.  303. 
Oflteer— action  acatnst,  sec.  303,  subd  3. 
Penalty-— or  forfeiture,  statatorjr,  sec.  393,  sulxl,  1. 
Beal  property— Actions  concerning,  sec.  882. 
Remidence— of  defendants,  sec.  395. 
Transfer— of  case,  sees.  39M00. 
Transitory  actions— sec.  395. 
Two  coiintiea--sec.  392n;  sec.  393,  sabd.  1. 
"Wrong  county— sec.  396;  397,  subd  1. 

§  393.  Actions  for  the  following  causes  must  he  tried 
in  the  county  where  the  cause,  or  some  part  thereof,  arose, 
subject  to  the  like  power  of  the  court-to  change  the  place 
of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  Imposed 
by  statute;  except  that,  when  it  is  imposed  for  an  offense 
committed  on  a  lake,  river,  or  other  stream  of  watet,  sit« 
uated  in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river,  or  stream, 
and  opposite  to  the  place  where  the  offense  was  commit- 
ted; 

2.  Against  a  public  officer,  or  person  especially  ap- 
pointed to  execute  his  duties,  for  an  act  done  by  him  m 
virtue  of  his  office,  or  ag$kinst  a  person  who,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
such  officer. 

Act  done  by  pnblio  officer— 9  Cal.  420.  Local  action— sec.  892fi. 

§  394.  An  action  against  a  county,  or  city  and 
county,  may  be  commenced  and  tried  in^such  county,  or 
city  and  county,  unless  such  action  is  brought  by  a  county, 
or  city  and  county,  in  which  case  it  may  be  commenced 
and  tried  in  any  county,  or  city  and  county,  not  a  party 
thereto.    [In  effect  March  3rd,  18S1.] 

§  395.  In  all  other  cases,  the  action  must  be  tried  in 
the  county  in  which  the  defendants,  or  some  of  them,  re- 
side at  the  commencement  of  the  action;  or,  if  none  of 
the  defendants  reside  in  the  State,  or,  if  residing  in  this 
State,  and  the  county  in  which  they  reside  is  unknown  to 
the  plaintiff,  the  same  may  be  tried  in  any  county  which 
the  plaintiff  may  designate  in  his  complaint;  and  if  the 
defendant  is  about  to  depart  from  the  State,  such  action 
may  be  tried  in  any  county  where  either  of  the  parties  re- 
side, or  service  is  had;  subject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial  as  provided  in  this 
Code. 

Ooonty  where  defendants  reside— 15  CaL  418. 

Beii49noe  of  corporation— 22  Cal.  537. 
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§  396.  If  the  county  in  which  the  action  is  commenced 
is  not  the  proper  county  for  the  trial  thereof,  the  action 
may,  notwithstanding,  be  tried  therein,  unless,  the  de- 
fendant, at  the  time  he  appears  and  answers  or' demurs, 
files  an  affidavit  of  merits,  and  demands,  in  writing,  tliak 
the  trial  be  had  in  the  proper  county. 

Motion— time  of  making,  3  Cal.  438;  5  Cal.  117;  9  CaL  643;  28  GaL  246; 
38Cai.560. 

Affldayit  of  merits— Johnson  v.  Hyman,  Jan.  Term,  1875,  not  re- 
ported. 

Demand— does  not  mean  notice  of  motion,  Estrada  v.  Orena,  Bbucb 
23rd.  1880. 

§  397.  The  court  may,  on  motion,  change  the  place  of 
trial  in  the  following  cases : 

1.  When  the  county  designated  in  the  complaint  is  not 
the  proper  county; 

2.  When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein; 

3.  When  the  convenience  of  witnesses,  and  the  ends  of 
justice  would  be  promoted  by  the  change; 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

Ohange  of  venne— generally,  9  CaL  607, 642;  15  CaL  418;  22  CaL  137; 
28  CaL  245;  82  Cal.  208;  37  Cal.  1.90;  46  CaL  246. 
Appeal— from  order  as  to  change  of  venue,  sec.  939,  subd.  8. 
Not  the  proper  connty— 13  CaL  321;  22  CaL  537;  47  Gal:  192. 

Impartial  trial-unlikely,  3  CaL  410;  6  Cal.  555;  23  CaL  378;  46  CaL 
248. 

Oonvenience  of  witnesses— 15  CaL  418;  47  CaL  192t  48  CaL  460;  4$ 
Cal.  454. 

Bias  of  jndge-secs.  1431, 1432;  12  CaL  500;  23  CaL  168, 092;  24  GaL  31, 
75;53CaL25L 

§  398.  If  an  action  or  proceeding  is  commenced  or 
pending  in  a  court,  and  the  judge  or  justice  thereof  is  dis- 
qualified from  acting  as  such,  or  if,  from  any  cause,  the 
court  orders  the  place  of  trial  to  be  changed,  it  must  be 
transferred  for  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing,  or  made  in  open  court  and  en- 
tered in  the  minutes;  or,  if  they  do  not  so  agree,  then  to 
the  nearest  court  where  the  like  objection  or  cause  for 
making  the  order  does  not  exist,  as  follows: 

1.  If  in  a  Superior  C3ourt,  to  another  Buperior  Court. 

2.  If  in  a  Justice's  Court,  to  another  Justice's  Court  in 
the  same  county. 

[In  effect  March  Srd,  1881.] 
Stgperseded  conrts— sec  76o. 
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S  399.  wnen  an  order  is  made  transferring  an  action  or 
proceedinp^  for  trial,  the  clerk  of  the  court,  or  justice  of  the 
peace,  must  transmit  the  pleadings  and  papers  therein  to 
the  cleric  or  justice  of  the  court  to  which  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  filing  the  papers  anew, 
mast  be  paid  by  the  party  at  whose  Instance  the  order 
iBv^as  made.  The  court  to  which  an  action  or  proceeding  Is 
transferred  has  and  exercises  over  the  same  toe  like  juris- 
diction as  if  it  bad  been  originally  commenced  therein. 

S  400.   "When  an  action  or  proceeding  affecting  the 
title  to  or  possession  of  real  estate  has  been  brought  in  or 
transferred  to  any  court  of  a  county  other  than  the  county 
in  i¥hich  the  real  estate,  or  some  portion  of  it,  is  situated, 
the  clerk:  of  such  court  must,  after  final  iudgment  there- 
in, certify  under  his  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate 
aSected  by  the  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  andrecord 
the  judgment  in  the  record  of  the  court,  briefly  designat- 
ing it  as  a  judgment  transferred  from court  (naming 

the  proper  court). 


X 
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TITLB  V. 

Of   the   Manner    of   Commencing  Civil 

Actions. 

§  405.  Actions,  how  commenced. 

S  406.  €ompIamt,  how  indorsed.  When  summons  may  he  issaed,  and 

i407.  Snramons,  how  issued,  directed,  and  wliat  to  contain. 
408.  Alias  summons. 
400.  Notice  of  the  pendency  of  an  action  affecting  the  title  to  real 
property. 

i410.  Summons,  how  served  and  returned. 
411.  Smnmons,  how  served. 
412.  Publication  when  defendant  is  absent  from  the  State,  cosi- 
cealed,  or  a  foreign  corporation  having  no  agent,  etc. 
I  413.  Hanner  of  publication  anu  appointment  of  attorney. 
I  414.  Proceedings  where  there  are  several  defendants,  and  part  <Hi]y 
are  served. 

415.  Proof  of  service,  how  made. 

416.  When  Jurisdiction  of  action  acquired. 

§  405.    GiTil  actions  in  the  courts  of  this  State  are 

commenced  by  filing  a  complaint.     [In  effect  July  1st, 

1874. 

Oommencement— generally,  4  Gal.  280;  10  Gal.  374;  21  Gal.  351;  29GaL 
238;  34  Gal.  165.  Demand  before,  pleading,  sec.  426».  Pendency  of  ac- 
tion from.  sec.  1049. 

Issuance  of  snmmons-^embraced  before  Amdt.  1874, 18  CaL  639;  19 
CaL  577.   Compare  as  to  Liiutations,  sec.  350  and  note. 

§  406.  The  clerk  must  indorse  on  the  complaint  the 
day,  month,  and  year  that  it  is  filed;  and  at  any  time 
within  one  year  thereafter,  the  plaintiff  may  have  a  sum- 
mons issued;  and  if  the  action  oe  brought  against  two  or 
more  defendants,  who  reside  in  different  counties,  may 
have  a  summons  issued  for  each  of  such  counties  at  the 
same  time.  But  at  any  time  within  the  year  after  the 
complaint  is  tiled,  the  defendant  may,  in  writing,  or  by 
appearing  and  answering  or  demurring,  waive  the  issuing 
of  summons;  or,  if  the  action  be  brought  upon  a  joint 
contract  of  two  or  more  defendants,  and  one  of  them  has 
appeared  within  the  year,  the  other  or  others  may  be 
served  or  appear  after  the  year,  at  any  time  bef or^  trial. 
[In  effect  July  1st,  1874.] 

One  year— mandatory,  53  Gal.  245;  no  definite  period  before  Amdt 
1860, 35  Gal.  300. 
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I>«lay— «s  to  issoance  of  summons,  Sft  CaL  296;  as  to  senrloo  of 

xnons,  see  sec.  41Q».   Want  of  prosecution,  generally,  sec.  Win. 

Siuzunon*— Issuance  of,  generaJIy,  M  Cal.  166: 16  Cal.  686.  Waiver  of 
Issaance,  4  CaL  281.  See  Aoxiaaiov,  sec  415;  Appbajlajtob,  sec 
1014;  CoirssirT,  sec.  283n. 

Olerk'a  indorsement— as  to  ministerial  ofllcors  generally,  see  sec 


Xjil>el  and  slander  salts— Security  for  beginning,  see  Stttti.  1671-72; 
p.  533. 

.A.ppearanoe-«ecs.  476, 1014. 

A  Haw  Bununons— sec.  408. 

Biesldence  of  defendants— in  different  conntlest  see  sec  78  as  to 


Xoint  contract— see  sec.  414. 

SUMMONS  OENBBAZiLY. 

.Alias— sec.  408. 

JLniandment  of— sec  473ft. 

Oontmenoement  of  action— not  element  of,  sec  40ta* 

Oontents  of— eee.  407n. 

Defendants— see  Seysbal  DsnsvDAirTS. 

Delay— sec.  410n. 

lasnance  of— sees.  409a,  406  and  note. 

Jnxiadiction— by  senrice,  sec.  416  and  note. 

Ziibel  and  slander— security  for  suit,  see.  406*. 

X^  pendens— eec.  409. 

Person— authorized  to  serre,  sec.  410  and  note. 

FabUoation— service  by,  sees.  412, 413,  and  notec 

l^oof  of  service— sees.  410, 415,  and  notes. 

Service  of— proof,  tupra;  by  publication,  tupras  mode  of,  sec  411 
and  notes;  also  sec.  410,  Copy  Complaiht,  note;  by  wbom  made,  see 
PSRSOH,  tupra;  setting  aside,  416o. 

Several  defendants— part  served,  sec.  414  and  note;  extra  time  for 
aerrioe,  sec.  406. 

407.  The  summons  must  bo  directed  to  the  defendant, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the 
court,  and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
"Wblch  it  is  brought,  and  the  county  in  which  the  com- 
plaint is  filed; 

2.  A  statement  of  the  nature  of  the  action  in  general 
terms; 

S.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  toe  county  in  which  the  action  is  brought;  within 
thirty  days,  if  served  elsewhere; 

4.  In  an  action  arising  on  contract,  for  the  recovery  of 
-money  or  damages  only,  a  notice  that  unless  the  defend- 
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ant  so  appears  and  answers,  the  plaintiff  will  talize  jads'l 
xnent  for  the  sum  demanded  in  the  complaint  (stating  i$; ' 

5.  In  other  actions,  a  notice  that  unless  defendant  ao] 
appears  and  answers,  the  plaintiff  will  apply  to  the  comt 
for  the  relief  demanded  in  the  complaint.  Tlie  name  of 
the  plaintiff's  attorney  must  be  indorsed  on  the  sununons. 
[In  effect  March  26th,  1880.] 

Frooeas— generally,  see  sec.  78». 

Stfle  of  prooeas^Const.  CaL  art.  6,  see.  20;  PoUtleal  Code,  see  SI 

Title  of  coiirt-^  Cal.  192. 

Oontents  of  summons— SUBB.  1 ,  Parties,  44  Cal.  630.  SxTsn.  2.  CbsP' 
acter  of  action.  28  Cal;  151;  41  Cal.  314;  52  Cal.  578.  Subd.  3,  Time  to 
appear,  1  Cal.  416 ;  5  Cal.  62, 466 ;  and  particularly  see  44  Cal.  SSdu  Subp. 
4,  Notice  for  money  default,  2  Cal.  241.  Subd.  5,  Notice  of  application 
for  relief  demanded,  8  Cal.  619;  53  Cal.  258;  generally,  2  Cal.  i§8;  7  CaL 
584;  18  Cal.  420. 

Abbreviations,  eto.— sec.  186. 

Amendments— sec.  473. 

§  408.  If  the  summons  is  returned  without  being 
served  on  any  or  all  of  the  defendants,  or  if  it  has  been 
lost,  the  clerk,  upon  the  demand  of  the  plaintiff »  may 
issue  an  alias  summons,  in  the  same  form  as  the  original. 
[In  effect  February  15th,  1876.] 

Alias  sunmions— not  too  late,  48  Gal.  464;  and  for  delay  as  to  sum- 
mons, generally,  see  sec.  410n;  wben  unnecessary,  40  CaL  672. 

§  409.  In  an  action  affecting  the  title  Dr  the  right  of 

gossession  of  real  property,  the  plaintiff,  at  the  time  of 
ling  the  complaint,  and  the  defendant,  at  the  time  of 
filing  his  answer,  when  affirmative  relief  is  claimed  in 
such  answer,  or  at  any  time  afterward,  may  record  in 
the  office  of  the  recorder  of   the  county  in  which   the 
property  is  situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  and  the  object  of  the 
action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.     From  the  time  of  filing 
such  notice  for  record  only  shall  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby  be  deemed  to 
have  constructive  notice  of  the  pendency  of  the  action, 
and  only  of  its  pendency  against  parties  designated  by 
their  real  names.    [In  effect  July  1st,  1874.] 

Lis  pendens— 13  Cal.  307, 591;  15  Cal.  263;  17  Cal.  149;  Id  CaL  102,  205; 
21  Cal.  107:  23  Cal.  200:  23  Cal.  33, 355, 409:  24  Cal.  427;  27  Cal.  fiO;  28  CaL 
194;  34  Cal.  611;  36  Cal.  890;  43  CaL  253, 643;  51  Cal.  478. 

Alienation— by  person  in  possession,  sec.  747. 
Partition— recording  notice  of  suit,  sec.  755. 

§  410.  The  summons  may  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or  by  any  other 
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person,  oyer  the  age  of  eighteen,  not  a  party  to  the  action. 

.A.  oop7  of  the  complaint  must  be  served  with  the  sum- 

ZDOX18,  unless  two  or  more  defendants  are  residents  of  the 

saxz&o  county,  in  which  case  a  copy  of  the  complaint  need 

only  be  served  upon  one  of  such  defendants.    When  the 

sumznons  is  served  by  the  sheriff,  it  must  be  returned, 

-^nritli  his  certiAcate  of  its  service,  and  of  the  service  of  any 

copy  of  the  complaint,  where  such  copy  is  served,  to  the 

omce  of  the  clerk  from  which  it  issued.    When  it  is  served 

\>y  any  other  person,  it  must  be  returned  to  the  same  place, 

-^ivitli  an  affidavit  of  such  person  of  its  service,  and  of  the 

service  of  a  copy  of  the  complaint,  where  such  copy  is 

senred.    [In  effect  July  1st,  lb74.] 

Service  of  snmmons— manner  of,  sec.  411  and  notes. 
Proof  of  service— aec  419. 

Oopy  of  oomplaint— essential,  ll'CaL  S72;  28  GaL  ISS;  Sft  GaL  279;  41 
Cal.  314.  Certified,  f  oimerly  bad  to  be,  SI  GaL  61A.  Single,  wben  snf- 
flcientt  63  Cal.  737. 

y^Huf  may  serve— eberifl  's  deputy,  not  as  such,  i  CaL  449.  Any  out- 
side person,  31  Cal.  240.  Wbo  could  serve  formerly,  84  CaL  391.  In 
Justices'  Courts,  sec.  849. 

Sbexiff'a  return— sec.  415,  subd.  1,  note. 

Affidavit— sec.  415fi. 

Setting  aside  service— sec.  414fi. 

Service  after  return— 40  Cal.  S72. 

Delay— In  serving  summons.  29  Cat.  238;  36  CaL  085;  89  GaL  450;  4ft 
GaL  49;  47  Cal.  614;  48  Cal.  464;  in  Issuing  summons,  sec.  406»;  in  pros- 
ecntton,  generally,  sea  594j». 

§  411.  The  summons  must  be  served  by  delivering  a 
copy  thereof,  as  follows: 

1.  If  the  suit  is  against  a  corporation  formed  under  the 
lawB  of  this  State,  to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  thereof; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non« 
xesident  joint  stock  company  or  association,  doing  busi- 
ness and  havinff  a  managing  or  business  agent,  cashier,  or 
secretary  within  this  State,  to  such  agent,  cashier,  or 
secretary;  • 

3.  If  against  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  State,  to  such  mmor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or,  if  there  be 
none  within  this  State,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed; 

4.  If  against  a  person  residing  within  this  State,  who 
has  been  judicially  declared  to  oe  of  unsound  mind,  or 
incapable  of  conducting  his  own  affairs,  and  for  whom  a 
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ffoardian  has  been  appointed,  to  such  person  and  also  to\ 
hisgaardian; 

5.  If  af^inst  a  county,  city  or  town,  to  the  president  o(l 
the  board  of  supervisors,  president  of  the  cooncil,  m] 
trustees,  or  otiier  head  of  the   legislative  department 
thereof; 

6.  In  all  other  cases,  to  the  defendant  personally.     [Is 

effect  July  1st,  1874.] 

Mode  of  ser^ioe— statute  the  guide,  11  CaL  S73;  43  CaL  385;  on  sho^ 
iff.PoUtical  Code,  sees.  419CM192;  by  telegraph,  sec  1017;  geaeaiij,* 
Cal.616;42Cal.484.  i    *        ^    *' 

SUBDnrisioirs  l,  2.  Oorporations^  CaL  185;  10  CaL  342, 444;  41  Gd. 
616.  Association— bosiness,  sec.  388  and  notes. 

SmiDivisiOK  3.  Minor— father  suing,  before  Code,  61  QaL  815; 
guardian  of,  sec.  372. 

SmiDivisioir  4.  Insane  or  incompetent  person— fi^nardlaa  of, 
sec.  372;  where  no  guardian,  63  Cal.737. 

BuBDivisioir  s.  Oounties  as  parties— see  Bxal  Pasty  jx  IS> 
TBB]B8T,sec.367n. 

SmiDTVisioir  6.  Personal  service— mode  of,  16  Cal.  386;  on  attotw 
ney-in-f act,  45  CaL  455. 

§  412.  Where  the  person  on  whom  the  service  is  to  be 
made  resides  out  of  the  State,  or  has  departed  from  the 
State,  or  cannot,  after  due  diligence,  be  found  within  the 
State,  or  conceals  himself  to  avoid  the  service  of  sum- 
mons, or  is  a  foreign  corporation,  having  no  managing  or 
business  agent,  cashier,  or  secretary  within  the  State,  and 
the  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court  or  a  ]udge  thereof,  and  it  also  appears  by  such  affi- 
davit, or  by  the  verified  complaint  on  nle,  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make 
an  order  that  the  service  be  made  by  the  publication  of 
the  summons.    [In  effect  March  26th,  1880.] 

Section  generall7-4  CaL  804;  6  CaL  201;  8  Cal.  449;  12  CaL  668;  SI 
Cal.  641;  47  CaL  144. 

SERVIOE  BT  PtJBLIOATION. 

Affidavit-for,  12  dal.  285;  23  Cal.  85;  26  CaL  149;  30  CaL  611;  SI  CsL 
342;  47  CaL  144;  50  Cal.  498. 

Order— for,  sec.  413;  cannot  direct  issuance  of  summons,  20  CaL  81. 
Supplemental  complaint— 27  CaL  300. 
Fictitious  person— against,  45  CaL  689. 
Justice's  Court— expressly  applied  to,  sec.  849. 
Jurisdiction— see  sec.  33n. 

Non-resident— against,  personal  judgment  on,  53  Cal.  685. 
OonstitutlonaUty-O  Cal.  HI;  39  Gal.  439;  44  CaL  859.   But  see3el- 
dier  V.  Chambers.  53  Cal.  635. 


145  MAKSSR  OF  COMMENCIKO.  §§  413-15 

Direct  attack— strict  construction  on,  13  Gal.  100;  47  Cal.  145. 

OoUateral  attack— favorable  construction  as  to  Superior  Courts,  38 
CaL  830;  Habn  v.  KeUy,  34  Cal.  391 ;  37  Cal.  458;  44  Cal.  359;  49  Cal.  374. 
and  see  Inteitdu^ntb,  sec.  S3n.  Strict  construction,  27  CaL  300;  31 
CaL  342;  50  Gal.  S03;  Belcher  o.  Chambers,  53  Cal.  635,  overruling  Hahn 
v.Ke]]7,«ttpra. 

§  413.  The  order  must  direct  the  publication  to  be 
made  in  a  newspaper,  to  be  designated,  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  for  such  length 
of  time  as  may  oe  deemed  reasonable,  at  least  once  a 
week;  but  publication  against  a  defendant  residing  out  of 
the  State,  or  absent  therefrom,  must  not  be  less  than  two ' 
months.  In  case  of  publication,  where  the  residence  of  a 
non-resident  or  absent  defendant  is  known,  the  court  or 
jndze  must  direct  a  copy  of  the  summons  and  complaint 
to  oe  forthwith  deposited  in  the  post-office,  directed  to 
the  person  to  be  served,  at  his  place  of  residence.  /  When 
publication  is  ordered,  personal  service  of  a  copy  of  the 
summons  aAd  complaint  out  of  the  State  is  equivalent  to 
publication  and  deposit  in  the  post-office,  and  in  either 
ease  the  service  of  the  summons  is  complete  at  the  expira- 
tion of  the  time  prescribed  by  the  order  for  publication, 
[hi  effect  July  1st,  1874.] 

Section  generally-d  CaL  465;  9  Cal.  107, 616;  26  Cal.  149;  45  CaL  30; 
applicable  to  Justice's  Court,  sec.  849.  . 

Designated  newspaper— 23  Cal.  85. 

Period  of  pnbUcation-12  Cal.  100;  31  Cal.  173;  32Csa.  347. 

PuhUcation  on  Sundays-^  Cal.  347. 

Ttooi  of  publication— sec.  415,  subd.  9n. 

Completion  of  pnblioation-time  to  answer  after,  5  Cal.  465;  Judg- 
ment  by  deftolt,  sec.  585,  subd.  3. 

§  414.  When  the  action  is  against  two  or  more  defend- 
ants, jointly  or  severally  liable  on  a  contract,  and  the 
smnmons  is  served  on  one  or  more  but  not  on  all  of  them, 
the  plaintiff  may  proceed  against  the  defendants  served  in 
the  same  manner  as  if  they  were  the  only  defendants. 

Section  generally— see  sees.  579,  989;  aJso,  secs^  383, 388,  and  3  Cal. 
4^, 6 Cal.  176, 607;  7Cal.443;  12  Cal. 351:  13  CaL  558;  17  CaL 564;  18 CaL 
399,403;  29 Cal.  429;  30  Cal.  534;  35  Cal.  602;  39  Cal.  93. 

Joint  defendants— one  served,  10  Gal.  511;  Tay  v.  Hawley,  39  Cal.  93: 
Kelly  V.  Bandtnt,  50  CaL  530;  as  to  partners,  see  sec.  388;  2  Cal.  89;  51 


§  415.  Proof  of  the  service  of  summons  and  complaint 
must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
Cobb  Cr7.  pboo.— 18. 
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his  foreman  or  principal  clerk,  showing  the  same;  and 

affidavit  of  a  deposit  of  a  copy  of  the  summons  in  thfti 

post-office,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant  in  case  d 

service  otherwise  than  by  publication;  the  certificate  or 

affidavit  must  state  the  time  and  place  of  service. 

Retam  of  service  of  sammons— Int^idments  as  to,  see  sec  Ste; 
sufficiency  on  collateral  attack,  34  Cal.  391;  45  CaL  459;  51  Gal.  615. 

SUBDivisiOir  1.  Sheriff's  certiflcate-S  Cal.  266;  6  CaL  449;  6  CaL 
85;  23  Gal.  401 ;  45  CaL  455;  sheriff 's  return,  generally,  sec683fi. 

SUBDlvlSiOir  2.   Affidavit— 11  CaL  372;  28  Cal.  152. 
SUBDIVlSiOir  8.    Affidavit  of  pablication— 23  Cal.  85;  27  CaL 296;  S 
Cal.  505;  proof  of  publication,  generally,  sees.  2010, 20U. 

SUBDivisioir  4.  Admission  of  service— 9  CaL  921:  11  CaL  107:  8 
Cal.  528.  Time  and  place-3  Cal.  192;  6  Cal.  295;  28  CaL  158.  Setttng 
aside  ■ervice-50  CaL  185.  Section  in  general— 7  CaL  279;  9  CaL6iC; 
81  Cal.  238;  34  Cal.  403, 612;  37  CaL  458;  43  CaL  385. 

§  416.  From  the  time  of  the  service  of  the  sammoufl 
and  of  a  copy  of  the  complaint  in  a  civil  action,  where 
service  of  a  copy  of  the  complaint  is  required,  or  of  the 
completion  of  the  publication  when  service  by  publication 
is  ordered,  the  court  is  deemed  to  have  acquired  jurisdic- 
tion of  the  parties,  and  to  have  control  of  all  the  suhae- 
?[uent  proceedings.  The  voluntary  appearance  of  a  de- 
endant  is  equivalent  to  personal  service  of  the  summons 
and  copy  of  the  complaint  upon  him.  [In  effect  July  1st, 
1874.] 

An  act  concerning  service  of  summons  upon  absent  de- 
fendants by  publication,  approved  March  15th,  1872,  is  re- 
pealed.   [In  effect  March  20th,  1874.] 

Section  generaU7-7  Cal.  62, 584;  80  Cal.  439;  84  CaL  891, 679;  40  CM. 

640;  41  Cal.  4L 

Admission  of  service— sec.  415. 

Appearance— sec.  1014. 

Waiver  of  aommons— sec.  406. 

7nris^ction-generally,  sec.  8ai»;  acquired  how.  Ibid.;  of  tlie  per 
son.  Ibid. 


TITLE  "VI, 

Of  the  Pleadings  in  CSivil  Actions. 

Gbap.  I«    The  pleadines  in  general. 
II.    The  complaint. 
TIT.    Demurrer  to  the  complaint. 
rV.    The  answer. 

V.    Demurrer  to  answer. 
yx    Verification  of  pleadines. 
yXL    General  rules  of  pleading. 
VULL.    Variance-— Mistakes  in  pleadings  and  amend- 
ments. 

[147] 


420-1  ^T»ie  FLBADI5G8  IK  GKKKRAI*. 


CHAPTER  L 
THE  PI^BADUr GtS  HT  QEWKRATfc 

!42L  This  Code  pres^^Sefoim  and  ndBB  of  pleadings 
422.  Wbatpleacmigs  are  snowed. 

§  430.  The  pleadings  are  the  foimal  allcpatioiis  by  tbj 
parties  of  theur  resp^tive  claims  and  defenses,  for  tw 
Judgment  of  the  court. 

§  421.  The  forms  of  pleading  in  civU  actions,  and^ 
rules  by  which  the  sufficiency  of  the  pleadinss  ia  tooe 
determined,  are  those  prescribed  in  this  Code. 

One  form  of  action— aec  907  and  note. 

Fonns  of  pleading— 10  CaL  566;  17  CaL  497. 

General  roles  of  pleading— sec  4S2etseq. 

AboUtion  of  old  8y8tems-12  CaL  147;  31  CaL  15B. 

CODE  FLEADIira. 

Leading  cases-10  CaL  22;  Green  ».Palmer,15  CaL414;  ISCaLttti 
92  Cal.  450;  37  CaL  250;  Haskell  v.  HaskeU,  March  5th,  1880. 

Forms  adopted— 14  CaL  83;  24  CaL  463;  and  see  sees.  407, 42L 

Abbreviations  and  numerals— sec  186. 

Rules— sec.  452  et  seq.;  15  CaL  415. 

Liberal  construction— sees.  452»  473»  475. 

Fictions— disapproved,  16  CaL  243;  22  CaL  570. 

Oommon  counts— see  Ikdbbitatus  AssuxPSiTf  sec.  426fi. 

Ordinarf  language— 16  CaL  244. 

Oonciseness— required,  15  CaL  418;  in  complaint,  sec.  426,  snbd.  S> 

Repetition— forbidden,  15  CaL  418. 

Facts,  aUegatlon  of-Solely  and  wholly » 2  CaL  86, 256, 468;  9  p^^fi 
206, 229;  9  Cal.  615;  10  Cal.  655;  14  Cal.  459:  15  Cal.  414, 415;  80  CaL  SW; » 
CaL  639:  42  CaL  475;  43  Cal.  622;  45  Cal.  616;  60  CaL  298;  and  see, as  w 
complaint,  Indbbitatus  Assumpsit,  sec.  426n.  MjUerxdlonly*  ^ 
463;  15  Cal.  416;  19  Cal.  476.  UUimate,notvrohativet  6  C^  IJlJ^lJ  m' 
\m.m\  15  Cal. 417;  16  Cal. 244, 677;  22  Cal.^566;  23  Cal.  Ito;  81  CWL^ 
82  Cal.  466;  39  Cal.  817 ;  47  Cal.  488;  48  Cal.  450;  Harris r.  HUlegass,  M*"* 
30th,  1880;  Conner  v.  Bludworth,  April  26th,  1880. 

Time-39  Cal.  74 ;  40  Cal.  355 ;  44  Cal.  299. 

Law,  conclusions  of-not  to  be  averred,  12  Cal.  534;  15  CaL  414.  JJ. 
21  CaL  119;  29  CaL  453;  31  Cal.  72. 271?  44  CaL  264;  46  CJl.  ITjM  CaL^ 
but  see  34  Cal.  46: 47  Cal.  488;  and  see  Htdbbitatus  Assumpsit  «»•» 
COMPLAINT  nr  Pahticulab  Casbs,  sec.  426n.  « 
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§  422.  The  only  pleadings  allowed  on  the  part  of  the 
ilaintiff  are— 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant-^ 

1.  The  demurrer  to  the  complaint; 

2.  The  ans-wer. 

Under  Practice  Act— 49  CaL  ML 
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CHAPTER  IL 
THIS  COBffPIuftJNT. 

f42S.  Complaint,  first  pleading. 
428.  Complaint,  what  to  contain* 
427.  Wbat  causes  of  action  may  be  Joined. 

§  425.  The  first  pleading  on  the  part  of  the  plaintiff  is 
the  complaint. 

§  426.  The  complaint  most  contain— 

1.  The  title  of  the  action,  the  name  of  the  court  and 
connty  in  which  the  action  is  brought,  and  the  names  of 
the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which,  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 

Complaint,  generally— see  Codb  PLBAnnro,  sec.  421fi. 

CONTENTS  OF  COMPLAINT. 

SiTBDrTisiOK  1.  Title— defective,  sec.  1046.  Conrt— see  8  CaL  191 
Venue— generally,  sees.  392-400.  Parties— generally,  sees.  W7-389; 
names  of,  sees.  388, 474;  13  Cal.  75;  and  see  44  CaL  630« 

SUBDivisioir  2.  Facts— how  alleged,  see  Codb  PLEAnnro,  sec 
421».   Concise  and  ordinary  language— see  Codb  Pi^saduto, 'see. 

421n. 

SUBDmsioK  8.  Relief— sec.  680n.  Damages— «ee  Complaiht  nr 
Pabticulab  Cases,  infra,  uid  sec.  657,  subd.  fin.  Crosa-complabit 
— sec.4|2. 

COMPLAINT,  IN  PARTICULAR  OASES. 

Aooonnt— Items,  omitting,  sec.  454:  stated,  9  CaL  860;  and  see  18  CaL 
427.  Accounting— suit  for,  17  CaL  178;  Quackenbush  v.  Sawyer,  Mudi 
29th,  1880:  in  partnerships,  2  CaL  86:  3  CaL  294;  4  Cal.  320;  6  Cal.  S74;  IS 
CaL  434 ;  43  CaL  11 ;  48  Cal.  171 ;  50  Cal.  77.  Administrator->6  CaL  898:  It 
Cal.  659;  12 CaL 314:  28 Cal.  182;  38 Cal. 21;  50Cal.456;  see, also, sees. 877, 
1582.  Ainendment— sec.  473n;  also  see  sees.  432,  472.  Aasessmeot, 
street— see  Taxes.  Assignee— of  bankrupt,  48  CaL  450 ;  generally,  sea 
AssiaiTMENT,  sec.  368n.  Assumpsit— see  Indbbitatitb  Absumtsit, 
and  C017TBACT.  Bond— 4  CaL  15;  80  CaL  629;  52  CaL  504.  Conunon 
counts— see  Indebitatus  Assumpsit.  Oontract— ilvermoi/,  sees. 
447-9:  26  Cal.  294, 302;  37  Cal.  253;  38  Cal.  603;  51  Cal.  210.  ^reacA,80  CaL 
570:  48  CaL  472;  50  CaL  530:  53  Cal.  461.  Conditions preeedent,  sec.  457;  90 
C^  350.  Consideration— \^  Cal.  461:  17  CaL  101:14  CaL  147.  Frauds, 
Statute  cf—TQ  Cal.  599;  43  Cal.  463, 509:  46  Cal.  267:  51  CaL  210.  Impliei, 
tort  waived, 8  CaL 463;  12 Cal. 90:  18 CsJ. 526;  22 CaL 246;  85 CaL vSi\Q 
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GaL  380, 496.   Money t  for 1 50  Cal.  530.   Performancet  cf  eondiHont  pree^ 
dent,  «ee  tihatr  head ;  part,  52  Cal.  5A1 ;  generally,  48  Cal.  472.    Wagering. 
Penal  Code,  sec.  60 :  43  Cal.  615.    Oonversion— 42  Cal.  98;  50  CaL  616:  52 
CaL  306;  53  Cal.  713;  Payne  v.  Elliot,  Marcb  18tli»  1880:  and  see  Rb- 
PLEYiH,  and  Tboyeb.   Oorporations— sec.  471 ;  5  Cal.  800;  9  CaL  456; 
11  CaL  258;  37  Cal.  360, 541.  Damages— ayerring  generally,  1  CaL  479;  19 
CaL  28;  22  CaL  221;  41  CaL  535;  50  Cal.  280:  extent  of  claim,  see  2  Cal.  296; 
35  CaL  306:  37  Cal.  283 :  49  CaL  627 :  and  sec.  580 :  special,  wherot  1  CaL  54 ; 
7  Cal.  89;  10  Cal.  28;  28  Cal.  102;  30  Cal.  97;  34  CaL  158;  38  CaL  690:  41  Cal. 
S65;  47  CaL  165.    Defect— curing,  sec.  473;  51  Cal.  175.    Demand— attor* 
ney*  by,  16  Cal.  77;  averment  of,  see  form  of  allegation  of:  conver' 
8ion,l  Cal.  160;  11  Cal.  803;  12  Cal.  495;  22  Cal.  164;  li3  CaL  360:  80  Cal.i, 
190;  38  CaL  583;  50  Cal.  367 :  deed,  25  Cal.  266:  47  CaL  71 :  detention,  un- ' 
lawful,  see  conyersion;  ejectment,  16  Cal.  90;  33  CaL  290;  46  CaL  538: 
extent  of,  23  Cal.  370;  form  of  allegation  of,  22  Cal.  251:  38  Cal.  509: 
fraud,  36  Gal.  165:  money  claims,  6  CaL  29;  7  CaL  422;  22  Cal.  278;  23  CaL 
69:  personal  property, for,  see  conversion:  promissory  notes,  12  CaL 
479;  22620.278;  48  Cal.  150;  49  CaL  467;  51  CaL  239:  stockholder,  39  Cal. 
^;  sureties.  15  Cal.  9;  torts,  see  conversion;  trustees, 40  Cal.  614;  ven- 
dor's  lien,  50  CaL  23.   Detainer— unlawful,  sec.  1166;  generally,  sees. 
1159-1179.  Divorce— 51  Cal.  543,  and  see  under  note  to  sec.  76  subd.  4. 
Bjectment-sec.  455;  15  Cal.  23;  Payne  v.  Treadwell,  16  Cal.  223;  18  Cal. 
478:  19  Cal.  113:  24  Cal.  260;  38  Cal.  216;  39  CaL  585;  41  CaL  595;  46  Cal.  8; 
47  0^.  21, 263 ;  48  Cal.  638 ;  50  CaL  258, 603 :  as  to  Demand,  see  that  head. 
Eminent  domain—^  Cal.  223.   Equity— see  Relief,  sec.  580n ;  50  Cal. 
105,202,422;  and  see  Sfboifio  Pbrfobmanob,  Tbust.   Estoppel— 
generally,  sec.  1908n.    Executor— see  Administrator.    Fees— of 
^eriff,  49  CaL  421.    Forcible  entry— see  Detainer,  Unlawful. 
FoTeclosure— setting  aside.  49  Cal.  676:  action  generally,  sec.  726. 
5raud-f acts  setting  forth,  7  Cal.  206:  10  Cal.  411:  21  Cal.  642;  23  Cal.  77; 
^Cal.  163;  30  Cal.  666;  35  Cal.  714;  37  CaL  355;  39  Cal.  123;  50  CaL  202; 
Pam  V.  Elliott,  March  18th,  1880:  combination  for,  25  CaL  556.    Goods 
Witt— to  wife,  53  Cal.  74;  generally,  see  Indebitatus  Assumpsit. 
uideMtatus  assumpsit— sufficiency  of  count  in,  10  Cal.  337;  13  Cal.  171; 
W  WL  330;  Wilklns  v.  Stldger,  22  Cal.  232:  Abadie  r.  Carlllo,  32  CaL  172; 
43  Cal.  141;  De  la  Guerra- v.  Newhall,  May  15th.  1880:  generally,  6  Cal. 
108;  10  Cal.  337 ;  14  Cal.  147 ;  41  Cal.  19.   Indemnity— offer  of,  28  CaL  562. 
Injunction— 53  Cal.  416;  preventive  relief,  generally,  580»;  preliminary 
^limction,  sec.  627,  and  generally,  sec.  525  et  seq.   Injury— 48  Cal.  409; 
?  9?^'  ^p;  51  CaL  116;  also,  see  Neglioenob.   Insurance— fire,  own- 
ership of  policy,  47  Cal.  416.    Intervention— sec.  887.    Judgment- 
action  on,  sec.  456;  12  CaL  181;  28  Cal.  549;  41  Cal.  314;  50  Cal.  525:  suit  to 
^^^.aaWe,  49  CaL  676:  gold  coin,  allegations  for,  sec.  667.   Landlord— 2 
1^515.  Libel— sec.  ^{  47  Cal.  207.   Malicious  prosecution— 18  Cal. 
«;  50  GaL  115.   Mining  stocks— see  cases  under  Conversion  and 
SPEoiFio  PERFORM  ANOB.  Mistalce— 48  Cal.  276.  Money  had  and  re- 
ceived-33  CaL  650.   Negligence— 3  Cal.  109;  48  Cal.  221, 409.   Parties- 
^JJ^f^y.  sec.  367  et  seq.  Partnership  suits— see  Accounting.  Peo- 
^-byi25  Cal.  242;  and  see  under  Real  Party  in  Interest,  sec. 
«««•    Personal  property— taking,  49  Cal.  612;  and  see  Trover. 
y?^^oxj  note— 28  CaL  245;  82  CaL  569;  35  Cal.  118;  36  Cal.  299;  43 
pSrJ^'  M  to  Demand,  see  that  head.   Redeem— suit  to,  50  Cal.  549. 
"Mwence-pleading  by,  50  Cal.  298.    Relief— limits  of,  sec.  680  and 
^J®**  Replevin— 47  Cal.  5.   Sheriff-against,  see  Fees.   Slander— 
JJ^wO.  Specific  performance— 50  Cal.  422;  and  generally,  see  Spe- 
omo  Bblibf.  sec.  580n.    Statute-3  CaL  236;  9  CaL  424,  and   see 
A  AXES:  pleading,  generally,  sees.  458,  469.   Successorship— 49  Cal. 
*n\  and  generally,  see  sec.  385.   Supplemental  complaint— sec.  464. 
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Tazes— 49  GaL  ISO,  623;  51  Cal.  217.  Teader— 53  CaL  597.  Title— qiiiefe- 
Inir.  35  Gal.  90;  38  Gal.  679;  53  Gal.  395:  and  generally,  see  sees.  738. 1061. 
Tort— Joint,  53  Gal.  654.  l^e8pa88-49  Gal.  617;  51  Cal.  303;  53  Cal.  14L 
mrowr— 48  Gal.  152;  49  Gal.  617;  50  Gal.  367, 616:  Payne  v.  Elliott,  March 
18th,  1880.  T!rast— 50  Gal.  107.  0sage  of  trade— eec.  1870,  8al>a.  12;  48 
Gal.  209.  Vendor's  lien-6  Gal.  398.  verification— sec  446^  "Work  and 
labor— Downing  v.  Graves,  April  8th,  1880. 

§  427.  The  plaintiff  may  unite  several  causes  of  action 
in  the  same  complaint,  where  ,they  all  arise  out  of — 

1.  Contracts,  express  or  implied ; 

2.  Claims  to  recover  specific  real  property,  with  or  -with- 
out damages  for  the  withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  sazne ; 

3.  Claims  to  recover  specific  personal  property,  -with  or 
without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law; 

5.  Inpries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property; 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated;  but  an  action  for  malicious 
arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the 
person. 

tTniting  caasek  of  action— (?en«ra;/2^— 5  Gal.  224;  7  Gal.  133;  9  CaL 
642;  17  Gal.  261;  23  Gal.  197:  Wilson  v.  Gastro,  31  Gal.  428;  46  Cat.  169-  52 
Gal.  171.  Stating  separately,  14  Gal.  146,  543;  15  GsO.  151;  18  Cal.  576:  23 
Gal.  197.  Improper  joinder,  and  objection  to,  sec.  430,  sabd.6;  31  CaL 
428 ;  50  Gal.  523 ;  51  Cal.  489 ;  62  Gal.  250.  ^^ 

SiTBDivisloir  1.  Contracts— 10  Gal.  233,299;  22  Gal.  457;  24  Cal  379« 
25  Cal.  266;  28  Cal.  105;  42  Cal.  245;  46  Gal.  270;  48  Gal.  478;  50  Cal.  652. 

SUBDIVISION  2.   Realproperty— 4Gal.  291;  5  Gal.  225;  14  Cal.  25;  U 

Replevin— generally,  sec.  509  e^  seq. 

Trustees— 28  Gal.  632. 

Libel  or  slander— pleading,  sec.  460. 

Personal  injnries— 4  GaL  27. 

Injuries  to  property— 3  Cal.  440;  12  Cal.  555;  32  CaL 


Gal.  152. 

SUBDIVISION  3. 

SUBDIVISION  4. 

SUBDIVISION  5. 

SUBDIVISION  6. 

SUBDIVISION  7. 
585, 590;  43  Gal.  180. 
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CHAPTER  rCL 

DEMVRRXiR  TO  THIS  COBffPLAINT. 

t430.  'Wben  defendant  may  demur. 
431.  Demurrer  must  speci^r,  etc.   May  be  taken  to  part.   Hay  an* 
swer  and  demur  at  same  time. 

t432.  "Wliat  proceedings  are  to  be  had  when  complaint  amended. 
433.  Objection  not  appearing  on  complaint,  may  be  taken  by  an* 
swer. 
S  434.  Objections,  when  deemed  waived. 

§  430.  The  defendant  may  demur  to  the  complaint 
-within  the  time  required  in  the  summons  to  answer,  when 
it  appears  upon  the  tsLCb  thereof,  either — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the 
sameparties  for  the  same  cause;  or, 

4.  Tnat  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or 
uncertain.  

DEMUBBER  GEITEBALLT. 

Offlce-admlt8facts,8Ca].397;  19Cal.l28;  24  Gal. 602;  38Cal.337;  and 
should  not  state  them.  24  Cal.  239:  to  whole  or  part,  sec.  431 ;  raises  Is- 
sue of  law,  sees.  689, 592. 

Limits— not  too  general,  1  Cal.  448;  4  Cal.  330;  10  Cal.  237;  24  Cal.  382: 
26  GaL  294:  47  CaL  90, 608;  49  Cal.  560:  jnrounds,  specifying,  sec.  431 ;  not 
to  prayer,  10  Cal.  299;  28  CaL  228;  38  CaA.  230 :  not  for  change  of  venue, 
13  <^d.  321 ;  and  see  sec.  396. 

Sustained— when,  50  Cal.  276, 520, 588;  Hartman  v,  Olyera,  December 
29tb,  1879, 4  Pac.  O.  L.  J.  452. 

Smice  of— sec.  465. 

Notice— of  ruling  on,  time  runs  from  service  of,  sec.  476. 

As  appearance— sec.  1014. 

Heanng  on— sees.  593, 594. 

Judgment  on— sec.  636. 

GROqNDS  OF  DEMUBRER. 

SUBDnnsiON  1.  No  jurisdiction— 6  Cal.  386;  16  Cal.  432;  49  Cal.  351 ; 
63  CtL  267.  Raiting  at  any  stage  qf  the  proeeedingtt  see  NoK-WArTBB, 
sec434». 
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SUBDivisioK  2.  Disability-  of  pUintiffHwe  Pasties,  sec  187  H 

SUBDivisiOK  8.  Another  action  pending— genenlly,  14  GaL  42;  ST 
Cal.  105, 358;  29  GaL  814;  82  Cal.  628;  86  CaL  182;  41  CsL  62. 

SUBDiYisioir  4.  Joinder  of  parties— generally,  sees.  878,  881,  88& 
883.  414,  578.  579:  estoppel  on  objection  as  to,  4  GaL  197;  40  CaL  105: 
wiuver  of  objection  as  to,  sec.  434. 

Non-joinder— of  plaintifls,  sec.  882;  8  CaL  270,  465;  8  CaL  516,  but 
see  sec.  384;  12  Gal.  126;  21  Gal.  164;  30  GaL  96:  of  defendants,  8  Cal,  74: 
n  Gal.  366;  17  CaL  503;  23  Cal.  245;  80  Cal.  455;  38  CaL  24;  44  CaL  S96;  SI 
Cal.  296* 

Misjolnder-of  plaintlfb^secs.  378, 381, 382, 484;  6  CaL  471;  10  GaL  3BS, 
347;  21  Cal. 633:  26 CaL 337;  29Cal.639;  40 Cal.  165;  50Cal.45O:  of  defend- 
ants, 5  Cal.  313:  30  CaL  586;  Wilson  v.  Castro,  31  Cal.  426;  44  CaL  319; 
48 CaL 234;  53  CaL 665;  "  Debris"  case,  53  CaL  721 ;  Hooper  «.  Flood,  Feb- 
roary  28th,  1880. 

Subdivision  5.  Misjoinder  of  oanses  of  action— 7  Gal.  18S ;  10  CaL 
217;  43  CaL  180:  47  Cal.  87:  50  Gal.  528,  652;  51  CaL  431,  511;  52  CaL  256; 
Haskell  v.  HaskeU,  Marcn  5th,  1880:  generally,  see  sec.  427,  and  notes. 

SUBDIVISIOK  6.  Insnfliciency  of  complaint— 10  Cal.  847,  659;  12 
Gal.  814;  15  GaL  414;  18  GaL  75:  19  Gal.  85, 481;  20  GaL  211;  22  Gal.  457;  26 
Cal.  294;  29  CaL  45;  Kent  v.  Snyder,  80  Cal.  672:  42  Cal.  279:  47  Cal.  87; 
49  Cal.  455,  560;  50  Cal.  127. 296:  6^  Cal.  142. 473, 504;  53  CaL  74,  267:  Has- 
kell V.  Haskell.  March  5th,  1880;  Conner  v.  Blndworth,  April  astb, 
1880.   Raising  at  any  time,  see  Noir-WAIYXB,  sec.  434n. 

SUBDIVISIOir  7.  Ambigoity- 25  Gal.  82;  29  Cal.  156;  86  CaL  195;  89 
CaL6l8;  41  Cal.  595, 657;  43  CaL  191;  45  GaL  21, 125;  47  CaL  488;  fiOGaL 
132,639;  53  Cal.  435. 

§  431.  The  demurrer  mnst  distiiictly  specify  the 
groands  upon  which  any  of  the  objections  to  the  com- 
plaint are  taken.  Unless  it  do  so,  it  may  be  disregarded. 
It  may  be  taken  to  the  whole  complaint  or  to  any  of  the 
causes  of  action  stated  therein,  or  the  defendant  may  de- 
mur and  answer  at  the  same  time. 

Specifying  gronnds-6  Cal.  386;  25  CaL  82;  30  GaL  666;  89  GaL  401;  44 
Cal.  43;  50  Cal.  121;  52  Cal.  356;  and  see  Dexusbsr  gkhs&^llt. 
£dmits,  not  too  general,  sec.  430». 

Whole  or  Fart— 31  Cal.  103;  47  Gal.  603,  and  see.  430»  as  to  generality. 

Demnrrer  with  answer— 31  CaL  101;  32  CaL  208:  answer  after  de- 
murrer, as  waiver,  1  CaL  206, 470, 481. 

§  432.  If  the  complaint  is  amended,  a  copy  of  the 
amendments  must  be  filed,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  filed,  and 
a  copy  of  the  amendments,  or  amended  complaint,  mnst 
be  served  upon  the  defendants  affected  thereby.  The  de- 
fendant must  answer  the  amendment  or  the  complaint,  as 
amended,  within  ten  days  after  service  theieoi,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  de- 
fault may  be  entered  upon  failure  to  answer,  as  in  other 
cases.    [In  effect  March  9th.  1880.]     • 

Amendment— generally,  sees.  472, 473;  to  complaint,  sec.  473a,  28  GaL 
673. 


Ttma  to  *n*wtt~2t  CaL  IM:  N  CbL  IK;  »  OaL  Ul:  Md  iijt, 
Da&nlt — to  ai.  U2{  EensTBllr,  kc.  £89. 

S  433.  'Wbeii  any  oE  the  matters  enamerated  In  Bectlou 
430  do  not  appear  upon  tba  face  of  tbe  oomplalnt,  the  ob- 
jectiDH  may  be  taken  by  answer. 
Obiootloa  byuuwo^-raCiLCSTi  UCiLII0i4TCn].!II;UCaLUI. 
§  434.  If  no  objection  be  taken  either  by  demonei  or 
answer  the  defendant  mnat  be  deemed  to  have  waived 
the  Home   except  ng  oni  y  tbe  ob  ect  on  to  the  pur  sd  ctlon 


a  anyataee 


§  437  THE  ANSWER.  ISSJ 


CHAPTER  IV. 


43T.  Answer,  what  to  contain. 

438.  When  connteiH^laim  may  be  set  np. 

439.  When  defendant  omits  to  set  ap  countemslalm. 

440.  Gonnter^laim  not  barred  by  death  or  assignment. 

441.  Answer  may  contain  several  grounds  oi  defense.   Defendanift 
may  answer  part  and  demor  to  part  of  complaint. 

§  437.  The  answer  of  the  defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counter-claim.  If  the  complaint  be  yerified,  the 
denial  of  each  allegation  controverted  must  be  specific, 
and  be  made  positively,  or  according  to  the  information 
and  belief  of  tne  defendant.  If  the  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to  enable 
him  to  answer  an  allegation  of  the  complaint,  he  may  so 
state  in  his  answer,  and  place  his  denial  on  that  ground. 
If  the  complaint  be  not  verified,  a 'general  denial  is  sufii- 
cient,  but  only  puts  in  issue  the  material  allegations  of 
the  complaint,    p^i  effect  July  1st,  1874.] 

Oontents  and  character  of  answer— 4/ir«r  demurrer  overruled,  45 
Cal.  272.  Classification  cf  defenses,  Fiercy  v,  Sabln.  10  Cal.  22.  803;  21  • 
Gal.  50.  Election  as  to  d^enses,  22  Cal.  671 ;  30  Cal.  200.  OeneraUy,  sees. 
431  to  434, 441, 452;  1  Cal.  18, 194, 362, 3681  Narrowness,  18  Cal.  461;  27  CaL 
669.  Prohibited  <kfenses,  36  Cal.  378 ;  46  Cal.  100.  Several  anstpers,  83  CaL 
92;  34  CaL  47.    Waiver  by,  1  CaL  206, 471, 481 ;.  50  CaL  185. 

Subdivision  l.  General  denial—see  subd.  2.  and  Deioals,  infrts. 
Specific  denial— see  subd.  2,  and  Denials,  in/ra.  Material  allega- 
tions—see subd.  2,  and  Denials,  infra. 

Subdivision  2.  Generally— l  Cal.  362, 871;  4  Cal.  233;  9  CaL  74;  21 
Cal.  11,430;  30  CaL  173,439;  31  CaL  225;  82  Cal.  620:  85  CaL  274:  40  CaL 
100,425.  New  matter— see  in/tra.  Defenses— broadly,  see  classmcatioii 
of,  under  Contents  and  Chabacteb  of  Answbb,  fupro;  strictly, 
see  New  Matteb,  under  Confession  and  avoidance.  Oonnter- 
claim— see  New  Matteb,  infra.  Verification  of  pleadings— «ee. 
446  et  sea.  Specific  denial— see  Denials,  infra.  Liformation  and 
belief— see  Denials,  infra.  General  denial— see  Denials,  infns. 
Material  allegations— see  Denials,  infra;  conclusions  of  law,  not  to 
be  denied, flee  same;  denials  on  information  and  belief,  see  same. 

DENIALS. 

Admissions,  as  afibcting— generally,  18  Cal.  434;  37  Cal.  165:  by  afc» 
tomey, sec.  283,  subd.  1,  note;  5  CaL  80. 
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Oonolnsioiis  of  law,  of— improper,  9  Cal.  38;  14  CaL  112;  17  Gal.  871; 
ICaLSSO;  21CaL2U:  23CaL338;  33 Cal.  128;  85CaL4a2;  AlCaLMl. 
Ooi^iiuictiYe— Insnfflcieiit,  see  Spboifio  Dbihal,  when  insollloient. 
DanutgeB—contxoYerting  allegation  of,  12  GaL  231 ;  22  CaL  223. 

General— 2  Cal.  494,  filO;  11  GaL  69:  14  CaL  608:  18  Gal.  391 ;  22  CaL  229t 
S  GaL  401 ;  Am.  Co.  v.  Bradford.  27  Cia.  867:  32  Gal.  176, 578;  44  Gal.  294; 
•  CaL  20;  53  CaL  293;  defenses  to  be  specially  pleaded,  see  New  Mat> 

Xnfonnation  and  beUef,  on-9  Cal.  09, 453;  13  Gal.  369;  17  CaL  308;  28 
CaL  338;  Brown  t.  Scott.  25  GaL  194:  29  CaL  191;  Yassanlt  «.  Austin,  12 
Caa.606:  83  CaL  211;  36  GaL  230;  38  CaL  163. 

Material  allegationB  only,  of-Hsecs.  462, 463;  8  (M.  280;  15  GaL  411; 
12  CaL  450;  86  Cal.  283;  48  CaL  539;  compare  FACTS,  Allboatiok  ov, 
under  Coi>x  Plxabivo,  sec.  421ii. 

Specifio— definition,  9  Cal.  453:  form,  27  Cal.  479;  40  Gal.  62:  insufll- 
dent.  wben,  1  CaL  196;  10  CaL  372;  12  Cal.  407:  14  Gal.  92,508;  15  GaL  638; 
16  oH,  380:  17  Cal.  126:  18  Gal.  833 :  22  Gal.  168, 281 ;  23  CaL  339 ;  25  Cal.  189 ; 
36  Cal.  292,417;  28  Cal.  566;  29  Cltt.  531,  564,  641;  30  GaL  211;  31  Gal.  115, 
185. 232:  32  Gal.  109:  87  Gal.  328;  38  Gal.  287, 557;  41  Cal.  411;  43  Gal.  369; 
SO  CaL  610:  51  Cal.  541:  sulAclent,  when.  20  Gal.  503:  22  Gal.  681:  27  GaL 
479:  28 C^eO. 538;  32 CaL 453;  35 CaL  149;  40 CaL 62;  46 Cal. 656;  4dGal.71; 
SO  GaL  129,  610, 615, 620. 

Sttfficiancf  of— eee  ni^der  Spboifio  Denials,  «apra,  and  9  GaL  33, 
89, 453;  18  CaL  433. 461;  28  GaL  170:  29  Gal.  189:  31  Gal.  331;  34  CaL  101;  8ft 
CaL  684;  36  CaL  230;  45  CaL  665;  50  GaL  615;  5lGal.57L 

NEW  MATTER. 

Otaaracter  of— generallT,  19  Cal.  22,  303:  18  CA.  430;  52  GaL  99, 164; 
does  not  waive  denial,  52  GaL  665;  and  see  urooif  sisteet  Dbfeeses, 
sec.441n. 

Ooofession  and  avoidance— 21  CaL  50;  51  CaL  571;  ,and  see  CHAR* 
AOTXK  ov  New  Matter,  supra. 

Deemed  controrerted— sec.  462. 

Oounter-olaim— seesec.488n;  also.  sees.  439-442. 

Speciallf  pleading-8  Gal.  590;  9  GaL  75;  10  Gal.  660;  12  GaL  534;  18 
GaL 640;  14 CaL 415;  42 CaL  174;  45Cal.483;  50 Cal. 57;  52 GaL 263, 427, 485, 
49L 

ANSWER  aBNERALLT. 

Admiflsions— see  Deitcals,  tupra,  and  sec.  462;  also.  sec.  447. 
Amendments  of— sees.  472.  473n.  Appearance  by— sec.  1014.   Ohar- 
aoter  of— eee  Coeteitts  aitd  Character  of,  supra.   Consimction 
of— sec  452.  Conditions  precedent— sec.  457.  Contents  of— see  supra, 
Ooamer-claim— sec.  437,  subd.  2;  also,  sees.  438,  439-442.   Cross-com- 
plaint—sec.  442.   Defenses— as  including  denials,  see  Classifteation  c/^ 
under  Coetents  aed  Character  of  Aeswbr,  supra:  more  strict- 
ly, see  sec.  437.  subd.  2 ;  New  JdATT^RtSupra,  and  sec.  462.   Denials- 
see  supra.    Disclaimer— sec.  739n.     Errors— disregarding,  sec.  475. 
Estoppel— sec.  1908.    General  rales  of  pleading— sec.  452  et  seq. 
Judgiotient  on  pleadings— sec.  585».   New  matter— see  supra.   Part- 
ies—sec. 367  et  seq.   Service— sec.  465.    Sham  and  irrelevant— sec.  453. 
Striking  ont— sec.  453».   Snpplemental— sec.  464.   Time— extension 
of,  sec.  1054.  Verification— sec.  446  e^  ieg.   Waiver— sec.  434. 
Code  Git.  Froo.— 14. 


§  438  THE  AMSWEB. 

AirSWEB  IN  PARTIOUULR  OASES. 

Accord  and  satisfoction— 40  Gal.  97.   Account,  items  of— Ac 
lag,  sec.  454.   Attachment— jostiflcation  tmder,  22  Cal.  651 ;  61  CaL  j 
53  CaL  261.   Olaim  and  dehver7— return  asked,  sec.  667.    Oontran 
conditions  precedent  In,  see  Absweb  obitsballt;  by  firm,  23  CaL! 
SS7.   Ejectment-sees.  739, 741;  86  Cal.  633;  47  Cal.  21, 146, 437;  48  CaLJ 
537;  80  Gal.  26. 258. 310;  51  CaL  178, 196, 545;  53  Gal.  405, 435,  and  see  EQrx-l 
TABLB  Dbfbnsb.  SCO.  438n.   Frand— 5  Cal.  161;  48  Cal.  152.    Instm- 
ment— written,  effect  of  setting  forth,  sees.  448, 449.  Joinder— defect*  | 
ive  or  improper,  45  CaL  264;  49  Cal.  155.   Judgment— sec.  456;  39  CaL 
539;  63  Cal.  135;  and  see  Justification  under  process,  in/rvu  Jusli- , 
flcation— under  process;  execution,  7  CaL  654;  10  Cal.  304;   19  CaL  113; 
622:  attachment,  see  that  head.   Land  contest— 49  Cal.  856.    Ijibel— 
sec.  461.  License— 45  CaL  485.   Limitations,  statute  of— pleading,  sea  i 
sec.  S12n;  setting  up  in  answer,  35  Cal.  122;  47  CaL  293;  53  CaL  ^,92. 
Mortgage-45  Cal.  580.   Payment— 17  Cal.  571;  21  Cal.  74;   90  CaL  174. 
Promissory  note— 21  Cal.  74;  50  Cal.  61.  Replevin— 50  Cal.  615;  53  CaL 
286.   Slander— sec.  461.   Statute— private,  pleading,  sec.  459.    Trsa- 
pa8S-32  CaL  578;  49  Cal.  698.      tJndue  influence-see  Mostoaai. 

§  438.  The  counter-claim  mentioned  in  the  last  section 
must  be  one  existing  in  favor  of  a  defendant  and  a^inst 
a  plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action ; 

2.  In  an  action  arising  upon  contract;  an^  other  caose 
of  action  arising  also  upon  contract,  and  existing^  at  the 
commencement  of  the  action. 

Section— construction  of,  26  CaL  305. 

SuBDiYisioir  1.    See  TnAB^SACTioir,   under  COITRTK&-OI.AI1I, 

SUBDivisxoif  2.   See  Gontsact,  under  CouvTBibOLAJiCy  iiifpv. 

OOUNTER-OLAnC 

Actioui  subject  of— connected  with;  see  TiiAirsACTiov,  infra, 

Oontract-arishig  out  of,  18  CaL  171;  26  Cal.  805;  80  Cal.  252;  41  CaL  ». 

Oross-demands— deemed  compensated,  sec.  440. 

Dismissal— none  where,  sec.  581,  subd.  1. 

Distinguishable— from  crossHSomplaint,  84  CaL  122;  38  Cal.  584;  41 
Cal.  137. 

Equitable  defense— by  way  of;  requisites,  19  CaL  299;  80  CaL  448;  44 
Cal.  362;  ejectment,  19  Cal.  671 :  42  Cal.  846, 392, 452;  46  Cal.  6S0;  47  CaL 
146;  50  CaL  57, 310;  52  Cal.  154;  53  Cal.  405. 

Parties— between  which  allowable,  4  CaL  229;  14  Cal.  238;  19  Cal.  6SB: 
20  CaL  281 ;  23  Cal.  627 ;  86  Cal.  801 ;  41  CaL  66. 

Pleading— 19  Cal.  150;  49  Cal.  165;  specially,  9  Cal.  75. 
Separate  suit— must  be  maintainable  on,  8  CaL  882;  8  CaL4i05;  II  CaL 
223;  19  CaL  147, 658;  20  CaL  281 ;  23  Cal.  627. 
Set-off— generally,  see  CBoss-DEMAims,  sec  868fi,  and  19  CaL  154; 
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l«eal,  4S  CaL  685:  eqiiltia>Ie,  7  Cal.  548;  11  CaL  101 ;  and  see  Bbpabatb 
Suit. 

Sabiect  of  action— connected  wltb,  see  Tsaitsaotiov. 

Bnfficienor  of— valid,  51  Gal.  223;  Insafflcient,  41  Cal.  661;  48  CaL  168; 
n  CaL  689;  S3  Cal.  154;  53  CaL  81. 

Test  of—see  Sspabatb  Suit. 

T^raasaotion— relating  to.  85  CaiL  274;  89  CaL  889;  45  Gal.  10;  49  Cal. 
10:68CaL8L 

wairer-flec.  489;  85  Cal.  274. 

§  439.  If  tbe  defendant  omit  to  set  np  a  coanter-claiin 
in  the  cases  mentioned  in  the  first  subdivision  of  the  last 
section,  neither  he  nor  his  assignee  can  afterward  main- 
tain an  action  against  the  plaintiff  therefor. 

Waiver  of  ooonter-olaim— Coa/ra,  t>efoie  tbls  section,  6  Cal.  458;  28 
CaL  629;  26  CaL  808. 

§  440.  When  cross-demands  have  existed  between  per* 
sons  under  such  circumstances  that,  if  one  had  brought 
an  action  against  the  other,  a  counter-clalmi  could  have 
been  set  up,  the  two  demands  shall  be  deemed  compen- 
sated, so  far  as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death 
of  the  other.    [In  effect  July  1st,  1874.] 

Orow-domanda— when  deemed  compensated,  47  CaL  78. 

441.  The  defendant  may  set  forth  by  answer  as  man^ 

enses  and  counter-claims  as  he  may  have.    They  must 

be  separately  stated,  and  the  several  defenses  must  refer 

to  the  causes  of  action  which  they  are  intended  to  answer, 

in  a  manner  by  which  they  may  be  intelligibly  Histin- 

goifthed.    The  defendant  may  also  answer  one  or  more  of 

the  several  causes  of  action  stated  iSTlCe  complaint,  and 

demur  to  the  residue. 

mconaiatent  defexiMS— 13  Cal.  628:  Bell  v.  Brown,  22  CaL  678;  25  CaL 
U;  10  Cal.  192;  84  CaL  89;  43  Cal.  264;  62  Cal.  565. 

§  442.  Whenever  the  defendant  seeks  affirmative  relief 
against  any  party,  relating  to  or  dei>ending  upon  the  con- 
tract or  transaction  upon  which  the  action  is  brought,  or 
affecting  the  property  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same  time,  or  by  per- 
mission of  the  court  subsequently,  a  cross-complaint. 
Tbe  cross-complaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  demur  or  answer 
thereto  as  to  the  original  complaint.    [In  effect  July  1st, 

Oioss-Gomplaint— reqnlaites  of,  24  CaL  141;  88  CaL  585;  40  CaL  110 
41  Cai.  137;  44  CaL  881;  49  Cal.  55:  suOlciency  of,  51  Cal.  491 ;  52  Cal.  154 
n  CaL  435:  dismissal,  none  where,  sec.  581,  subd.  2;  53  Cal.  81 :  trostee 
•jplast,  51  CaL  491 ;  for  injunction,  47  CaL  549;  in  ejectment, 48  Cal.  886 
«CaIl54;53CaL435.  "^  » 
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GHAFTEB  V. 
DSMURRISR  TO  ANS'VTBR. 

I  44S.  When  plalntlfl  may  demur  to  answer. 
S  444.  GFOonos  of  demurrer. 

§  443.  The  plaintiff  may,  within  the  same  length 
time  after  service  of  the  answer  as  the  defendant 
allowed  to  answer  after  service  of  snmmons,  demur  to 
answer  of  the  defendant,  or  to  one  or  more  of  the  sevc 
defenses  or  counter-claims  set  up  in  the  ans^nrer. 
effect  July  lst»  1874.] 

Demurer  to  answer— 18  Cal.  823;  25  CaL  81 ;  and  compare  see. ' 

Waiver— as  to  sufficiency  of  answer,  84  CaL  106;  50  Cal.  417 ;  and  i 
pare  sec.  434. 

Demturrer-serrlce  of,  sec.  465;  extension  of  time  for,  see.  1694; 
complaint,  see  sec.  430a. 

§  444.  The  demurrer  may  be  taken  upon  one  or  m( 
of  the  following  grounds : 

1.  That  several  causes  of  counter-claim  have  been 
properly  joined; 

2.  That  the  answer  does  not  state  facts  sufficient  to  coi 
Btitute  a  defense  or  counter-claim; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or 
certain. 

Gfoonds  of  demurrer— see  sec.  430 ;  snbds.  5, 6, 7,  and  notes. 
SUBDrviSiON  2.   Q«neral  demnxrer— what  amonnts  to,  48  CaL  86. 
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CHAFTEB  VI. 
VSRZFZCATION  OF   FZiBADINOS. 

1 448.  yeriflcation  of  pleadings. 

S  447.  Copy  of  written  inatrament  contained  in  complaint  admitted, 

miless  answer  Is  verifled. 
1 448.  When  defense  Is  founded  on  written  instnunent  set  out  In 

answer,  its  execution  admitted,  unle^  denied  by  plaintiff, 

under  oath. 
S  449.  Exceptions  to  rules  prescribed  by  two  preceding  sections. 

S  446.  Every  pleading  must  be  subscribed  by  the  party 
or  his  attorney;  and  when  the  complaint  is  verified,  or 
when  the  State,  or  any  officer  of  the  State,  in  his  official  ca- 
pacity, is  plaintiff,  the  answer  must  be  verified,  unless  an 
admission  of  the  truth  of  the  complaint  might  subject  the 
party  to  a  criminal  prosecution,  or  unless  an  officer  of  the 
State,  in  his  official  capacity,  is  defendant.  In  all  cases  of 
a  verification  of .  a  pleading,  the  affidavit  of  the  party 
mast  state  that  the  same  is  true  of  his  own  knowledge, 
ezceptas  to  the  matters  which,  are  therein  stated  on  his 
infonnation  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true;  and  where  a  pleading  is  verified,  it 
most  be  by  the  affidavit  of  a  party,  unless  the  parties 
aie  absent  from  the  county  where  the  attorney  resides, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  ver- 
ifying the  same.  When  the  pleading  is  verihed  by  the 
attorney,  or  any  other  person  except  one  of  the  parties, 
be  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 
made  bv  one  of  the  parties.  When  a  corporation  is  a 
party,  tne  verification  may  be'  made  by  any  officer  thereof. 

Finding  subscribed— by  whom,  8  CaL  572;  30  GaL  192:  printed  sig- 
o*tQie.49Cal.413. 

TJnverified  complaint— permits  general  denial,  6  Cal.  640. 

nnrerifled  answer-effect  of,  9  Cal.  423;  18  Cal.  416;  objection  to,  6 
G*L  87;  10  Cal.  464;  41  Cal.  298. 

Veriiled  answer— insufficient  averments  of,  13  Cal.  87;  62  Cal.  171. 
inaseeSPBOivio  denials,  when  insufficient,  sec.  437n. 

^lafnniation  and  belief— form  of  veriflcation  on,  0  CaL  453;  17  CaL 
»!;  19  Cal.  30;  46  Cal.  403. 

Berenlpartlea-where,  19  Cal.  35;  47  Cal.  249. 

0Btb-4Ulmbiistration  of,  13  CaL  643;  17  Cal.  123. 

Antndment-by  verifying,  6  CaL  62;  10  CaL  464;  20  Cal.  632. 
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§  447.  When  an  action  is  broug^ht  upon  a  written  ii 
strament,  and  the  complaint  contains  a  copy  of  such  ii 
strumoDt,  or  a  copy  is  annexed  thereto,  the  genuineo^ 
and  due  execution  of  such  instrument  are  deemed  admif 
ted,  unless  the  answer  denying  the  same  be  verified. 

Written  instnunent— setting  forth  copy,  18  GaL  62;  14  CaL  IIS; 
Cal.  66;  S2  Gal.  83;  36  Cal.  299. 

Fromiasorf  notes— 1  Cal.  159, 194;  4  CaL  202;  38  Cal.  569;  sigiiatiire  1 
printed  f ac-simlle,  48  Cal.  665. 
Admisaion  of  ezecation— 31  CaL  73;  32  CiU.  88;  33  CaL  473. 
Beference— pleading  by,  24  CaL  78;  50  Cal.  298. 

§  448.  When  the  defense  to  an  action  is  founded  on 
written  instrument,  and  a  copy  thereof  is  contained  inth« 
answer,  or  is  annexed  thereto,  the  genuineness  and  daj 
execution  of  such  instrument  are  deemed  admitted,  anU 
the  plaintiff  file  with  the  clerk,  within  ten  days  after  i 
ceiving  a  copy  of  the  answer,  an  affidavit  denying  ^< 
same,  and  serve  a  copy  thereof  on  tha  defendant, 
effect  July  1st,  1874.] 

Omission  of  affidavit— denying  execution,  49  Cal.  38. 

§  449.  But  the  execution  of  the  instrument  mentione 
in  the  two  preceding  sections  is  not  deemed  admitted  byj 
a  failure  to  deny  the  same  under  oath,  if  the  party  desiH 
ing  to  controvert  the  same  is,  upon  demand,  refused  anl 
inspection  of  the  original.  Such  demand  must  be  in  writ-l 
ing,  served  by  copy,  upon  the  adverse  party  or  his  attor-J 
ney,  and  filed  with  the  papers  in  the  case.  [In  effect] 
AprU  16th,  1880.] 

Inq;>ectlon  of  writings— order  for,  sec.  1000. 
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CHAPTER  Vn. 
OEZfERAL  RXTLSS  OF  PLBADINa. 

452.  Pleadings  to  be  liberally  constrned. 

453.  Sbam  and  Irreleyant  answers,  etc.,  may  be  stricken  oat. 

454.  How  to  state  an  account  In  pleadings. 
!  I  455.  Bescriptlon  of  real  property  In  a  pleading. 

Jud^nnents,  how  pleaded. 

Conditions  brecedent,  how  to  be  pleaded. 

Statute  of  Limitations,  how  pleaded. 

Private  statutes,  how  pleaded. 

Iiibei  and  slander,  how  stated  In  complaint.   Not  necessary  to 
allege  or  prove  special  damages. 
%  461.  Answer  in  such  cases. 
S  462.  Allegation  not  denied,  when  to  be  deemed  tme.   When  to  be 

deemed  controverted. 
S  46S.  A  material  allegation  defined. 
S  464.  Supplemental  complaint  and  answer. 
\  4fi5.  Pleadings  subsequent  to  complaint  must  be  filed  and  served. 

§  452.  In  the  construction  of  a  pleading,  for  the  pur- 
pose of  determining  its  effect,  its  allegations  must  be  lib- 
erally construed,  with  a  view  to  substantial  justice  be- 
tween the  parties. 

FleadingSi  oonstmctioii  of-«ee  1  Cal.  167;  82  CaL  176, 689;  40  Cal.  83; 
48Cia.610;  50  Cal.  258. 

^^Liberal  con8tmctlon-^48  Gal.  221, 610;  and  see  sees.  478, 475;  but  see 
49  Cal.  612;  52  Cal.  99. 

Strict  construction— formerly,  1  Cal.  861;  8  Cal.  822:  frCaL  50;  9  Cal. 
SO:  10  Cai.  822;  14  Cai.  42, 103;  23  CaL  112;  26  Cal.  418;  29  Cal.  16;  30  CaL 
«72;  49  Cai.  612;  52  CaL  99;  but  see  28  Cal.  684. 

Substantial  justioe— 1  CaL  98;  28  CaL  684. 

§  ^53.  Sham  and  Irreleyant  answers,  and  irrelevant 
and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  dis- 
cretion, impose. 

Section  generally— 22  Cal.  566;  84  Cal.  161;  43  CaL  180, 869. 

Striking  ont-generaUy ,  13  Cal.  623 ;  15  Cal.  414 ;  25  Cal.  37 ;  28  Gal.  295 ; 
^CaL  665;  and  compare  sec.  433:  not  at  chambers,  30  Cal.  560:  notice 
of  motion,  specifying  grounds,  33  Cal.  173. 

^^Shui  and  irrelevant  answers— pretended  defenses,  10  Cai.  22:  18 
9!li>3S7;  32  Cal.  571:  36  Gal.  300;  40  Cal.  166, 444:  affidavit  of  good  faith, 
83^^  objection,  18  CaL  337:  general  denial,  striking  out.  51  CaL  313; 

^&tS][evant  and  redundant  matter— 11  Gal.  104;  IS  CaL  414;  16  CaL 
9fUmi  28 CaL  679;  30  CaL  194, 565;  53  CaL 255. 
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§  454.  It  is  not  necessary  for  a  party  to  set   Forth  in 
pleading  the  items  of  an  accoant  tneiein  allege<7,  bat  Im 
mnst  deliyer  to  the  adverse  party»  within  five  €tsk,ys  aft 
a  demand  thereof  in  writing,  a  copy  of  the  account,  or  bel 
precladed  from  giving  evidence  thereof.    The  court  or 
lodge  thereof  may  order  a  farther  acconnt  wheit    tiie  one  [ 
delivered  is  too  general,  or  is  defective  in  any  pajrticular. 
[In  effect  March  9th,  1880.] 

Acconnt— setting  forth,  1  GaL  437;  32  Cal.  634. 

BiUofptttionlan~nGaL280;  32  CaL  638;  46  Gal.  30. 

§  455.  In  an  action  for  the  recovery  of  real  property, 
it  must  be  described  in  the  complaint  with  such  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it. 

DeBc^ptLon-^  Cal.  42;  6  CaL  155;  16  GaL  433;  19  GaL  300;  21  Cal.  140; 

§  456.  In  pleading  a  judgment,  or  other  determinatioD 
of  a  court,  officer,  or  board,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party 
pleading  must  estabUsh  on  the  trial  the  facts  conferring 
jurisdiction. 

Pleading  judgment,  or  other  determination~12  Gal.  181, 283 ;  35  GaL 
448;  S3  Gal.  135.  , 

Judgment— 17  GaL  518;  36  Cal.  117;  and  see  Jostiflcatlon  under  Proo* 
ess,  note  on  Answer  in  Particular  Gases,  sec.  437;  "  Riren  or  made,'*  az 
GaL  407. 

Determination  of  board— 47  GaL  488. 

§  457.  In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  is  not  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  his 
part,  and  if  such  allegation  be  controverted,  the  p^rty 
pleading  must  establish,  on  the  trial,  the  facts  showing 
such  performance. 

Conditions  precedent— interpretation  of,  see  Givll  Gode,  see.  1437;  5 
Gal.  341;  17  Cal.  276. 588;  24  Cal.  632:  34  Gal.  670;  50  Gal.  350,  S75:  aUega- 
tlon  of,  6  Gal.  258;  30  Cal.  486;  35  CaL  448;  49  Cal.  566:  general  averment. 
In  contract  only,  52  Gal.  350. 

Farticniar  instances— attorney  paid,  3  Cal.  110 :  de^d,  demand,  tend- 
er, etc.,  25  Cal.  266;  35  Cal.  661 ;  40  Gal. 438;  41  Cal.  420, 532;  45  Cal.  SOC;  16 
Gal.  8;  47  GaL  72:  insuraace  policy,  flre,  44  CaL  264;  47  GaL  416:  statu- 
tory conditions,  section  does  not  cover,  24  CaL  630;  35  GaL  448:  39  Gi 
490:  52  GaL  850:  taxes,  street  assessments,  etc.,  22  GiO.  133;  47  CaL  45 
48  GaL  427, 661. 

§  458.  In  pleading  the  Statute  of  Limitations,  it  is  m 
necessary  to  state  the  facts  showing  the  defense,  but 
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may  1>e  stated  geneially  that  the  cause  of  action  is  barred 

by  tlie  proTisions  of  section (giving  the  number  of  the 

section  and  subdivision  thereof,  if  it  is  so  divided,  relied 
upon)  of  the  Code  of  Civil  Procedure;  and  if  such  allega- 
tion. l>e  controverted,  the  party  pleading  must  establish, 
on  tbe  trial,  the  facts  showing  that  the  pause  of  action  is 
BO  'barred. ' 

See  X^XKiTATiONS  OmrEBALLT,  pleading,  see.  Site:  before  Code. 
17  Cal.  571;  27  Cal.Z78:  specially  pleading,  47  OaL  291:  replication  as- 
sumed, 49  CaL  301. 

§  459.  In  pleading  a  private  statute,  or  a  right  derived 
tlieref rom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

S  460.  In  an  action  for  libel  or  slander,  it  is  not  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the 
parpose  of  showing  the  application  to  the  plainti£f  of  the 
aeiamatory  matter  out  of  which  the  cause  of  action  arose; 
but  it  is  sufficient  to  state,  generally,  that  the  same  was 
published  or  spoken  concerning  the  plaintiff;  and  if  such 
alleeation  be  controverted,  the  plaintiff  must  establish, 
on  Uie  trial,  that  it  was  so  published  or  spoken. 

OoUoqnlam-^  Cal.  58;  41  CaL  378;  47  Cal.  207;  51  CaL  7ft. 

Innnendo— 41  Cal.  378. 

§  461.  In  the  actions  mentionecf  in  the  last  section,  the 
defendant  may,  in  his  answer,  allege  both  the  truth  ot  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damages;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence 
the  mitigating  circumstances. 

Libel  snit— answer  in,  9  Cal.  529;  10  CaL  371. 

T^th-^l  CaL  379;  47  Cal.  258;  50  CaL  631;  51  CaL  75. 

Mitigating  circnmstances— 41  Cal.  379:  47  CaL  252. 

Kivileged  commnnication— 47  CaL  624. 

§  462.  Every  material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true;  the  statement  oi  auy  new  mat- 
ter in  the  answer,  in  avoidance  or  constituting  a  defense 
or  counter-claim,  must,  on  the  trial,  be  deemed  contro- 
verted by  the  opposite  party. 

Admissions  and  replications— 8  CaL  275;  12  Cal.  403;  15  Cal.  638;  19 
CaL  28:  31  CaL  231:  82  Cal.  450:  34  CaL  160:  40  CaL  110;  41  Cal.  133,279;  44 
CaL  100;  48  CaL  483:  49  CaL  301 ;  52  Cai.  665. 

§  463.  A  material  allegation  in  a  pleading  is  one  essen- 
tial to  the  claim  or  defense,  and  which  could  not  be 
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Btrioken  from  the  pleading  without  leaving  it  insnffi* 
clent. 

Iffaterial  allegatlon-deflned,  9  Cal.  499;  15  CaL  411;  48  CaL  4S9:  ia 
complaint,  see  Facts,  allboatiov  of,  under  Code  Pleading,  aeCi 
421fi :  answer,  denials  of,  in,  see  sec.  437fi. 

§  464.  The  plaintiff  and  defendant,  respectively,  may 
be  allowed,  on  motion,  to  make  a  supplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occurring 
after  the  former  complaint  or  answer.  - 

Complaint,  supplemental-^  Gal.  483;  14  CaL  875;  15  Cal.  308;  60  CaL 

Answer,  snpplemental~27  CaL  247;  80  Cal.  472;  41  CaL  221;  47  CaL 
437;  Harding  v.  Minear,  April  6th,  1880. 
Amending  pleadings— see  sec.  473. 

§  465.  All  pleadinss  subsequent  to  the  complaint  most 
be  filed  with  the  clerk,  and  copies  thereof  served  npoQ 
the  adverse  party  or  his  attorney.  [In  effect  July  l9t> 
1874.] 

Extension  of  time— for  filing  and  serving,  47  Cal.  86. 
Amended  complaint— must  be  served,  63  CaL  298. 
Servioe  of  papers— sec.  1011  et  seq. 
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CHAPTER  VnL 

VARIAKCXS-MISTAKES  IN  PZaBADINaS 
AND  ABCENDMZINTS. 

469.  Haterlal  ▼arlaaees,  how  provided  for. 

470.  Immaterial  variance,  how  provided  for. 

471.  What  not  to  be  deemed  a  variance. 

472.  Amendments  of  coarse,  and  effect  of  demnrrer. 

473.  Amendments  by  the  court.  Bnlaiging  time  to  plead  and  reUev« 

Ing  from  juogments,  etc. 
1 474.  Solng  a  party  by  a  flctitions  name,  when  allowed. 
I  478.  No  error  or  defect  to  be  regarded  mdeas  it  aflecti  snhstaatlal 

rights. 

§  469.  Ko  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  is  to  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits.  Whenever 
it  appears  that  a  party  has  been  so  misled,  the  court  may 
Older  the  pleadings  to  be  amended,  upon  such  terms  as 
may  be  just.    [In  effect  July  1st,  1874.  J 

Material  variance-32  CaL  11;  46  GaL  193, 616. 

hnmaterial  varianoe— eec  470. 

Variance,  fktal-sec.  471. 

§  470.  Where  the  variance  is  not  material,  as  provided 
in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  imme- 
diate amendment,  without  costs. 

Varianoe— materiid,  sec.  4G9;  fatal,  sec.  471,  and  note;  curable,  see. 

I  471.  Where,  however,  the  allegation  of  the  claim  or 
uetense  to  which  the  proof  is  direct^,  is  improved,  not  in 
some  particular  or  particulars  only,  but  in  its  general 
Bc^  and  meaning,  it  is  not  to  be  deemed  a  case  of 
vanance,  within  the  last  two  sections,  but  a  failure  of 
proof. 

^^>ef-general]y,  sees.  1824, 1869. 

,^oof,  firilore  of— dismissal  for,  sec.  681,  sabd.  6:  geneially,  see 
xKthjL  Vabxavox,  in/ra. 

.Varianod— fbtal,  8  GaL  191;  6  Gal.  60S:  )o  Gal.  832:  22  GaL  616:  33  Gal. 
iJl;  35CaL  191:  41  GaL  96:  45  Gal.  88,617;  49  Gal.  347;  61  Gal. 606:  cura- 
Pi«t>eC8.409.470;  7  Gal.  188;  20  GaL  890;  28  Gal.  286;  80  GaL  864;  31  GaL 
^\  t2  OaL  14, 89;  86  Gal.  94, 168;  89  Gal.  601;  41  GaL.667. 
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§  472.  Any  pleading  may  be  amended  once  by 
party  of  coarse,  and  without  costs,  at  any  time  bef( 
answer  or  demurrer  tiled,  or  after  demurrer  and  l>ef ore  1 
trial  of  the  issue  of  law  thereon,  by  filing  the  same 
amended,  and  serving  a  copy  on  the  adverse  party,  w1 
may  have  ten  days  thereafter  in  which  to  answer 
demur  to  the  amended  pleading.  A  demurrer  is  i 
waived  by  filing  an  answer  at  the  same  time;  and  whc 
the  demurrer  to  a  complaint  is  overruled,  and  there  is 
answer  filed,  the  court  may,  upon  such  terms  as  may 
just,  allow  an  answer  to  be  filed.  If  a  demurrer  to 
answer  be  overruled,  the  facts  alleged  in  the  answer  mi 
be  considered  as  denied,  to  the  extent  mentioned  in 
tion  462.    [In  effect  July  1st,  1874.] 

Pleading,  amendment  of-Kiomplaint,  10  OaL  410;  14  CaL  202;  90 
76;  84  Cal.  167:  answer,  see  it^ra. 

Complaint,  amended— ^filing,  seo.  432;  28  GaL  246:  senring,  6S 
293 :  ireueraUy,  sec.  473n. 

Declining  to  amend--eflect  of,  see  Waftss  mider  AxEzmi 
sec.  473». 

ADSwer—Ammdment  nf,  sec.  473n.    With  demurrer,  waiver  f  ormeriy| 
1  Cal.  206,  470:  at  same  time,  sec.  431.    After  demurrer  overruled,  an 
tice,  sec.  476:  terms,  13  Cal.  440;  23  CaL  127;  28  CaL  672;  88  GaL  588. 

§  473.  The  court  may,  in  furtherance  of  justice,  and  oi 
such  terms  as  may  be  proper,  allow  a  party  to  amend  an^ 
pleading  or  proceeding  oy  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  thi 
name  of  a  party,  or  a  mistake  in  any  other  respect;  ami 
may,  upon  like  terms,  enlarge  the  time  for  answer  or  de 
murrer.    The  court  may  likewise,  in  its  discretion,  afte 
notice  to  the  adverse  party,  allow,  upon  such  terms  as  may* 
be  just,  an  amendment  to  any  plesMdiug  or  proceeding  ini 
other  particulars;  and  may  upon  like  terms  allow  an 
answer  to  be  made  after  the  time  limited  by  this  Code; 
and  may,  also,  upon  such  terms  as  may  be  just,  relieve  a 
party  or  his  legal  representative  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mis-' 
take,  inadvertence,  surprise,  or  excusable  neglect;  pro- 
vided,  that  application  therefor  be  made  within  a  reasona- 
ble time,  but  in  no  case  exceeding  six  months  after  such 
judgment,  order,  or  proceeding  was  taken.    When  from 
any  cause  the  summons  in  an  action  has  not  been  person- 
ally served  on  the  defendant,  the  court  may  allow,  on 
such  terms  as  may  be  j^st,  such  defendant  or  his  legai 
representative,  at  any  time  within  one  year  after  the  ren- 
dition of  anv  jud^ent  in  such  action,  to  answer  to  the 
merits  of  the  original  action.    When,  in  an  action  to 
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Dcover  tlie  possessioii  of  personal  property,  the  person 
oakiiii^  any  afadavit  did  not  truly  state  the  value  of  the 
»xopeTty »  and  the  officer  taking  the  property,  or  the  sore- 
ies  on  any  bond  or  undertaking,  is  sued  for  taking  the 
am.e»  the  officer  or  sureties  may  in  their  answer  set  up  the 
xne  valne  of  the  property,  and  that  the  person  in  whose 
)ebsdf  said  affidavit  was  made  was  entitled  to  the  posses- 
lion  of  the  same  when  said  affidavit  was  made,  or  that  the 
ralue  in  the  affidavit  stated  was  inserted  by  mistake,  the 
court  shall  disregard  the  value  as  stated  in  the  affidavit, 
and  give  judgment  according  to  the  right  of  possession  of 
said  property  at  the  time  the  affidavit  was  made.  [In 
effect  March  9th,  1880.] 

Pasty,  name  of— see  under  AmirDionrT,  Utfto. 

Mistake  in  other  respect—see  same. 

Zhctension  of  time— 5  Cal.  62.  » 

Other  particulars— see  under  Ahxndicbvt  infra,  tqpios  Avswxb, 

COHFXtAIKT,  DXVAULT,  Jm>aMSHT»  etC. 

JTodgmenty  order,  etc.— relief  from,  see  under  AicsirDiaDgrT  i^fra, 

\Opteft  DBF^ULT,  EiQIHTT,  JUDGMENT,  etC. 

Suxinrisey  etc.— see  under  Axxst>vxst,  topic  Opxsnra  Dkfault; 
also,  sec  667,  subd.  8,  and  28  Cal.  339.  * 

Summons— not  personally  served,  6  CaL  101 ;  and  see  under  A]CSHi>- 
vxHT,  topic  OPBiriiro  Di&f4;ui.t. 

Claim  and  deUverjr-^-AffldaTlt  on,  sec.  510. 

ikMENDMENT. 

_Answer-0  CaL  119;  16  Cal.  153;  17  CaL  285;  23  CaL  190, 39B;  29  Cal.  637; 
l5GaL  318;  31  CaL  185;  38  CaL  72;  40  CaL  445;  47  CaL  174, 416, 608. 


Clerical  errors— 19  GiQ.  127 ;  and  see  sec.  475  and  note. 

Oomidalnt-secs.  432, 472;  3  CaL  75;  5  Cal.  224;  6  Cal.  413;  15  CaL  145; 
Sf  CaL  78:  27  CaL  35;  28  Cal.  673;  30  Cal.  77;  33  CaL  136, 339:  37  Cal.  282; 
(5C4 128, 616:  48  CaL  171 ;  50  CaL  525, 549;  53  CaL  88;  KlOly  v. McKib- 
^wn.  Fell.  22nd,  1880, 5  Fac.  C.  L.  J.  38. 

Conditions  of— see  Tsbks. 

Costa— bin  of,  correcting,  3  CaL  115:  as  terms  of  amendment,  49  CaL 
*W;  and  see  tbbms. 

Default,  opening— conditions,  see  Tbbms:  grounds  for,  2  Cal.  248; 
•  CaLlOl;  9  CaL  130;  16  CaL  377;  18  Cal.  455:  19  Cal.  114, 605. 632:  20  CaL 
1^3  34  Cal.  235:  37  Cal.  247:  40  CaL  97, 154;  41  CaL  17, 314:  43  Cal.  254:  46 
^63;  47  CaL  86,  619;  49  CaL  33:  motion  for,  16  CaL  160:  43  CaL  253: 
diowlng  for.  5  CaL  80:  6  Cal.  174;  7  CaL  280;  9  Cal.  137:  20  CaL  138;  21 
CaL  3M^  23  Cal.  129:  Bailey  «.  Taafe,  29  Cal.  423;  33  Cal.  325;  34  Cal.  80; 
49  CaL  54;  51  Cal.  118;  53  CaL  69:  time  for,  see  TEBH  ov  COUBT. 

Discretion— of  court  below  as  to,  see  sec.  128,  subd.  8;  sec.  657,  f?ener- 
V^note;  2  CaL  194, 409;  8  CaL  115;  4  Cal.  229:  9  Cal.  58:  13  CaL  606;  16 
^j^lK;  20  CaL  138:  22  Cal.  127;  27  Cal.  238:  29  CaL  74;  40  CaL  445;  Page 
f.  Williams,  June  10, 1680, 5  PacCL.  J.  490. 

^Sq^iitfy  control  oTer  judgment  in— racating  for  fraud,  18  CaL  686; 

Co2>a  Civ.  Pboo.— 15. 
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21  OaL  U2t  nltof,  when  none  at  law,  3  GaL  130s  6  CaL  407: 6  GiL  S2;  TJ 
CaL  33;  14  OaL  157:  20  OaL  114:  foreclosure,  see  Hobtoaob. 

Ezecntlon— 68  Gal.  697. 

GteneraUy— 2  Gal.  194;  8  Cal.  115;  7  CaL  135;  14  CaL  201;  17  CaL  885;  ttjl 
CaL 445;  41  Cal.  17(812;  43 Cal. 253 ;  45 Cal. 53:  47 CaL 527;  48 CaL 582;  «7 
Cal.  846;  and  see  Disosetiov,  JusTios,  Libboalitt,  and  TxBa%| 
infra. 

Immaterial— see  Jubticb. 

JvLdgmeni-^C^rrection  aft  see  Ntnro  pbo  Tuzro,  and  5  CaL  492:  #<< 
Cal.  64:  53  Cal.  88.  Amendment  cf  plead^gs  aftett  31  CaL  185;  40  GaL4A. i 
47  Cal.  608;  48  Cal.  171.  Relief  from:  vaca£b3ff,8eeDiCFAXrLT.OPXHiiiB^ 
and  5  CaL  80:  47  Cal.  619;  49  Cal.  266;  50  Cal.  160;  63  CaL  197:  modKT 
Ing,  47  Cal.  259;  49  Cal  233:  equity,  control  over,  see  Equity. 

Jastice— su1»tantla1,ln  f urtberance  of.  5  CaL  119;  17  CaL  285;  22CiL 
231;  SO  CaL  321;  38  CaL 75;  46  Cal.  327;  47  G^  428. 

LiberaUty-as  to,  2  Cal.  194;  18 CaL  849;  23  Cal.  81;  38  CaL  163. 

Limitations— statute  of,  amendment  bj  pleadii^,  see  FiiBADim 
under  Limitations  Genbballt,  sec.  3i2n. 

Mistake— relief  A'om,  see  Default,  oPEimro,  and  JuDaxxHt; 
also,  £icliardson  v.  Mussey,  Feb.  23rd,  1880, 6  Fac  C.  L.  J.  70. 

Mortgage— and  foreclosure,  16  Cal.  461 ;  49  Cal.  678;  52  CaL  660L 

Nunc  pro  tune— entry,  9  Cal.  351;  27  CaL  491;  and  see  BaoOBD. 

Tesh  or  COUBT. 

^  Orerslghts— of  counsel,  38  CaL  163. 
Party,  name  of— see  Aicendment  undeir  Farties  generally,  sk. 

S67n,  also  1  CaL  172, 175, 191. 410:  2  Cal.  237:  9  CaL  56;  13  CaL  70, 606;  U 

Cal.9;  48  CaL  434;  49  CaL  306;  50Cai.268;61  C^  153;  63  Gal.  38. 

Pleading— sec.  472n. 

Process— 2  CaL  193;  53  Gal.  557. 

Record— see  Judoheitt.  and  Tebh  of  Coubt;  also,  3  GaL395:4 
CaL  331;  9  CaL  173, 351;  19  Gal.  127;  20  CaL  632;  27  CaL  481;  46  CaL  11& 

Referee— no  power  to  allow,  when,  2  CaL  197. 

Return— of  officer,  23  CaL  61. 

Term  of  court- After  expiration  of,  formerly,  see  A]>JOUBV]aEVTi 
sec.  S3,  note  on  Jurisdiction  and'  Tbbhs,  sec.  78»:  also,  2  OaL  W; 
8  Cal. 255;  4  Cal.  106,280:  5  CaL 407:  0  CaL  173;  19 CaL  127, 708;  20 GaLlMi 
632;  25  Cal.  17;  28  Cal.  335;  30  Cal.  197;  51  Cai!  118. 

Terms— allowance  on,  generally,  49  CaL  308:  for  opening  defantti  fl 
CaL  443;  36  CaL  288;  41  Cal.  17;  48  CaL  562;  49  CaL  33,  lOL^ 

Verifying— amendment  by,  see  sec.  446fi. 

Waiver— by  amendbig,  14  CaL  25 :  by  declining  to  amend,  24  CaL  60; 
36  CaL  112;  50  Cal.  499:  by  resisting  amendment,  10  CaL  347:  of  amead* 
ment  by  answering,  42  Cal.  227. 

§  474.  When  the  plaintiff  is  ignorant  of  the  name  of  s 
defendant,  he  must  state  that  fact  in  the  complaint,  and 
such  defendant  may  be  designated  in  any  pleaaing  or  pio- 
ceeding  by  an^  name,  and  when  his  true  name  Is  discov- 
ered the  pleadmg  or  proceeding  must  be  amended  accord- 
ingly. 

Fictitious  name  used— 2  Cal.  062:  14  Gal.  119:  27  CaL  99;  40  GaL  410: 
42  Gal.  287, 577;  45  CaL  698;  60  GaL  205, 685;  Mcdeery  v.  fiverdlng,  Feb. 
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14t]i«1860»6Pae.O.L.J.9;  Slieniiaii«.McCartIi7,lCairchSrdfl88Q,6Fae. 
C.  li.  J.  68. 

§  475.  Tbe  court  must,  in  every  staple  of  an  action,  dis- 
rc^rd  any  error  or  defect  in  tbe  pleadings  or  proceedings 
wJiich  does  not  affect  the  substantial  rights  of  the  parties, 
and  no  jadg^menl;  shall  be  reversed  or  affected  by  reason 
of  Buch  error  or  defect. 

Amendment— eec.  479n. 

EzTors  not  prejudicial— see  sec.  807,  robd.  Tn,  and  9  CaL  S89;  16  CaL 
5:4;  20  Cat.  686:  81  Cal.  883:  82  CaL  11, 149;  48  CaL  846, 8M;  61  OaL  176:  62 
Cat  171,  S38;  63  CaL  491. 667. 

§  476.  "When  a  demurrer  to  any  pleading  is  sustained 
OT  overmled,  and  time  to  amend  or  answer  is  given,  the 
time  BO  given  runs  from  the  service  of  notice  of  the  decis- 
ion or  order.   Tin  effect  July  isc,  1874.] 

dompntation  of  time— eec.  12fi. 

Time  to  answer— sees.  433, 473, 478. 

Hotice,  service  of— eec.  1010  et  teq, 

Ommling  demnnrer—Notloe  of,  Incorponitiiig  in  record,  62  Gal. 


TITLB  Vnl 

Of  the   Provisional   Remedies    in   Civil 

Actions. 

Chap.     I.  Arrest  and  Bail. 

n.  Claim  and  delivery  of  Personal  Property. 

TTT.  Injunction. 

IV.  Attachment. 

V.  Beceivers. 

VL  Deposit  in  Court. 

[172] 


OHAPTEB  I. 


□rlty  l>;  plaintiff  Irslato  ordi 


•f  ot  UerendMit. 


S  47a  No  petson  can  be  sirealed  in  n  civil  kotioo.  az< 
cept  as  prescnbed  In  tbls  Code. 

Im;riBoiiinem  fbr  dabt  asd  toTtt-Const.  CaL  art.  1,  Mc  IS. 
..Amu-fwtlca  prtrllemd  fiom.  Ctmat.  Cal.  art.  2,  sec  2;  art.4.)ec 

^aod— nqnlalM.roraneM.l  CaLWa;  S  CaL  HO;  aecns,  labd.  4, 
iMei  but  >ra  Coiut.  Gal.  ait.  1,  MC  It. 
IT*  axaat— 411  CaL  169. 

'  3  47S.  The  defendant  may  be  airested,  aa  IteTelnaftec 

piescilbed,  tD  tbe  following  caaes: 

1  In  an  action  for  tbe  lecoTery  of  money  or  damages 
on  a  canae  of  action  aiislnt;  upon  contract,  ezpreBS  or 
toplied,  when  the  defendant  is  abont  to  depart  from  the 
State  with  intent  to  defiand  his  credimis ; 

!•  In  an  action  for  a  floe  (a  penalty,  or  for  money  or 
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property  embezzled,  or  fraudaleutly  mlsappliedy  or 
verted  to  his  own  use,  by  a  public  officer,  or  an  officer 
a  corporation,  or  an  attorney,  factor,  broker,  agent, 
derk,  in  the  course  of  his  employment  as  such,  or  by  fl , 
other  person  in  a  fiduciary  capacity;  or  for  misoondactdr' 
neglect  in  office,  or  in  a  professional  employment,  or  for 
a  willful  violation  of  duty; 

3.  In  an  action  to  recover  the  possession  of  pexaooA 
property  unjustly  detained,  when  the  property,  or  aq 
part  thereof,  has  been  concealed,  removed,  or  dispose  a( 
to  prevent  its  being  found  or  taken  by  the  sheriff; 
*  4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought;  or  in  concealing  or  disposing  of  the 
property  for  the  taking,  detention,  or  conversion  of  wliiob 
the  action  is  brought; 

5.  When  the  defendant  has  removed  or  disposed  of  Ui 
property,  or  is  about  to  do  so,  with  intent  to  de^ud  I2& 
creditors.    [In  effect,July  1st,  1874.] 

Arrest— generally,  2  Cal.  609;  3  CaL  877 ;  8  GaL  87. 

Subdivision  1.  Contract,  express  or  implied— see  CItU  CoOb, 
sees.  1620. 1021. 

Subdivision  2.  Agent's  misappropriation— 1  GaL  M6;  8  GaL  Ot 

Subdivision  8.  Claim  and  delivenr— generally,  see  see.  009  d  m^ 

Subdivision  4.  Fraud— 1  GaL  440;  6  CaL  61. 240. 

§  480.  An  order  for  the  arrest  of  the  defendant  mmt 
be  obtained  from  a  judge  of  the  court  in  whieh  the  action 
is  brought.    [In  effect  March  9th,  1880.] 

§  481.  The  order  may  be  made  whenever  it  appears  to 
the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sulBcient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  ibentionedin  section  four  hundred 
and  seventy-nine.  The  affidavit  must  be  either  positive 
or  upon  information  and  belief;  and  when  upon  infoniu- 
tion  and  belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.  If  an  order  of  arrest 
be  made,  the  affidavit  must  be  filed  with  the  clerk  of  the 
court.    [In  effect  July  1, 1874.] 

Order— generally.  3  Cal.  877;  6  CaL  67. 818;  10  CftL  4U. 

Affidavit— requisites  of,  2  CaL  007. 

§  482.  Before  making  the  order,  the  judge  must  reqaire 
a  written  undertaking  on  the  part  of  the  plaintiff,  witb 
sureties  in  an  amount  to  be  fixed  by  the  judge,  which 

OTreet  *" 


must  be  at  least  five  hundred  dollars,  to  the  effect  that 
the  plaintiff  will  i 
the  defendant,  am 


the  plaintiff  will  pay  all  costs  which  may  be  adjudged  to 

id  all  damages  which  he  inay  siiatain  by 
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» 

Ma<m  of  tbe  arrest,  if  the  same  be  wrongf  al,  or  without 
nfficient  cause,  not  exceeding  tbe  sum  specified  in  the 
indertakinii^.  The  undertakinff  most  be  filed  with  the 
lerk  of  tbe  court.    [In  effect  July  1st,  1874.] 

UndertaJdns— generally,  sees.  Mln,  1(K7;  also  see  tees.  200,  sabd.  t, 
nd  OUl,  sabd.  1. 

§  483.  Tlte  order  may  be  made  at  the  time  of  the  issu- 
ng  of  the  summons,  or  any  time  afterwards  before  judg- 
uent.  It  must  require  the  sheriff  of  the  count v  where  the 
lefendant  may  be  found,  forthwith  to  arrest  him  and  hold 
lim  to  bail  in  a  sjiecitied  sum,  and  to  return  the  order  at 
i  time  therein  mentioned,  to  the  clerk  of  the  court  in  which 
;he  action  is  pending. 

Order  of  sunrest— wben  may  be  made,  6  Cal.  320. 

§  484.  The  order  of  arrest,  with  a  copy  of  the  affidavit 
apon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  of  the  affidavit,  and  also,  if  desired,  a  copy  of  the 
order  of  arrest. 

§  485.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant  and  keeping  him  in  custody  until  dis- 
charged by  law. 

§  486.  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  in  the 
order  of  arrest. 

§  487.  Tbe -defendant  may  give  bail  by  causing  a  writ- 
ten undertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount 
mentioned  in  the  order  of  arrest,  that  the  defendant  will 
at  all  times  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  judgment  therein,  or  that 
tbe^  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  may  be  recovered  in  the  action. 

Bail-Effect  of,  as  wairer,  6  CaL  59:  quaUflcations  of,  sees.  494, 10S7 ; 
•oietles,  complaint  agaUast,  49  CaL  252. 

S488.  At  any  time  before  judgment,  or  within  ten 
ws  thereafter,  tbe  bail  may  surrender  the  defendant  in 
tbeir  exoneration;  or  he  may  surrender  himself  to  the 
sheriff  of  the  county  where  he  was  arrested. 

Bnzrender  of  defendant— 5  Cal.  93;  8  CaL  552. 

§  489.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally 
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oharged,  may  themselves  arrest,  Gr,  by  a  written  anthcv-j 
ity  indorsed  on  a  certified  copy  of  tlie  undertaking,  maj 
empower  the  sheriff  to  do  so.    Upon  the  arrest  of  defei 
ant  hj  the  sheriff,  or  upon  his  delivery  to  the  sheriff 
the  bail,  or  upon  his  own  surrender,  the  bail  are  exoac 
ated,  if  such  arrest,  delivery,  or  surrender  take  place  b 
fore  the  expiration  of  ten  days  after  judgment;  but  it j 
such  arrest,  delivery,  or  surrender  be  not  made  withitj 
ten  days  after  judgment,  the  bail  are  finally  charged  oa 
their  undertaking,  and  bound  to  pay  the  amount  of  tlM 
judgment  within  ten  days  thereafter. 

Bail— UabUity  of,  6  Cal.  57. 

Jadgment— witbln  ten-days  after,  8  Cal.  654. 

§  490.  If  the  bail  neglect  or  refuse  to  pay  the  jodff* 
ment  within  ten  days  after  they  are  finally  charged,  aa 
action  may  be  commenced  against  such  bail  xor  tbe 
amount  of  the  original  judgment. 

§  491.  The  bail  are  exonerated  by  the  death  of  the  de- 
fendant, or  his  imprisonment  in  a  State  Prison,  or  by  ^ 
legal  discharge  from  the  obligation  to  render  bimsoli 
amenable  to  tne  process. 

§  492.  Within  the  time  limited  for  that  purpose,  the 
sheriff  must  file  the  order  of  arrest  in  the  office  of  tbe 
clerk  of  tbe  court  in  which  the  action  is  pending,  with 
his  return  indorsed  thereon,  together  with  a  copy  of  the 
undertaking  of  the  bail.  The  original  undertaking  he 
must  retain  in  his  possession  until  filed,  as  herein  pro* 
vided.  The  plaintiff,  within  ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  n6t  accept  tbe 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
sheriff  is  exonerated  from  liability.  If  no  notice  be 
served  within  ten  days,  the  original  undertaking  must 
be  filed  with  the  clerk  of  the  court. 

.493.  Within  five  days  after  the  receipt  of  notice,  the 
sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  atto^ 
ney,  notice  of  the  justification  of  the  same,  or  other  bail 
(specifying  the  places  of  residence  and  occupations  of  tbe 
latter),  before  a  judge  of  the  court,  or  county  clerk,  at  a 
specified  time  and  place ;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  f 
undertaking.    [In  effect  March  Qth,  1880.] 

§  494.  The  qualifications  of  bail  are  as  follows: 
1.  Each  of  them  must  be  a  resident  and  household     r 
freeholder,  within  the  state. 
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2.  XSacli  must  be  worth  the  amoant  specified  in  the  order 
)f  the  arrest,  or  the  amount  to  which  the  order  is  reduced, 
is  provided  in  this  cliapter,  over  and  above  all  his  debts 
and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion; but  the  judge  or  county  clerk,  on  justification,  may 
allow  more  than  two  sureties  to  iustify  severally,  in 
amounts  less  than  that  expressed  in  the  order,  if  the 
whole  iostification  be  equivalent  to  that  of  two  sufficient 
baiL     \Jn  effect  July  1st,  1874.] 

Qualifications— of  bail,  sec.  1057. 

§  495.  Eor  the  purpose  of  justification,  each  of  the  bail 
must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined 
on  oath,  on  the  part  of  the  plaintiff,  touching  his  suffl- 
ciency,  in  such  manner  as  the  judge  or  clerk,  in  his  discre- 
tion, may  think  proper.  The  examination  must  be  re- 
duced to  writing,  and  subscribed  by  the  bail,  if  required 
by  the  plaintiff. 

Justification— sec.  259,  mxbd.  S;  10  CaL  189. 

§  496.  If  the  judge  or  clerk  find  the  bail  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed,  and  the 
shei^  is  thereupon  exonerated  from  liability. 

Oonrt  commissioners— power  as  to  bail,  sec.  259,  sabd.  3. 

§  497.  The  defendant  may,  at  the  time  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  the  amount 
mentioned  in  the  order.  In  case  the  amount  of  the  baU 
be  reduced,  as  provided  in  this  chapter,  the  defendant 
may  deposit  such  amount  instead  of  giving  bail.  In 
either  case,  the  sheriff  must  give  the  defendant  a  certifi- 
cate of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 

Deposit  in  oonrt-aecs.  672^74, 2104. 

§  490.  The  sheriff  must,  immediately  after  the  deposit, 
pay  the  same  into  court,  and  take  from  the  clerk  receiv- 
ing the  same  two  certificates  of  such  payment,  the  one  of 
which  he  shall  deliver  to  the  plaintiff  ^s  attorney,  and  the 
other  to  the  defendant.  For  any  default  in  making  such 
payment,  the  sameproceedings  may  be  had  on  the  official 
bond  of  the  sheriff,  to  collect  the  sum  deposited,  as  in 
other  cases  of  delinquency. 

Sheriff-penalty  for  non-payment.  Political  Code,  sec.  4181. 

§  499.  If  money  is  deposited,  as  provided  in  the  two 
»ast  sections,  bail  may  be  given,  and  may  justify  upon 
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notice,  at  ainr  time  before  Judgment ;  and  on  the  filing  ( 
the  undertaking  and  justiflcation  with  the  clerk,  ^^ 
money  deposited  must  be  refunded  to  the  defendant 

§  500.  Where  money  has  been  deposited,  if  it  remas&i 
on  deposit  at  the  time  of  the  recovery  of  a  judgment  i&, 
favor  of  the  plaintiff,  the  clerk  must,  under  the  direetioB' 
of  the  court,  apply  the  same  in  satisfaction  thereof,  and 
after  satisfying  the  judgment,  refund  the  surplus,  if  any, 
to  the  defendant.    If  the  judgment  is  in  favor  of  the  de* 
fondant,  the  clerk  must,  under  like  direction  of  the  conzt» 
refund  to  him  the  whole  sum  deposited  and  rei 
unapplied. 

§  501.  If,  after  being  arrested,  the  defendant  escape  or 
is  rescued,  the  sheriff  is  liable  as  bail;  but  he  may  din 
charge  himself  from  such  liability  by  the  giving  bail  U 
any  time  before  judgment. 

§  502.  If  a  judgment  is  recovered  against  the  sherifla 
upon  his  liability  as  bail,  and  an  execution  thereon  is 
returned  unsatisfied  in  whole  or  in  part,  the  same  pro- 
ceedings may  be  had  on  his  official  bond  for  the  recovery 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  delin- 
quenoy. 

§  503.  A  defendant  arrested  may,  at  any  time  before 
the  trial  of  the  action,,  or  if  there  be  no  trial,  before  the 
entry  of  judgment,  apply  to  the  judge  who  made  the 
order,  or  the  court  in  which  the  action  is  pending,  upon 
reasonable  notice,  to  vacate  the  order  of  arrest  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made 
upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  tbe  plaintiffs  may  oppose  the  same  by  affida- 
vits or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made.    [In  effect  July  1st,  1874.] 

Defendant's  waiver-6  GaL  fi7. 

Motion  to  vacate  azrest— 1  Cal.  347;  S  Cal.  378. 

§  504.  If,  upon  such  application,  it  appears  that  there 
was  not  sufficient  cause  for  the  arrest,  the  order  most 
be  vacated;  or  if  it  appears  that  the  bail  was  fixed  too 
high,  the  amount  must  oe  reduced. 

Disoharge— no  rearrest  after,  2  Gal.  609. 
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509.  Dellvenr  of  p«n<mal  property,  wben  It  mtf  be  elalme<L 
610.  Allldayit  and  its  requlaites. 

51 1.  Bequtsltion  to  sheriff  to  take  and  deliver  the  property. 

512.  Security  on  the  part  of  the  platntlfi  and  proceedings  In  serving 

the  order. 
f  513.  Sxieeption  to  sureties  and  proceedings  tiieieoni  or  on  fallnre  to 
except. 

514.  Defendant,  when  entitled  to  redelivexy. 

515.  Justification  of  defendant's  sureties. 
&\ft.  Q^iftcation  of  sureties. 

517.  Roperty,  how  taken,  when  concealed  in  building  or  indosnie. 

518.  Property  how  kept. 
5111.  Claun  of  property  by  tliird  person, 
sao.  Notice  and  affidavit,  when  and  where  to  be  filed. 
631.  Actions  on  undertaking. 

§  509.  The  plaintiff  in  an  action  to  recover  the  posses- 
«ioii  of  personal  property  may,  at  the  time  of  issuing  the 
summons,  or  at  any  time  before  answer,  claim  the  deliv- 
ery of  such  property  to  him,  as  providea  in  this  chapter. 

Becovery  of  possession— of  personalty.  Code  remedy  for,  27  OaL 
IB5;  »Gal.683;  53  Cal. 433. 

Okdm  and  delivery— optional,  88  CaL  863;  generally,  3  OaL  489;  U 
^.282;  14  Cal.410;  22Cal.l89;  27  0aL4Bl;  28Oal.606;  84CaL645;38 
Gal.  110;  88  CaL  507. 588. 

§  510.  Where  a  delivery  is  claimed,  an  affidavit  must 
he  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

^  '2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant; * 

3.  The  alleged  cause  of  the  detention  thereof,  accord- 
hiKto  his  best  knowledge,  information,  and  belief; 

1  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fihe,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff,  or 
u  BO  seized,  that  it  is  by  statute  exempt  from  such  seizure. 

5-  The  actual  value  of  the  property. 

^nsticei^  conrts— see.  510  et  seq^  made  applicable  to,  sec  870. 

Smmnrisiov  o.  Valae— incorrectly  stated  in  aflldavit,  sec  478. 
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§  511.  The  plaintiff  or  his  attorney  may,  tberen^ 
by  an  indorsement  in  writing  upon  the  affidavit,  reqi 
the  sheriff  of  the  county  where  the  property  claimed  i 
be,  to  take  the  same  from  the  defendant. 

Indor8ement--3  Cal.  469. 

§  512.  Upon  a  receipt  of  the  affidavit  and  notice, 
a  written  undertaking,  executed  by  two  or  more  suffici 
sureties,  approved  by  the  sheriff,  to  the  effect  that  tl 
are  bound  to  the  defendant  in  double  the  value  of 
property,  as  stated  in  the  affidavit  for  the  prosecution  i 
tiie  action,  for  the  return  of  the  property  to  the  defei 
ants,  if  return  thereof  be  adjudged,  and  tor  the  paymc 
to  him  of  such  sum  as  may,  from  any  cause,  be  recovei 
against  the  plaintiff,  the  sheriff  must  forthwith  take  t| 
property  described  in  the  affidavit,  if  it  be  in  the  p( 
sion  of  the  defendant  or  his  agent,  and  retain  it  in 
custody.    He  must,  without  delay,  serve  on  the  defei 
ant  a  copy  of  the  affidavit,  notice,  and  undertaking, 
delivering  the  same  to  him  personally,  if  he  can  be  foui 
or  to  his  agent  from  whose  possession  the  property^ 
taken,  or  if  neither  can  be  found,  by  leaving  them  at  t' 
usual  place  of  abode  of  either,  with  some  person  of  si 
able  age  and  discretion,  or  if  neither  have  any  ^no^ 
place  of  abode,  by  putting  them  in  the  nearest  post-offic 
directed  to  the  defendant. 

Seizure  of  property— 3  CaL  113;  24  GaL  147. 

Undertaking— liability  on,  4  CaL  114;  7  CaL  890;  8  CaL  448;  31 
280;  49  CaL  303:  title  not  affected  by.  11  Cal.  277:  return  adjudged,! 
627, 667 :  dismissal  disdiarges,  sec.  581,  subd.  1. 

Sheriff's  duties— Political  Code,  sees.  4185, 4188,  and  generally, 
417W198.  ,.»-«, 

Value— incorrectly  stated  in  affidavit,  sec  473. 

§  513.  The  defendant  may,  within  two  days  after  tM 
service  of  a  copy  of  the  affidavit  and  undertaking,  gh . 
notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived! 
all  objection  to  them.  When  the  defendant  excepts,  thei 
sureties  must  justify  on  notice  in  like  manner  as  upon ' 
bail  on  arrest;  and  the  sheriff  is  responsible  for  the  saffi'.| 
ciency  of  the  sureties  until  the  objection  to  them  is  either 
waived  or  until  they  justify.  If  the  defendant  except  to[ 
the  sureties,  he  cannot  reclaim  the  property  as  provided: 
in  the  next  section. 
Justification  of  sureties— 10  CaL  189. 

§  514.  At  any  time  before  the  delivery  of  the  property 
to  the  plaintiff,  the  defendant  may,  if  he  do  not  except  to 
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the  snreties  of  the  plaintiff,  require  the  return  thereof, 
upon  giving  to  the  sheriff  a  written  undertaking,  executed 
by  two  or  more  sufficient  sureties,  to  the  effect  that  they 
ate  hound  in^^ouble  the  value  of  the  property,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recov- 
ered against  the  defendant.  If  a  return  of  the  property 
be  not  so  required  within  five  days  after  the  taking  and 
service  of  notice  to  the  defendant,  it  must  be  delivered  to 
the  plaintiff,  except  as  provided  in  section  619. 

Defendant's  snretiet— liability  of,  7  Oal.  668:  also  compare  sec.  612n; 
sodas  to  undertakings  generally,  see  sec.  041;  qnalifleatlons  of  sure- 
ties,  lec  1057. 

§  515.  The  defendant's  sureties,  upon  notice  to  the 
plihitilf  of  not  less  than  two  or  more  than  live  days, 
most  justify  before  a  judge  or  county  clerk,  in  the  same 
mamier  as  upon  bail  on  arrest;  and  upon  such  justifica- 
tion the  sheriff  must  deliver  the  property  to  the  defend- 
ant. The  sheriff  is  responsible  for  the  defendant's  sure- 
ties until  they  justify,  or  until  the  justification  is  com- 
pleted or  waived,  and  may  retain  the  property  until  that 
time;  if  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  must  deliver  the  property 
to  the  plaintiff. 

Bee  sec  fil%i. 

S  516.  The  qualification  of  sureties  must  be  such  as 
are  piescribed  by  this  Code,  in  respect  to  bail  upon  an 
order  of  arrest. 

SeraMes— qualifications  of,  sec.  1657. 

§  517.  If  the  property  or  any  part  thereof  be  concealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly  de- 
mand its  delivery;  if  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession:  and,  if  necessary,  he  may 
calTto  his  aid  the  power  of  his  county. 

For  this  snd  remaining  sections,  see  Shxbifv's  Duties,  sec.  fil2». 

S  518L  When  the  sheriff  has  taken  property,  as  in  this 
ebajpter  provided,  he  must  keep  it  in  a  secure  place,  and 
deliver  it  to  the  partv  entitled  thereto,  upon  receiving  his 
fees  for  taking  and  his  necessary  expenses  for  keeping 
the  same. 

§  519.  If  the  property  taken  be  claimed  by  any  other 
pexBon  than  the  defendant  or  his  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  posses- 
CoDi  Cnr.  Psoo.— 16. 
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sion  thereof,  stating  the  groands  of  isuch  title  or 
and  serve  the  same  upoji  the  sheriff,  the  sheriff  is 
bound  to  keep  the  property  or  deliver  it  to  the  plainti 
unless  the  plaintiff,  on  demand  of  him  or  his  agent,  i 
demnify  the  sheriff  against  such  claims  by  an  undertab 
^g>  ^y  ^^o  sufficient  sureties;  and  no  claim  to  such  pioy 
erty  by  any  other  person  than  the  defendant  or  his  ageai 
is  valid  against  the  sheriff  unless  so  made. 


§  520.  The  sheriff  must  file  the  notice,  undertakingi 
affidavit,  with  his  proceedings  thereon,  with  the  derk 
the  court  in  which  ihe  action  is  pending,  within  twentf 
days  after  taking  the  property  mentioned  therein. 

§  521  of  said  Ck)de  is  repealed.  [In  effect  July  lBt«  1^4 
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ns.  Intimetloii,  wbst  it  Is  and  wlio  maj  grant  it. 

8BB.  'When  it  may  1)6  granted. 

fisr.  At  wbat  time  it  may  be  granted*  and  wlist  is  required  to  ob- 
tain it. 

ffiS.  Injimction  after  answer. 

629.  Security  upon  Injmiction. 

saOt.  Order  to  snow  cause  why  Injnnetion  sboold  not  be  granted. 

531.  function  to  suspend  business  of  a  corporation*  now  and  by 
whom  granted. 


I  fiSt.  Wiim  to  be  Tacated  or  modified. 

§  525.  An  injanction  is  a  writ  or  order  reqniring  a  per- 
■on  to  refrain  from  a  particular  act.  It  may  be  granted 
by  the  court  in  which  the  action  is  brought,  or  by  a  judge 
thereof;  and  when  made  br  a  judge,  it  may  be  enforced 
as  an  order  of  the  court.    [In  effect,  March  9th,  1880.] 

Sqimction  generally— form  of,  10  GaL  S47 :  definition,  see  Wbit,  see. 
na,  and  Obdxb,  soc.  1003:  scope  and  function  of.  sec.  63tin:  kinds  of, 
see  iaifra:  receiver  at  same  time.  28  CaL  877,  sec.  664 :  disobedience  to. 
Is  contempt,  sees.  1209, 1210:  llmlfations.  how  affected  by,  sec.  366:  pro- 
oeedings  to  obtain,  sees.  827  to  531 :  vacating  or  modifying,  sees.  532, 533. 

Injnnctiony  Unds  of— provisional  or  preliminary,  also  called  tem- 
Ponvy,  sec.  525  et  seq.,  sec.  528,  subds.  2  and  8,  including  interim  injunc- 
tion, sec.  530ii:  permanent  <Hr  final,  (Induing  limited  and  perpetual) 
■ecfia6,snbd.l.  ^^ 

Oonria  and  jndges— power  to  grant  injunction,  on  any  day,  sees.  76, 
131:  St  chambers,  sec  106;  coort  commissioners  not  empowered  to 
teae,sec.2S0,snbd.l. 

OcQsty  jndge  airrtltary  power  of,  before  amdt.  1880, 6  CaL  88. 449; 
)2CU.441;  23  CaL  464;  27  GaL  161. 

§  526.  An  injunction  may  be  granted  in  the  following 
<!a8e8: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  the  act  complained  oi,  either  for  a  limited 
period  or  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the  liti- 
gation would  produce  waste,  great  or  irreparable  injury 
totheplaintis. 

3l  When^t  appears  during  the  litigation  that  the  defend- 
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ant  is  doing,  or  threatens,  or  is  abont  to  do,  or  is  pi 
or  suffering  to  be  done,  some  act  in  violation  of  the  ] 
iff's  rights,  respecting  the  subject  of  the  action, 
ing  to  render  the  judgment  ineffectual. 

Injunction,  scope,  and  ftinction  of— ^enero/Itr.  equitable  ( 
nolimlted  as  to,  7  Cal.  32S :  later  steps  in  action,  how  afEected  bv,  St  ( 
49S;  34  Cal.  272:  appeUate  supervcdon  over,  4  Cal.  67:  22  GaL  IT 
Cal.  124;  50  Cal.  344;  M  Cal.  65:  Parrott  v.  Floyd,  April  ITttk, 
prompt  application  for,  35  Cal.  548:  parties  to,  12  Cal.  105:  17  GaL4L 
Cal.  724 :  when  will  issue  to  prevent  violation  of  law,  43  CaL  005: 47  ( 
348:  and  see  Taxes,  infra.     Where  remedy  at  law,  no  inprad, 
granted, 2  Cal. 469, 590;  6Cal.41,275:  7  Gal.63,70;  12  Cal.  440;  14C4 
173,223;  25  CaL  120;  86  Cal.  71;  47  Gal.  183.626;  49  CaL  676:  53  CtLL 
Where  useless  or  unneeessaru,  will  not  issue,  10  CaL  565;  IS  CaLMkl 
Cal.  307;  25  Cal.  119;  35  CaL  548;  36  Cal.  70;  37  CaL  283;  40  CaLHU' 
Cal.  171 ;  47  Cal.  647 ;  48  Cal.  645;  49  Cal.  266.    One  court  aoawst  aMi , 
4  Cal.  31:  5  CaL  82;  8  Cal.  26, 35. 71, 268, 520;  9  GaL  77, 607;  10  CaL 877| 
Cal.  76;  15  Gal.  134;  51  CaL  145, 562. 

SUBDrvisioir  l.  Final  injunction— see  PsBVXHTmi 
sec.  580n;  Beoeites,  sec.  564. 

SUBDrvisiONS  2  and  3.   Irreparable  injtuy— 3  Cal.  241, 334;  i  < 
120;  7  Cal.  341 ;  8  Cal.  397;  10  Cal.  449;  13  Cal.  156, 190;  14  Gal.  460;  Slj 
448;  27  Cal.  43J.   Threatened  act-8  Cal.  397;  10  Cal.  217:  13  GaL  SttLJ 
CiI.  551;  22  Cal.  485;  51  Cal.  801:  53  Cal.  416,724;  and  see  TrespaSB,! 
Waste— generally,  34  Cal.  15:  during  foreclosure,  sec.  745. 

Taxes— enlolning  collection,  suits,  sales,  etc.,  2  CaL  898:  6  CaL 41:] 
CaL361.380;  12 CaL 273,296,299:  13 CaL  175;  18CaLM7;  38  0iL79;«r 
416;  47  Cal.  647;  48  Cal.  65;  49  Cal.  94;  51  Cal.  406. 

Fraud— 15  Cal.  349;  29  Cal.  59;  49  Cal.  94, 278.^ 

Trespa8S-5  Cal.  106;  7  Cal.  320;  14  CaL 544;  15  Cal. 206;  16 CaL! 
CaL  373:  18  CaL  209, 443, 643;  27  Cal.  645;  82  Cal.  592;  35  Gal.  476;  S7  U 
283;  43  Cal.  389;  51  CaL  529;  52  CaL  322;  and  see  WASTE,  8nbd8.2aBl| 
note,  supra, 

§  527.  Tlie  injunction  may  be  granted  at  the  time 
issuing  the  summons  upon  the  complaint,  and  at  any  tit 
afterward,  before  judgment,  upon  affidavits.  Tlie  " 
plaint  in  the  one  case,  and  the  affidavits  in  the  other,-  mi 
show  satisfactorily  that  sufficient  frrounds  exist  theiefc 
No  injunction  can  be  granted  on  the  complaint  xmlesB^ 
is  verified.  When  granted  on  the  complaint,  a  copy  of  tli 
complaint  and  verification  attached  must  be  served  ^ 
the  injunction ;  when  granted  upon  affidavit,  a  copy  of  to 
affidavit  must  be  served  with  the  injunction. 

Complaint— for  injunction,  22  CaL  362;  35  Cal.  52;  53  GaL  201>< 
verification  of,  sec.  446:  presenting  in  advance  of  filing,  12  GaL  M7> 

Affidavits— upon,  35  Cal.  52. 

Preliminary  injunction— discreticmary  powers  as  to,  60  GaL  344; 
Gal.  65. 

Service— mode  of.  16  Cal.  386:  by  sheriff,  see  Sheriff's  Duties,  Bfl 
cal  Code,  sees.  4175-4191 :  other  notice  of  injunction,  1  GaL  397. 

§  528.  An  injunction  cannot  be  allowed  after  the 
fendant  has  answered,  unless  upon  notice,  or  upon 
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icder  to  Bhow  cause;  bat  in  sacb  doe  the  defendant  may 
)e  restrained  until  the  decision  of  the  court  or  judge 
granting  or  ref ilsing  the  injunction. 

li^JTmction  after  answer— 6  CaL  449;  22  CaL  982;  U  CaL  02. 

Restraining  ordei^-see  Dttebuc  Iirj|7iroTXOV»  mo.  MOs.  . 

§  52^.  On  granting  an  injunction,  the  court  or  judge 
must  require,  except  when  the  people  of  the  State,  f\ 
fiounty,  or  municipal  corporation,  or  a  married  woman  in 
a  suit  against  her  husband,  is  a  party  plaintiff,  a  written 
nndertaklng  on  the  part  of  the  pla&tiff,  with  sufficient 
sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to 
be  specilied,  as  such  party  may  sustain  by  reason  of  the 
injunction,  if  the  court  finally  decide  that  the  plaintiff 
was  not  entitled  thereto.   Within  five  days  after  tne  serv- 
ice of  the  iniiinction,  the  defendant  may  except  to  the 
suf&ciency  of  the  sureties.    If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them.    W  hen 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the  de- 
fendant of  not  less  than  two  nor  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk'  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  justify, 
or  if  others  in  their  place  fail  to  justify  at  the  time  and 
place  appointed,  the  order  granting  an  injunction  shall  be 
dissolved.    [In  effect  April  15th,  1880.] 

TlndertaJdngft^Oencrallv*  sec.  941»;  retnmed  on  dismissal,  sec.  881, 
BotkL  I.  Sureties,  qualifications  of,  sec.  10S7;  Justification  of,  sec.  495, 
also8ec.25e,8ub<r.3. 

Undertaking  on  injunction— order  inoperative  until  given,  1  CaL 
>%;  13  Cal.  106:  liability  on,  4  Gal/384;  10  Cal.  351 ;  13  CaL  585, 588;  15  CaL 
U;l»Cai.625:  28  CaL  642;  37  Cal.  34;  45  Cal.  302:  Bustamente  v.  Stew- 
art, July  2d,  1880,  5.  Fac.  C.  L.  J.  692;  generaUy,  see  2  CaL  246;  3  CaL 
2ie;  6  CaL  399;  25  Cal.  169. 

§  530.  If  the  court  or  judge  deem  it  proper  that  the  de- 
fendant, or  any  of  several  defendants,  should  be  heard 
Defore  granting  the  Injunction,  an  order  may  be  made  re- 
<iuiring  cause  to  be  shown,  at  a  specified  time  and  place, 
^by  the  injunction  should  not  be  granted ;  and  the  defend- 
ant may,  in  the  meantime,  be  restrained. 

hiterim  injunctioa— rej/ratntngr  orderf  period  of,  13  CaL  585;  15  CaL 
w:  lioQd,  see  1  Cal.  397;  12  Cal.  106;  also,  see  genenOly,  18  Cal.  206. 

§  531.  An  injunction  to  suspend  the  geneml  and  ordi- 
nary business  of  a  corporation  cannot  be  granted  except 
Dy  the  court  or  a  judge  thereof;  nor  can  it  be  granted 
without  due  notiee  of  the  application  therefor  to  the 
proper  officers  or  managing  agent  of  the  corporation,  e^^-t 


532-3 


nrjuNonoK. 


cept^hen  the  people  of  this  State  are  a  party  to  the 
ceeding. 
Oonrts  and  judges— power  to  grant  Injanction,  see  see.  JBSn. 

f532.  If  an  injunction  be  granted  without  notice, 
endant,  at  any  time  before  the  trial,  may  apply,  u| 
reasonable  notice  to  the  judge  who  granted  the  injanctic 
or  to  the  court  in  which  the  action  is  brought,  to  dissoll 
or  modify  the  same.    The  application  may  be  made  u^ 
the  complaint  and  the  affidavit  on  which  the  injiui( 
was  granted,  or  upon  affidavit  on  the  part  of  the  d< ' 
ant,  with  or  without  the  answer.    If  the  application 
made  upon  affidavits  on  the  part  of  the  defendant,  I 
not  otherwise,  the  plaintiff  may  oppose  the  same  by  f 
davits  or  other  evidence,  in  addition  to  those  on  which 
injunction  was  granted. 

Dissolution,  generally— practice  on,  85  CaL  66:  oa  appeal* 
Cal.  70:  reviving  order  on,  IS  Cal.  88:  formerly  before  coon^  judge,! 
€al.464;  and  see  sec.  6!25n:  without  notice,  when,  sec.  937;  l2  CaHH 
where  continuance  unnecessary,  44  CaL  185;  see,  also,  8  CaL  268;  9  y 
553;  12  Gal.  441 ;  22  Gal.  479;  29  Gal.  124. 

Dissolution  on  complaint  and  answer— 6  Cal.  452;  23  OaL  82;  I 
Cal. 637;  39  GaL  166;  42  Gal.  457;  45  Cal.  186;  52  CaL  277. 

Dissolving  on  affidavits— 15  Cal.  116;  35  Cal.  fi2;  39  CaL  611;  44 
184;  49  Gal.  359;  Farrott  v.  Floyd,  AprU  17th,  1880. 

§  533.  If  upon  such  application  it  satisfactorily  ap| 
that  there  is  not  sufficient  ground  for  the  injunction,^ 
must  be  dissolved;  or  if  it  satisfactorily  appear  that '' 
extent  of  the  injunction  is  too  great,  it  must  be  modi^ 
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i  617.  Perishable  property,  how  sold.   Accounts  without  suit  to  be 

collected  * 

S  648.  Property  attached  may  be  sold  as  under  execution.  If  the  inter- 
,  est  of  the  parties  reqiilre. 

\  M9.  "When  property  claimed  Dy  a  third  party,  how  tried. 
1 630.  Ifplalntifl  obtains  jud.<nnent,  how  satisfied. 
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1 652.  When  suits  may  be  commenced  on  the  undertaking. 
\  &%  If  defendant  recover  judgment,  what  the  sheriff  is  to  deliver. 
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S  5SS.  Attachment,  in  what  cases  It  may  be  released  and  upon  what 

^^  terms. 
S  55C.  When  a  motion  to  discharge  attachment  may  be  made,  and  upon 
.  what  grounds. 

!  ao7.  When  motion  made  on  affidavit,  it  may  be  opposed  by  affidavit. 
638.  When  writ  must  be  discharged. 
659.  When  writ  to  be  returned. 
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§  537.  The  plaintiff^  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  property 
of  the  defendant  attached,  as  security  for  the  satisfaction 
of  any  judgment  that  may  he  recovered,  unless  the  de- 
fendant give  security  to  nay  such  judgment,  as  in  this 
chapter  provided,  in  the  following  cases : 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
Of  is  paystble  in  this  State,  and  is  not  secured  by  any 
^itoge  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  i)roperty,  or,  if  orieinally  so  secured, 
such  security  has,  without  any  act  of  tne  plaintiff,  or  the 
person  to  whom  the  security  was  given,  become  valueless ; 

2'  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  State.  [In  effect 
Jwy  1st,  1874.] 
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Attachment,  generally— aozOlur  nataire  of ,  6  CaL  277: 
strictness  as  to,  9  Gal.  262;  18  Cal.  155:  when  void,  13  Gal.  441;  18 
S78:  43  Cal.  135:  release  by  plaiutilf,  effect  of.  3i  Cal.  574:  maUr 
Issuance,  complaint  for,  60  Cal.  115;  and  see  Sharp  v.  lflller»  II 
18th.  1880:  death  dissolves,  29  Cal.  339;  47  Cal.  622;  50  Cal.  965.  a67r 
partnership,  does  not  dissolve  it.  53  Cal.  650:  dissolation  g&»arm 
sees. 556-558  and  notes:  sheriff's  duties, sees.  540n, 542, 55u,  And  retni! . 
sees.  546,  559:  levy,  sec.  542»:  af^davit,  sec.  538n;  and  see  sec.  557: 
bonds,  sees.  539  and  note.  540n,549n,  535  and  notejsamisliineitt^  aeea 
542, 543-545 :  farther,  see  Davidson  v.  0allas.  8  Cal.  207;  Ibid.  570  ;  14  CU 
47;  21  Cal.  280;  23  Cal.  508;  35  Cal.  199;  42  Cal.  529. 

Issnance,  time  for— 9  Cal.  538;  38  Cal.  215. 

Property  of  defendant— 16  Cal.  399;  40  CaL  391. 

Preventing  levy  by  connter-bond— see  sec.  510. 

Subdivision  l.  Oontract— ^xpreM  or  implied^  not  appUcal>]e.  2  CaL 
17;  28  Cal.  281:  33  Cal.  165:  must  be  indebtedness,  see  sec.  533,  siil>da.  1 
and  2 ;  52  Cal.  502;  53  Cal.  304.  For  direct  payment  of  money  ^  33  GaL  IB; 
50  Cal.  506;  51  Cal.  235.  Made  or  payable  in  this  State,  3  C^  20&  Zk» 
as  security,  32  Cal.  55;  35  Cal.  202 ;  39  Cal.  549;  45  CaL  4. 

Subdivision  2.  Contract— express  or  implied,  see  note  to  sobd.  L 
Residence— see  Political  Code,  sec.  52. 

§  538.  The  clerk  of  tLe  tjourt  must  issue  the  writ  of  at- 
tachment, upon  receiving  an  affidavit  by  or  on  behalf  of 
plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above 
all  legal  set-offs  or  counter-claims)  upon  a  contract,  ex- 
press or  implied,  for  the  direct  payment  of  money,  and 
that  such  contract  was  made  or  is  payable  in  this  State, 
and  that  the  payment  of  the  same  lias  not  been  secoTed 
by  any  mortgage  or  lien  upon  real  or  personal  property, 
or  any  pledge  of  personal  property,  or,  if  originally  so  se- 
cured, that  such  security  has,  without  any  act  of  the 
plaintiff,  or  the  person  to  whom  the  security  was  given, 
become  valueless;  or 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  aoove 
all  legal  set-offs  or  counter-claims)  and  that  the  defendant 
is  a  non-resident  of  the  State;  and 

3.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant.     [In  effect  July  Ist,  1874.] 

Duty  of  clerk— see  Political  Code,  sec.  1032;  25  CaL  202;  36  CaL  210. 

Affidavit,  requisites  of-4  CaL  195;  38  CaL  215;  41  Cal.  118:  also,  as  to 
section  generally,  see  7  Cal.  352;  8  CaL  260;  13  Cal.  434;  18  CaL  1S|:  S 
Cal.  199;  41  Cal.  117 :"  or  if  originally  so  secured,"  construction,  m^' 
V.  Colin,  54  Cal  212. 

§  539.  Before  issuing  the  writ  the  clerk  must  requu 
written  undertaking  on  the  part  of  the  plaintiff,  in  a  s 
not  less  than  two  hundred  dollars,  and  not  exceeding 
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amonnt  clalxned  by  the  plaintiff,  with  sufficient  sureties, 
to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
fendant and  all  damages  wliich  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertakiDg.  Within  five  days  after  service  of  the  sum- 
mons in  the  action,  the  defendant  may  except  to  the  suffi- 
ciency of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed 
to  have  waived  all  objections  to  them.  When  excepted 
to,  the  plaintiff's  sureties,  upon  notice  to  the  defendant 
of  not  less  than  two  nor  more  than  live  days,  must  justify 
before  a  judge  or  county  clerk  in  the  same  manner  as 
upon  bail  on  arrest,  and  upon  failure  to  justify,  or  if  others 
in  their  place  fail  to  justify,  at  the  time  and  place  ap- 
IK)inted,  the  clerk  or  judge  shall  issue  an  order  vacating 
the  writ  of  attachment.  [In  effect  March  30th,  1874.  See 
decision  of  Supreme  Court.] 

Undertaking,  generally— sees.  269,  subd.  8;  681,  snbd.  1 ;  941n. 

Siizetie»— justification  of,  sec.  495;  qualifications  of,  sec.  1057. 

Undertaking  on  attachment-form  of,7  Cal.514;  44  Cal.  168:  when 
Toid,  2  CaL  251 ;  damages  on.  1  Cal.  410;  extent  of  surety's  liability  on, 
4%  Cal.  354;  repealed  enactanent  of  1874,  see  Goodwin  v.  Buckley, 
March  nth,  laaT 

§  540.  The  writ  must  he  directed  to  the  sheriff  of  any 
county  in  which  property  of  such  defendant  may  be,  and 
most  require  him  to  attach  and  safely  keep  all  the  prop- 
erty of  such  defendant  within  his  county  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  the  amount  of  which 
must  be  stated  in  conformity  with  the  complaint,  unless 
the  defendant  give  him  security  by  the  undertaking  of  at 
least  two  sufficient  sureties,  in  an  amount  sufficient  to 
satisfy  such  demand^  besides  costs,  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been  or  is  about 
to  be  attached;  in  whicn  case,  to  take  such  undertaking. 
^Teral  writs  may  be  issued  at  the  same  time  to  the  sher- 
iffs of  different  counties. 

Writ,  generally— sec.  61n. 

Shexiff,  duties  of— excused  only  by  written  directions.  Political 
£o(le,  sec.  418$;  12  Gal.  539;  when  released  by  stipulation,  63  Gal.  3; 
wnen  must  show  process,  Political  Gode,  sec.  4l88. 

Bymptiong  from  ezecntion-Hsec.  690. 

Undertaking  to  prevent  attachment— form  of  counter-bond,  29 
^MS;  liabiUty  of  sureties.- sec.  IMln:  17  Cal.  433;  29  Cal.  194:  com- 
Pjvi^on  oounteMxmd,  52  Cal.  504;  bond  for  release  after  appearance, 

S  541.  The  rights  or  shares  which  the  defendant  may 
bave  in  the  stock  of  any  corporation  or  company,  to- 
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S ether  with  the  interest  and  profit  thereon,  and  all  dehto 
ue  such  defendant,  and  all  other  property  in  this  Stato 
of  such  defendant  not  exempt  from  execution,  may  be 
attached,  and  if  judgment  be  recovered,  be  sold  to  siras^ 
the  judgment  and  execution. 
Stocks  or  shares^how  attached,  sec.  542,  sabd.  4. 
Debts  and  credits,  etc.— how  attached,  sec.  542,  sabd.  S. 
Ganoishment  generall7--sec8. 543-545, 

§  542.  The  sheriff  to  whom  the  writ  is  directed  and 
delivered  must  execute  the  same  without  delay,  and  if 
the  undertaking  mentioned  in  section  five  hundred  and 
forty  be  not  given,  as  follows: 

1.  Beal  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached 
by  filing  with  the  recorder  of  the  county  a  copy  of 
the  writ,  together  with  a  description  of  the  projierty 
attached  ana  a  notice  that  it  is  attached,  and  by  leavio^ 
a  similar  copy  of  the  writ,  description,  and  notice  with 
an  occupant  of  the  property,  if  there  is  one;  if  not,  then 
by  posting  the  same  in  a  conspicuous  place  on  the  prop- 
erty attached. 

2.  Beal  property,  or  any  interest  therein,  belon^fins  to 
the  defendant,  and  held  by  any  other  person,  or  stanaing 
on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached  by  filing  with  the  recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property  and  a  notice  that  such  real  property  and 
any  interest  of  the  defendant  therein,  held  by  or  standing 
in  the  name  of  such  other  person,  (naming  him)  are  at- 
tached, and  by  leaving  witli  the  occupant,  if  any,  and 
with  such  other  person  or  his  agent,  if  known  and  within 
the  county,  or  at  the  residence  of  either,  if  withUi  the 
county,  a  copy  of  the  writ,  with  a  similar  description  and 
notice.  If  there  is  no  occupant  of  the  property,  a  copy 
of  the  writ,  together  with  such  description  and  notice, 
must  be  posted  in  a  conspicuous  place  upon  the  proper^. 
The  recorder  must  index  such  attachment  when  filed,  in 
the  names  both  of  the  defendant  and  of  the  person  by 
whom  the  property  is  held,  or  in  whose  name  it  stands  on 
the  records. 

3.  Personal  property,  capable  of  manual  delivery,  mast 
be  attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of 
any  corporation  or  company  must  be  attached  by  lea^g 
with  the  president  or  other  head  of  the  same,  or  the  sec- 
retary, cashier,  or  other  managing  agent. thereof,  a  copy 
of  the  writ,  and  a  notice  stating  that  the  stock  or  interest 
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of  the  defendant  is  attached,  in  purenance  of  such  mit. 
5.  Debts  and  credits,  and  other  personal  property,  not 
capable  of  xnannal  deliyerj,  must  oe  attached  by  leaving 
with  the  person  owing  such  debts,  or  having  In  his  pos- 
session or  under  his  control  such  credits  and  other  per- 
sonal property,  or  with  his  agent,  a  copy  of  the  writ  and 
a  notice  that  the  debts  owing  by  liim  to  the  defendant,  or 
the  credits  and  other  personal  property  in  his  possession 
or  under  his  control,  belonging  to  the  defendant,  are 
attached  in  pursuance  of  such  writ. 

Levy  of  attachment— 5%«r(^<  dtuiet  a*  to,  Whitney  v.  Bntterfleld,  13 
Cal.  335;  19  CaL  41;  25  Cal.  206;  29  Cal.  313.  Excessive^  must  not  be,  40 
CaL  408.  Conduct  vdlidaHnQt  14  Cal.  fiOr  Onjoint  property,  compare  10 
Cal.  378.  Partnerthip*,  at  to,  8  Cal.  540:  13  CBi.  &X;  *&  CaL  194;  23  Cat 
500;  and  compare  12  Cal.  198;  43  CaL  119. 

SuBDrvisiON  1.  Real  property  in  defendant's  nam*-8  CsLSS; 
U  Cal.  247 ;  19  CaL  45;  43  CaL  206, 577. 

Subdivision '2.  Other  real  property— Zarfoi/e  inUrut,  23  CaL  645; 
16  Cal.  313;  45  CaL  162. 

SuBDivisiOK  3.  Personal  property,  manually  removable— ill* 
taehmemt  lien,  officer's,  CItU  Code,  sec.  8057;  replevin,  does  not  afflect, 
l\  Cal.  262.   Leviable  interest,  in  pledgedproperty ,  see  subd.  5 ;  in  mort- 

Eged  property,  Ciyil  Code,  sees.  29^2970;  in  crops,  17  CaL  541;  of  co- 
nant,51  CaL  609:  of  lessee,  52  Cal.  319.  Cuttodv  wtder  levy,  7  CaL 
549;  12  Cal.  412 ;  25  Cal.  656;  Rogers  v.  GilUnore,  51  CaL  309.  Fraudulent 
trmrfert.  Civil  Code,  sees.  1227, 3431, 3432, 8439-42. 

SuBDTVisioir  4.  Stocks,  shares,  etc.,  garnishment  of— 6  CaL  186; 
7  CaL  162;  0  CaL  78;  sffent  of  corporation,  service  on,  38T}aL  153. 

SuBnivisioir  6.  Debts  and  credits,  garnishment  of—debt,  wbat 
ls,3 CaL 368:  8  CaL  540:  9  CaL  24;  action  of  debt  as  test.  U  Cal.  342:  84 
CaL  81;  35  Cal.  386:  and  compare  34  CaL  293:  too  soon,  10  CaL  339:  too 
we,  12  Cal.  92: 15  Gal.  38:  and  compare  18  Cal.  438:  sheriff's  function,  I 
CsL  104;  49  <^  658 :  as  to  pledge,  see  Treadwell  v.  Davis,  84  CaL  607. 

§  543.  Upon  feceiving  information  in  writing  from 
the  plaintiff  or  his  attorney,  that  any  person  has  in  his 
possession  or  tmder  his  control  any  credits  or  other  i>er- 
Bonal  property  belonging  to  the  defendant,  or  is  owing 
any  debt  to  the  defendant,  the  sheriff  must  serve  upon 
such  person  a  copy  of  the  writ  and  a  notice  that  such 
credits,  or  other  property,  or  debts,  a»  the  case  may  be, 
are  attached,  in  pursuance  of  such  writ. 

Sheriff,  duties  of— see  sec  510ft. 

§  544.  All  persons  having  in  their  possession  or  under 
theu:  control  any  credits  or  other  personal  property  be- 
longing to  the  defendant,  or  owing  any  debts  to  the 
Aelendant,  at  the  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice,  as  provided  in  the  last  two  sections, 
jhall  be,  unless  such  property  be  delivered  up  or  trans- 
f«Red,  or  such  debts  be  paid  to  the  sheriff,  liable  to  the 
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SlaintifF  for  the  ambnnt  of  such  credits,  prox>erty,  or 
ebts,  until  the  attachment  be  discharged,  or  any  judg- 
ment recovered  by  him  be  satisfied. 

Garnishment,  effect  of-8  Cal.  540;  9  GaL  265;  18  CaL  164;  21  CaL  IS; 
23  Gal.  GSJi  also,  see  2  Cal.  33;  5  CaL  118, 294;  11  CaL  842;  34  CaL  GOl; » 
Cal.  378, 392. 

Similar  provision  as  to  ezecntion— sec.  716. 

§  545.  Any  person  owing  debts  to  the  defendant,  or 
having  in  his  possession  or  under  his  control  any  credits 
or  other  ]>ersonal  property  belonging  to  the  defendant, 
may  be  required  to  attend  before  the  court  or  judge,  or  a 
referee  appointed  by  the  court  or  judge,  and  be  examined 
on  oath  respecting  the  same.  The  defendant  may  also  Iw 
required  to  attend,  for  the  purpose  of  giving  information 
respecting  his  property,  and  may  be  examined  on  oath. 
The  court  or  judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  be  de- 
livered to  the  sheriff  on  such  terms  as  may  be  just,  having 
reference  to  any  liens  thereon  or  claims  against  tbe 
same,  and  a  memorandum  to  be  given  of  all  other  per- 
sonal property,  containing  the  amount  and  description 
thereof. 

Garnishee— order  for  examination  of,  9  CaL  262;  examination  oA/ 
CaL  409;  discharge  of,  3  Cal.  253;  answer  of,  0  CaL  118;  UabiUty  ct,i 
Cal.  16;  llCair343. 

Defendant— scope  of  examination  of,  91  CaL  316. 

Compare— proceedings  supplementary  to  execution,  sees.  714-7?L 

§  546.  The  sheriff  must  make  a  full  inventory  of  the 
property  attached,  and  return  the  same  with  the  writ.  To 
enable  him  to  make  such  return  as  to  debts  and  credits 
attached,  he  must  request,  at  the  time  of  service,  the 
party  owing  the  debt  or  having  the  credit  to  give  him  a 
memorandum,  stating  the  amount  and  description  or 
each;  and  if  such  memorandum  be  refused,  he  must  re- 
turn the  fact  of  refusal  with  the  writ.  The  party  refusing 
to  give  the  memorandum  may  be  required  to  pay  the 
costs  of  any  proceedings  taken  for  the  purpose  or  obtain- 
ing information  respecting  the  amounts  and  description 
of  such  debt  or  credit. 

Sheriff's  retam-5  Cal.  53;  6  Cal.  85;  8  CaL  21;  11  CaL  238;  43  CaL sn. 

Sheriff's  duties— sec.  540n,  36  CaL  105. 

§  547,  If  any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  the  same  in  the  manner  in  which 
such  property  is  sold  on  execution.  The  proceeds  and 
other  property  attached  by  him  must  be  retained  by  hhn 
to  answer  any  judgment  that  may  be  recovered  in  toe 
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action,  unless  sooner  subjected  to  execution  upon  another 
jodgobent,  recovered  previous  to  the  issuing  of  the  attach- 
ment. Debts  and  credits  attached  may  be  collected  by 
him,  if  the  same  can  be  done  without  suit.  The  sheriff's 
leceipt  is  a  sufficient  discharge  for  the  amount  paid. 
Sale  on  attachment— sec.  548n. 

S  548.  Whenever  property  has  been  taken  by  an 
officer  under  a  writ  of  attachment,  and  it  is  made  to  ap- 
pear satisfactorily  to  the  court  or  a  judge  thereof,  that 
the  mterest  of  the  parties  to  the  action  will  be  subserved 
by  a  sale  thereof,  the  court  or  judge  may  order  such  prop- 
erly to  he  sold  in  the  same  manner  as  property  is  sold 
nnaer  an  execution,  and  the  proceeds  to  oe  deposited  in 
the  court,  to  abide  the  judgment  in  the  action.  Such 
order  can  be  made  only  upon  notice  to  the  adverse  party 
or  Ills  attorney,  in  case  such  party  has  been  personally 
served  with  a  summons  in  the  action.  [In  efirect  March 
9th,  1880.] 

Sale  on  attachment-49  OaL  297. 

§  549.  If  any  personal  property  attached  be  claimed 
oj  a  third  person  as  his  property,  the  sheriff  may  sum- 
mon a  jury  of  six  men  to  try  the  validity  of  such  claim, 
and  such  proceedings  shall  be  had  thereon,  with  the  like 
effect,  as  m  case  of  a  claim  after  levy  upon  execution. 

Sheriff's  jiir7— see  sec.  689;  8  CaL  227. 

Indemnify  bond— 6  CaL  227;  34  Cal.  629;  notice  to  sureties  on,  sec 

§  550.*  If  judgment  be  recovered  by  the  plaintiff,  the 
werift  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  defendant  or 
a  claimant  as  hereinbefore  provided,  or  subjected  to  exe- 
cution on  another  judgment,  recovered  previous  to  the 
issuing  of  the  attachment,  if  it  be  sufficient  for  that  pur- 
pose: 

1*  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  cred- 
its collected  by  bim,  or  so  much  as  shall  be  necessary  to 
■atisfythe  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
oave  been  issued  on  the  judgment,  he  must  sell  under  the 
execution  so  much  of  the  property,  real  or  personal,  as 
niay  he  necessary  to  satisiy  the  balance,  if  enough  for 
that  purpose  remain  in  his  hands.  Kotices  of  the  sales 
must  be  given,  and  the  sales  conducted  as  in  other  cases 
of  sales  on  execution. 

Sheriff's  duties  as  to  sale— sec.  04On;  8  Gal.  570;  9  Cal.  638;  14  CaL 
«;25CaLM2. 

Code  Civ,  Pkoo.—II'. 
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'    DiflpoBhion  of  procMds— liability  of  officer,  Political  Code, 

.4181;  GCaLloe;  lOCal.486;  28  Cal.286:  creditor's  rights, SLCaL  172; 
.generally,  see  0  Cal.  376;  30  Cal.  114. 

Sales  on  ezecntion— sees.  6srJ-709. 

§  551.  If,  after  selliDg  all  the  property  attaclied 
him  remaining  in  his  hands,  and  applying  the  p: 
.together  with  tho  proceeds  of  any  debts  or  credits 
lected  by  him,  deducting  his  fees,  to  the  payment  of 
judgment,  any  balance  shall  remain  due,  the  sberiflmi 
proceed  to  collect  such  balance  as  upon  an  execution  i 
other  cases.    Whenever  the  judgment  shall  have  ~ 
paid,  the  sheriff,  upon  reasonable  demand,  must  delii 
over  to  the  defendant  the  attached  property  remaining  ii 
his  hands,  and  any  proceeds  of  the  property  attached  ~ 
applied  on  the  judgment. 

Sarplns— 7  Cal.  144;  and  see  sec.  540fi^ 

Payment  of  judgment— 45  Gal.  616. 

§  552.  If  the  execution  be   returned  unsatisfied 
whole  or  In  part,  the  plaintiff  may  prosecute  any  and 
taking  given  pursuant  to  section  live  hundred  and  f<^»{ 
or  section  five  hundred  and  fifty-five,  or  he  may  p: 
as  in  other  cases  upon  the  return  of  an  execution. 

Oonnter-bond  to  prevent  attachment— sec.  540n;  6  CaL  377. 

Bond  for  release  after  appearance— sec.  essn. 

§  553.  If  the  defendant  recover  judgment  against 
plaintiff,  any  undertaking  received  in  the  action,  all 
proceeds  of  sales  and  money  collected  by  the  sheriff,  aDdj 
all  tho  property  attached  remaining  in  the  sheriff's  hands,  [ 
mast  be  delivered  to  the  defendant  or  his  dgent ;  the<»^ 
der  of  attachment  shall  be  discharged,  and  the  propeitf  { 
released  therefrom. 
Attachment  dissolved— by  Judgment  for  defendant,  29  CaL  816. 

§  554.  Whenever  the  defendant  has  appeared  intlMJ 
action,  he  may,  upon  reasonable  notice  to  the  pl£4ntiff,ap' 
ply  to  the  court  in  which  the  action  is  pending,  or  to  tbe  I 
3uage  thereof,  for  an  order  to  discharge  the  attachment^ 
wholly  or  in  part ;  and  upon  the  execution  of  the  undff* 
taking  mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  the  attachment  any 
or  all  of  the  property  attacned;  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof, 
must  be  delivered  to  the  defendant,  upon  the  justification 
of  the  sureties  on  tbe  undertaking,  if  required  by  tbe 
plaintiff.    [In  effect  March  9th,  1880.1 

Appearance— sec.  1014. 

Bond  to  discharge  attachment— sec.  5S&n. 
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§  555.  Sef  ore  makinff  snch  order,  tbe'  court  or  judge 
must  require  an  undertaKine  on  behalf  of  tbe  defendant, 
by  at  le&st  two   sureties,  residents  and  freeholders,  or 
hoaaeholders,  in  the  State,  to  the  effect  that  in  case  the 
plaintiff  recover  jadgment  in  the  action,  defendant  will, 
on  demand,  redeliver  the  attached  property  so  released  to 
the  proper  officer,  to  be  applied  to  the  payment  of  the 
judgment,  or,  in  default  thereof,  that  the  defendant  and 
sureties   -will,  on  demand,  pay  to  the  plaintiff  the  full 
value  of  tlie  property  released.    The  court  or  judge  mak- 
ing sucli  order  may  £x  the  sum  for  which  the  undertaking 
must  be  executed,  and  if  necessary  in  fixine  such  sum  to 
kno^"  the  value  of  the  property  released,  the  same  may 
he  appraised  bv  one  or  more  disinterested  persons,  to  be 
appointed  for  that  purpose.   The  sureties  may  be  required 
to  justify  before  tne  court  or  judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  without 
their  justification,  if  the  same  be  required.    [In  effect 
July  1st,  1874.] 

nndertaldngs,  generally— sees.  2S0,  8uM.  3;  496;  881,8abd.  1;  9iln, 
MiST. 

ITndMrtaking  to  release  attachment— UabUlty  of  sureties,  6  Cal.  651 ; 
9  CaL  501 ;  18  Cal.  339;  26  GaL  635;  29  Cal.  194;  effect  of,  Having  v.  Mi> 
near,  April  6th,  1880;  coanter-bond  to  prevent  attachment,  sec.  640n. 

§  556.  The  defendant  may  also  at  any  time,  either  be- 
fore or  after  the  release  of  the  attached  property,  or 
before  any  attachment  shall  have  been  actually  levied, 
apply  on  motion,  upon  reasonable  notice  to  the  plaintiff, 
to  the  court  in  which  the  action  is  brought,  or  to  a  judge 
thereof  y  that  the  writ  of  attachment  be  discharged  on  the 
S^ound  that  the  same  was  improperly  or  irregularly 
issued.     [In  effect  March  9th,  1880.] 

Dissolntion— points  of  Irre^larity  must  be  specified,  10  Gal.  837; 
incnrable  informal  Ity  essential,  33  Cal.  168;  not  when  midertaking  is 
SQ&cient,  Goodwin  v.  Buckley,  March  Uth,  1880. 

§  557.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  attachment  was  made.' 

(hi  affidavits— compare  application  to  dissolve  injunction,  sec.  532. 

§  558.  If,  upon  such  application,  it  satisfactorily  ap- 
pears that  the  writ  of  attachment  was  .improperly  or  ir- 
regularly issuedy  it  must  be  discharged. 

§  559.  The  sheriff  must  return  the  writ  of  attachment 
with  the  summons,  if  issued  at  the  same  time;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certificate  of 
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bis  proceeding  indorsed  thereon  or  attached  thereto;  audi 
whenever  an  order  has  been  made  discharging  or  leleaa^f 
ing  an  attachment  upon  real  property,  a  certified  copy  of 
such  order  may  be  filed  in  the  offices  of  the  county  re- 
corders in  which  the  notices  of  attachment  have  been 
filed,  and  be  indexed  in  like  manner.  [Approved  March 
5rd,  187a] 

Sheriff's  duties— see.  640n. 

Sheriff's  retom— sec.  M6». 

Kotices  of  attachment  filed— flee.  542,  sabdB.  1  and  3. 
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CHAPTEB  V. 
RSCEIVERa 

S  6M«  Appointment  of  receiver. 

$  fi66^  Appointment  of  recelrers  upon  dissoliitlon  of  oosporstlon. 

«  8G0.  T^Hio  sliall  not  be  appointed. 

I  501.  Oafli  and  undertaking. 

§  668.  Po-wers  of  receivers. 

S  M9.  Investment  of  funds. 

%  564.  A^  receiver  may  be  appointed  by  the  court  in 
wmch  an  action  is  pendlDg,  or  by  the  judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  pur- 
chase of  property,  or  by  a  creditor  to  subject  any  projjerty 
or  f  and  to  bis  claim,  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  whose  right  to 
or  interest  in  the  property  or  fund,  or  the  proceeds  thereof, 
is  probable,  and  where  it  is  shown  that  the  property  or 
fund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
imed; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  pro[)erty,  where  it 
appears  that  the  mortgaged  i)roperty  is  in  danger  of  beiug 
lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the 
property  is  probably  insufficient  to  discharge  the  mort- 
gage deot; 

3.  After  judgment,  to  carry  the  judgment  into  effect;    , 

4.  After  judgment,  to  dispose  of  the  property  according 
"to  the  judgment,  or  to  preserve  it  during  the  pendency  or 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  the 
Indgment  debtor  refuses  to  apply  his  property  in  satisfac- 
tion of  the  judgment; 

5.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
has  forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  receivers  have  heretofore 
heen  appointed  by  the  usages  of  courts  of  equity. 

Receiver  generally— appointment  of,  8  CaL  386;  custody  of,  8  CaL 
^:  9  Cal.28.  Recent  leading  cases:  French  Bank  Case,  63  Cal.  495.; 
fweman  v.  The  Superior  Court,  etc.,  March  6th,  1880.  Further,  see 
ft  Gal.  494;  8  CaL  306;  16  Cal.  146;  22  Cal.  191;  25  Cal.  11;  30  Cal.  476. 

^ottoni  when  pending— sec.  1049. 
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Fowmr  of  Jiidg»-At  ohamben,  sees.  W,  176;  of  court  ouwawwDwoH.  ^ 
sec.  259;  of  county  jadge,  as  to  receiren,  before  Const.  1829*  flee  If 

Cal.639. 

SuBDiYUioif  1.  Vendor,  creditor,  partner— as  to  last.  Bee  S  CsL 
883.  »  »r— 

Party  applying— M  CaL  SS». 

Danger  of  loss  or  injury— see  3  Cal.  886. 

SUBDiYisioif  2.  Foredoanre— before  tbis  8tatiite,6  CaL  99. 

SUBDIVISIONS  3  and  4.  After  judgment— 26  CaL  447. 

Subdivision  6.  Oorporation'-lnsolvent,  see  French  Banlc  Case,  81 
CaL  495;  dissolved,  see  sec.  565. 

SUBDIVISION  6.  Equity  usage— French  Bank  Case,  53  CaL  485; 
Bateman  v,  Superior  Court,  March  6th,  1^. 

§  565.  Upon  the  dissolation  of  any  corporation,  tlie 
Superior  Court  of  the  county  in  which  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of  bus- 
iness, on  application  of  any  creditor  of  the  corporation, 
or  of  any  stockholder  or  member  thereof,  may  Appoint 
one  or  more  persons  to  be  receivers  or  trustees  of  tne  cor- 
poration, to  take  charge  of  the  estate  and  effects  thereof, 
and  to  collect  the  debts  and  property  due  and  belonging 
to  the  corporation,  and  to  pay  the  outstanding  debts 
thereof,  and  to  divide  the  moneys  and  other  property  that 
shall  remain  over,  among  the  stockholders  or  members. 
[In  effect  March  9th,  1880J 

Dissolution— /nvoZtfn/ary,  Civil  Code,  see  sees.  399,  400,  and  this 
Code,  sec.  802  et  seq.    Voluntary » sec.  1227  et  seq.,  post, 

§  566.  No  party,  or  attorney,  or  person  interested  in  an 
action,  can  be  appointed  receiver  therein,  without  the 
written  consent  of  the  parties,  filed  with  the  clerk.  If  a 
receiver  be  appointed  upon  an  ex  parte  application,  the 
court,  before  making  the  order,  may  require  from  the  ap- 
plicant an  undertaking  with  sufficient  sureties,  in  an 
amount  to  be  fixed  by  the  court,  to  the  effect  that  the  ap- 
plicant will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receive^ 
and  the  entry  by  him  upon  his  duties,  in  case  the  appli- 
cant shall  have  procured  such  appointment  wrongfullyf 
maliciously,  or  without  sufficient  cause,  and  the  court 
may,  in  its  discretion,  at  any  time  after  said  appointment, 
require  an  additional  undertaking.  [In  effect  July  1st, 
1874.] 

Undertakings  generally-eee  sec.  658n. 

§  567.  Before  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  tnem  faithfully,  and  with  one 
or  more  aureties,  approved  by  the  court  or  judge,  execute 
an  undertaking  to  such  person*  and  in  such  sui^  as  the 
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cooit  or  jndge  may  direct,  to  the  effect  that  he  will  faith- 
iQlly  discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Bimd  of  noeiTor— Political  Code,  sees.  981,  9S2,  and  sees.  MT-t88, 

ffBueiaUy. 

§  568.  The  receiver  has,  nnder  the  control  of  the  court, 
power  to  brini^  and  defend  actions  in  .his  own  name,  as 
leceiver;  to  take  and  keep  possession  of  the  property,  to 
receive  rents,  collect  debts,  to  compound  for  and  com- 
promise the  same,  to  make  transfers,  and  generally  to  do 
Bach  acts  respecting  the  property  as  the  court  may  au- 
thorize. 

Dvtias  of  receiver-6  GaL  475;  15  GaL  207;  26  GaL  448. 

§  569.  Funds  in  the  hands  of  a  receiver  may  be  in- 
vested upon  interest,  by  order  of  the  court;  but  no  such 
order  can  be  made,  except  upon  the  consent  of  all  the 
parties  to  the  action. 


n 
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CHAPTER  VI. 
DEPOSIT  IN  COTTRT. 

Sfi72.  Deposit  In  court. 
678.  Money  paid  to  clerk  must  be  deposited  with  county  treMonL 
574.  Manner  of  enforcing  the  order. 

§  572.  When  it  is  admitted  by  the  pleading,  or 
upon  the  examination  of  a  party,  that  he  has  in  his 
session,  or  under  his  control,  any  mone^  or  other  im 
capable  of  delivery,  which,  being  the  subject  of  litigat'* 
is  held  by  him  as  trustee  for  another  party,  or  which 
longs  or  is  due  to  another  party,  the  court  may  order 
same,  upon  motion,  to  be  deposited  in  court  or  delivi 
to  such  party,  upon  such  conditions  as  may  be  just,  si 
ject  to  the  further  direction  of  the  court. 
Money— must  be  in  party's  possession,  61  Gal.  442. 

§  573.  If  the  money  is  deposited  in  court,  it  must 
paid  to  the  clerk,  who  must  deposit  it  with  the  co^ 
treasurer,  by  liim  to  be  held  subject  to  the  order  ofj 
court.    For  the  safe  keeping  of  the  money  deposited  w 
him  the  treasurer  is  liable  on  his  official  bond. 

Deposit  with  clerk— sec.  2104. 

Money  in  treasurer's  hands— liable  to  taxation,  30  GaL  212. 

§  574.  Whenever,  in  the  exercise  of  its  authorial 
court  has  ordered  the  deposit  or  delivery  of  money 
other  thing,  and  the  order  is  disobeyed,  the  court,  bes* 
punishing  the  disobedience,  may  make  an  order  requi'^ 
the  sheriff  to  take  the  money  or  thing  and  deposit  or  d 
liver  it  in  conformity  with  the  direction  of  the  court 

Pnnlahing  the  disobedience— contempt,  sec.  1209;  61  CaL4l2. 

Sberiflfs  duties— as  to  official  moneys,  Political  Code,  sec  418I> 


TITLE  Vin. 

f  the  Trial  and  Judgment  in  Civil  Ac- 
tions. 

SAP.    I.  cJudgment  in  general. 

H.  Judgment  upon  failure  to  answer. 

ni.  Issues— the  modes  of  trial  and  postponements. 

rv.  Trial  by  jury. 

V.  Trial  by  the  Court. 

VI.  Of  references  and  trials  by  referees. 

yil.  Provisions  relating  to  trials  in  general. 

VI  n  The  manner  of  giving  and  entering  judgment. 

[201] 
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CHAPTER  I. 

JXTDaMBNT  IN  aZiNERAIi. 

i577.  Judgmont  defined. 
578.  Judgment  may  be  for  or  against  one  of  the  parties. 
579.  Judgment  may  be  against  one  party  and  action  proceed  ill 
I  others. 

:  S  580.  The  relief  to  be  awarded  to  the  plaintiff. 

S  581.  Action  may  be  dismissed  or  nonsuit  entered. 
S  582.  All  other  judgments  are  on  the  merits. 

§  577.  A  judgment  is  the  iinal  determination  of 
rights  of  the  parties  in  an  action  or  proceeding. 

Judgment— confession  by,  sec.  1132;  default  by,  sec.  585;  demn 
on,  sec.  696;  estoppel  as  to,  sec.  1908;  generally,  664n;  nonsuit,  of. 
581;  pleadings,  on,  sec.  582;  on  trial  by  court,  sec.  633;  on  trial  by; 
sec.GM.    Beealso.l  Cal.134;  9Cal.l73: 12Cal.467;  14  Gal.  11/;  18 CU.-- 
'  21  Gal.  151 ;  27  Gal.  228 ;  31  Gal.  273 ;  33  Gal.  474 ;  34  Gal.  391 ;  35  CaL  550;  I 

,  GaL  230;  37  Gal.  282, 4SJ,  458;  39  Gal.  639;  46  Gal.  208. 


§  578.  Judgment  may  be  given  for  or  against  one 
more  of  several  plaintifrs,  and  for  or  against  one  or  mo 
of  several  defendants;  and  it  may,  when  the  justice 
the  case  requires  It,  determine  the  ultimate  rights  of " 
parties  on  each  side,  as  between  themselves. 

Parties  to  judgments— adding  and  striking  out,  sees.  389, 473ii; 
▼ice  on  less  than  all,  sees.  888, 414 ;  Joint  defendants,  sees.  883, 989. 

Judgments  for  or  against  some— liability  of  part,  1  CaL  167;  601 
176: 18  Gal.  400,402 ;  39  Gal.  95, 412 :  waiver  as  to  Joinder,  sec.  434, 8  CaL  Mj 
21  Gal.  635;  42  Gal.  335;  47  Gal.  221;  and  as  to  trespass,  appprtioniiif 
damages,  etc.,  see  7  Gal.  152;  8  Gal.  514;  49  Gal.  155;  McGool  o.  JiabooeA 
April  6th,  1880:  nonsuit  as  to  some  parties,  sec.  581n. 

§  579.  In  an  action  against  several  defendants,  tbi 
court  may,  in  its  discretion,  render  judgment  against  onf 
or  more  of  them,  leaving  the  action  to  proceed  against  tb* 
others,  whenever  a  several  judgment  is  proper. 

Parties  to  judgments— sec.  578n. 

Defendants  not  served— no  Judgment  acndnst,  2  Cal.  89;  10  CaLSJj 
Dlg^lns  V.  Keay,  April  7th,  1880.  See  also,  Sbvbbal  JudgmbtTiO* 
Joint  Debtobs,  tnfra,  and  compare  sec.  414. 

Joint  debtors— proceedings  against,  sec.  989,  and  see  SMVtU^ 
Judgment,  infra. 

Several  judgment— when  proper:  Several  liability,  "where,  Oa^ 
defendants  joined,  sec.  383;  1  Gal.  191, 470.  Joint  and  several  /t^W^ 
where,  9  Gal.  286 ;  29  Gal.  429.  Joint  liability,  where,  against  those  serf" 
only,  see  18  Gal.  399, 402 ;  39  Gal.  95 :  50  Gal.  530.  Partners,  agalDfit,  aeei 
Cal.  89;  18  Cal.  397;  51  Gal.  184.   JEjectment,  in,  18  Gal.  219;  28  Cal. » 


301  juDamiKT  in  qbkbbal.  -8  S80, 

§  sea  The  leltef  Kranted  to  the  nlalDtlff,  It  there  be 
a6  aosTnr,  catmot  exceed  tbaC  which  lie  shall  have  da- 
Dumded  iD  his  complaint;  hut  in  any  other  caie,  the  court 
may  giant  him  an;  relief  consUtent  with  the  case  made 
by  the  complaint  and  embraced  within  the  iasne. 


naBd  at  comptalat  Umlli  relief,  II  C*L 
>;  30  CaL  >I,«2«:  n  CaL  ewi  ST  Cal.  ICQ:  IB  OaL  lUi  M  C>L  79i  1»( 


192:  iCcUlaE  out  nrafer  la  nalver.  13  C^  IK:  m 
to  ezcoffl  ot  prayer.  1  Cal. !«!  irf  Cal.  iOB:  Zt  CaL  M 
MiarCal.Mlilno'eiialDsilBiiUBea.SK^.U:  adi 
**"    "—        ■  "-  mlbiilftsfcecrwCal.um;  lacal.l 


BELIEF   QEHBRAIXT. 


w  OaL  lM.lil9,iTS,ti: 
Letal-«M  principal  head!  DDderBBLisv  i>  PannooLaK  CaaM. 


Fnr*!  foi-"tien  ■l«iilflcaoC  21  CaL  ei :  U  CaL  ITS. 
PnwaMn-Oeatrttllv,  Civil  CMle,  mo.  13U.  nee,  3989.    Anof  tn- 

SneMea.ClTU  Code,  >BCS.  H£i,  Mi3 )  IS  CaL  Mi  30CaLK2i  47  Cal,  Ml; 
CaLNI. 

Sptctto-Me  CITll  Coda :  Omerally,  C.  G.  isca.  >MS.  Pvuaiim  nf 
ml  anpaiu,  O.  C.  aec.  MT9,  and  lee  >ec.  Mn.  i^sueitton  of  ptrvmal 
pnfwnvTo.  0.  aeca.  1319,  Uil :  Bod  aee  lec.  33n.  apaife  ptrfirmimct 
Jf«S«»oiil81u,C.C,«6ca.MSt,j3aB-8S:  6Cll.S4,il9;  rtal.sm  1S<:»1.37S! 
ftOHW:  tiCaLBS;  nCaLUl;  aCaUM:  <ICaL6ll:«OBl.48i  4* 


a  Oil. «:  ti  CaL  17e;  n  OaL  49 

""  "«[«iCaLsr;Sical.lM;™v^..ii.  n 
cJi,aO.*eca.3S»44iniiCal.ITII;  MCe 
■-le  Vh,  VM.    OaHtAm.  at  cr--— ~ 


Tick,  June  «b,  imt.  AK<aiM,  at  eontracla,  C.C.iecs.  3B,  SWe-MWi 
LCaLlBIi  Heniuuiv.Haffeiieai«r,Feb.lHb,ie8tl;  ManMiii.SlaipsDn, 
niMU,  not    Oaw<niM«i7ca  liutmmenb,  0.  O.  aecs.  UHt-MH;  <I 


cnwr 


t 


liJeai,'utb?u£dlmai]din^'s'i°cii?iaii'iTbt 

kl.lHi230>l.HIL   OnipoiatlonB— OlvU  Code.  wca.  M 
— j»JO«lJM,Hli«0BL«Sll.    OoT •    ■•'-'"-  — 

raroc-UOU-ta.   BJsctiiMat-SOLH:  4C«1.27i  ■CM.8 
«l:  M0tll.4a,a»t  I«CBLlS9,He;ll  CM.  OHi  nCA  !«,  ET 

(£i.i»,«witicaLi(D:iacaVHiii!i  Cat. 4sr:  n  (M. mi  • 

flflldT.H.A.c.Uliesur.Jiuialst.iaM.I'lztiini'-eiOF'  '''   ' 
— 3CllLI43l  ICsl.138.    Fnad-S&CnJ.SiSi  dCllI.  386^  5 
E.  ElUolt,  March  l^ch,  ISBO.   IndsmnltT-^a  rui  ^'> 
Iffii  (3  CaL  H!.   JndgmsDl-acHODaii.laOl 
iDCI.UCaJ.US:  TacBUiig.l9Ca].e;s.   Landli 
Libel— 47  Cul,  m,  a34.   Usn— tOEMloaina.  B 

UHl  Idlcee.Tlbi>ets,AurlllT[l],USD.   Malk__.    ..       

IIL  MDoey  hid  and  reoolTBd-S  Col.  M3i  B  CiL  417;  IS  Q 
OaLlTD;  I90al.270,4a4:  ISOnl.GIS;  M  Cil.  U);  49CBl.fiITLa 


SlClLlla.  OnileT— SBB  mKOTKEMT. 
«2S:62CttL»4<l.  itttywaU-SiCM.ia 
Qnantum  msnill— D  val.  tli.  Bedemptioo— 11  Csl.  B> 
C(»TBBHtOM,14Ca1.4ia;  iZCal.l43;9iCiiLRa:  ootena 
CaL«:liJCa].jTI.  iUgbt-eUtutor;,lSCaL»l;  UGM.I 
Cofle,  sea.  44R-4U;}  4»  CaL  «0.  Sberiff-Mtin.- 
Caae,in!C>.4i;MIS3.  Tort-«l  OaLWa;  HCW.Stir! 
-see.  139^  ITCal.iiD!  tlCft].lU,Ha:UGaJ.l»LMg| 

tenaait.BlCaLlTO.   liriif-ta  CaLlSlj  »8  CaLimTE 
sea.  TTia  and  Dccapatloii-^  CaL  KO;  I  OaL  lU,  Ht. 


5  5S1.  An  aotioD  ma;  be  dismisaed,  o 
DonBult  onteiod.  iu  the  fullowing  cases: 

1st  By  tlie  plaintiC  hinifietf.  at  ttoj  time  b 
npon  payment  of  coats:  proolded,  a  Gounter-fllL., 
been  made  or  afQrmative  relief  sought  bytbeCH 
plaint  or  aaswec  of  defendnat.  If  a  pmvialtmt* 
bOB  been  aliowed.  the  uiideTtaliiiig  must  tliareii|{ 
livered  by  tlie  cleric  to  the  defendant,  who  n 
action  thereon. 


Snd.  By  either  party,  upon  tlift  written  conaent  ot  tho 

3rd.  By  the  court,  when  the  plaintiS  foUs  to  appear  on 
tbe  trial,  and  the  dofeDdant  appean  and  asks  for  the  dis> 

ah.  By  the  contt,  when,  tipon  the  trial  knd  before  tlie 
flul  mbmisaion  of  the  case,  theplalntifF  abandons  it; 

Bth.  By  the  court,  upon  motion  of  the  defendant,  when, 
upon  the  trial,  the  plcilntiS  fails  to  prove  a  sufflcient  ease 
for  the  inry. 

The  dUc^ssal  mentioned  In  the  first  two  sabdlvislons  is 
made  by  an  entry  in  the  clerk'B  register.  Judoment  may 
thereupon  be  entered  accordingly.  [Approved  rebraary 
■"■h,  1878.] 

L  OR  MCIN8DIT. 

•a,acaLfa. 
l,l,uidl;  Improper,  remodr  for,  H  CbL  4I4. 
. ,-t  c«t.iUi4  0^iiii  ucaLiiheniUCBi.  n«j 

liCtf.  WT;  18  CsL  It:  M  Cat. «,  DM;  K  ClL  ICO,  M3j  £1  CaL  4n>i  39  Col. 

SuiDtvuioH  1.   Br  plalntU^  b«£E>ra  trtal-n  CaL  l«;  12  Cal.  iX. 
Ex«ptioii>— wAen  eounter-ilalia,  see.  OB;  2»  CaLM)  U  CaL  OB:  or 
'*mrroa-amplalitl.lec.il2:  oiitseqolvaleat.UCaLtUi  batotber- 
Mm  tHtora  uaSt.  ISTS,  aeo  M  Cal.  31. 
SUSDITTBIOH  2.   Bj  conunt— not  on],  4T  GaL  SB, 
BmomBion  ^.    Ho  appesioncs  at  trlal~-Me  mbd.  i.   Trfal,  btlngi- 

^moivisiOB  4    AhuUtoninMit  « trial— la  CbL6JT'  18  CbL  tT'  zl 

^^     ^    ^^T  ^ 

MCW-Ks       On]       ,      bal  SI   ai 

«OU.M    K4  iCal       ,  W    01.   , 

-Hit  tana       ( (^  tes.    roHaii       ecs  4&-i       i'Jeod  ni7  nioi 

I  582.  In  every  case,  other  tban  those  mentioned  in 
">»  last  section,  judgment  must  be  rendered  on  the  merits. 
'"'~  claiHB  of— >eo.  67Tn. 

IS  plBadiog*— B«o.  UBb. 


§  585       .  JUDOMEKT  UPON  FAUiUBB  TO  ANSWER. 


CHAPTER  IL 

JUDGMENT  UPON  FAILURE  TO  ANS^ 

S  085.  In  what  cases  judgment  may  be  bad  npon  the  faiinre  of  tht  I 
f  endant  to  answer. 

§  585.  Judgment  may  be  had,  if  tlie  defendant  fail 
answer  the  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery 
money  or  damages  onljr,  if  no  answer  has  been  filed 
the  clerk  of  the  court  within  the  time  specified  in  the  si 
mons,  or  such  further  time  as  may  have  been  grlmted, 
clerk,  upon  application  of  the  plaintiff,  must  enter  the 
fault  of  the  defendant,  and  immediately  thereafter  ei 
judgment  for  the  amount  specified  in  the  summons,* 
eluding  the  costs,  against  the  defendant,  or  against  one  d 
more  of  several  defendants  ii\  the  cases  provided  forn 
section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  no  answer  has  been  filed  with  «• 
clerk  of  the  court  within  the  time  specified  in  the  sa^ 
mens,  or  such  further  time  as  may  have  been  grantw^ 
the  clerk  must  enter  the  default  of  the  defendant;  anji 
thereafter  the  plaintiff  may  apply  etf  the  first  or  any  8^ 
sequent  term  of  the  court  for  the  relief  demanded  in  w 
complaint.  If  the  taking  of  an  account,  or  the  proof « 
any  fact,  is  necessary,  to  enable  the  court  to  give  jio? 
ment,  or  to  carry  the  judgment  into  effect,  the  court  nttf 
take  the  account  or  hear  the  proof;  or  may,  in  its  discM* 
tion,  order  a  reference  for  that  purpose.  And  where  tw 
action  is  for  the  recovery  of  damages,  in  whole  or  in  pai< 
the  court  may  order  the  damages  to  be  assessed  by  a  JQ^' 
or  if,  to  determine  the  amount  of  damages,  the  examiQ^ 
tion  of  a  long  account  be  involved,  by  a  reference  as  above 
provided. 

3.  In  actions  where  the  service  of  the  summons  was  "j 
publication,  the  plaintiff,  upon  the  expiration  of  the  tifflj 
for  answering,  may,  upon  proof  of  the  publication,  anj 
that  no  answer  has  been  filed,  apply  for  judgment;  anfl 
the  court  must  thereupon  require  proof  to  be  made  ot*^* 
demand  mentioned  in  the  complamt;  and  if  the  deieDj* 
ant  be  not  a  resident  of  the  State,  must  require  the  y^^ 
iff,  or  his  agent,  to  be  examined  oh  oath,  respecting  ^i 
payments  that  have  been  made  to  the  plaintiff,  or  to  an? 
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ne  for  his  use,  on  account  of  such  demand,  and  may 
snder  judgment  for  the  amount  which  he  is  entitled  to 
ecover. 

JUDGMENT  BY  DBFAX7LT. 

Judgment  generally— sees.  SHn,  677-682,  CMn,  664-€76. 
Jni^^ent  on  pleadings— ^n/'ra. 

Deftralt  judgment,  generally— assignment  of,  23  Cal.  286;  25  Cal.  639: 
g>ming,  sec.  473n:  despite  failure  to  famish  particulars,  32  Cal.  634: 
gainst  corporation,  9  Cal.  456;  11  Cal.  250 :  further,  see  1  Cal.  94:  6  Cal. 
73;  9  Cal.  130;  10  Cal.  441, 555;  15  Cal.  23:  16  Cal.  381;  21  Cal.  426;  27  CaL 
02;  aO  CaL  92, 202, 530;  37  Cal.  465;  40  Cal.  439.  ' 

Subdivision  l.  On  money  contract— JVb  answer  Jlled,  34  CaL  26. 
fntry  of  defendant's  default,  18  Cal.  420;  45  Cal.  462;  Maud  v.  Wear, 
iay  iTu,  IWO.  Entry  oj  default  Judgment,geiienily,  1  Cal.  131 ;  7  Cal. 
MS;  17  CaL  665;  28  Cal.  650;  30  Cal.  ife;  85  Cal.  40;  53  Cal.  253:  where 
lomplaint  insufftcient,  11  CaL  256:  14  CaL  210:  on  defective  summons, 
tCaL.416;  2  CaL  242;  8  Cal.  625;  28  CaL  153:  41  Cal.  316;  and  see  sec.  407f». 

&to  contents  of  summons:  wliero  fictitious  names  of  defendants,! 
1.235;  6  Cal. 415;  14  Cal.  119;  23  Cal.  92:  27  Cal.  99:  where  no  answer, 
kfter  demurrer  overruled,  or  answer  stricken  out,  sec.  636;  18  Cal.  625; 
n  Cal.  633.  Default  judgment  must  follow  complaint^  sec.  580:  10  Cal. 
178:  16  CaL  510:  19  Cal.  500;  21  Cal.  46:  27  Cal.  495;  30  Cal.  530;  39  CaL  72; 
M  Cal.  306;  45  Cal.  394 :  damages,  4  Cal.  255;  and  see  under  subd.  2,  note. 

SiTBDlYisioir  2.  In  other  actions— ^n^n^  of  d^endanVs  default,  no 
answer Jiledf  see  notes  to  subd.  1 .  Relief,  sec.  58lO,  and  notes.  R^erence, 
sec.  638  et  seq.  Assessment  of  damages,  i&  Cal.  156;  31  Cal.  239.  Proqf 
required,  sees.  580, 1869;  and  as  to  trial  by  court,  see  sec.  631  et  seq. 

Subdivision  S.  Where  summons  published— see  notes  to  subd. 
2*  23  CaL  92 

JUDGMENT  ON  FLBADINaS. 

Hotton  for,  grounds  oi—Insuffleieney  of  answer,  i  Cal.  264;  34  Cal.  46, 
160:  39  Cal.  261 :  40  Cal.  347, 443;  41  Cal.  128:  50  Cal.  619:  51  Cal.  626,571 ;  62 
CaL  SSL  InguffleUney  of  complaint,  32  Cal.  136 ;  50  Cat.  523 ;  52  CaL  99. 


§§588-92 


ISSUS8. 


GHAFTEB  IIL 

ISSUBS-THB  MODS  OF  TRIAL  AKD  POSTf 

PONEAnONTS. 

1588.  Issue  defined,  and  the  different  kinds. 
689.  Issue  of  law,  now  raised. 
590.  Issue  of  f  acit  how  raised. 
I  591.  Issue  of  law,  how  tried. 
i  592.  Issue  of  fact,  how  tried.  When  Issues  both  of  law  and  taa,  1 

former  to  be  first  disposed  of.  ^ 

S  69S.  Clerk  must  enter  causes  on  the  calendar,  to  remain  unlfl  < 

i  posed  of. 

594.  Parues  may  bring  Issue  to  trial. 
595.  Motion  to  postpone  a  trial  for  absence  of  testimony, 
sites  of. 
S  698.  In  cases  of  adjournment  a  party  may  hare  tfie  testimony  of  1 
witness  taken. 

§  588.  Issues  arise  upon  the  pleadings  when  a  fact 
oonolusion  of  law  is  maintained  by  the  one  party,  and 
controverted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
See  sees.  589, 590. 

§  589.  An  issue  of  law  arises  upon  a  demurrer  to 
complaint  or  answer,  or  to  some  part  thereof. 

§  590i  An  issue  of  fact  arises—  , 

1.  Upon  a  material  alleji^tion  in  the  complaint  contro- 
verted by  the  answer;  and,  J 

2.  U^on  new  matters  in  the  answer,  except  an  issue  otj 
law  is  joined  thereon.  ' 

§  591.  An  issue  of  law  must  be  tried  by  the  court,  on' 
less  it  is  referred  upon  consent. 
^Mal  by  court— generally,  sec  631  et  seq, 

§  592.  In  actions  for  the  recovery  of  specific  real  or  | 
personal  property,  with  or  without  damages,  or  for  money 
claimed  as  due  upon  contract,  or  as  damages  for  breach  oi  | 
contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  d7- 
a  jury,  unless  a  jur^  trial  is  waived,  or  a  reference  » 
orderea,  as  provided  in  this  Code.    Where  in  these  cases , 
there  are  issues  both  of  law  and  fact,  the  issue  of  la]^ 
must  be  first  disposed  of.    In  other  cases,  issues  of  ^ 
must  be  tried  by  the  court,  subject  to  its  power  to  oid^ 


ISSUES.  §§ 

uiy  sach  issne  to  be  tried  bv  a  jury,  or  to  be  referred  to  a 
referee,  as  provided  in  this  Code.  [In  effect  July  1st, 
1874.] 

Issaes  of  fkct,  trial  of— generally,  6  Cal.  122;  9  Cal.  251 ;  2}  CaL  42S;  21 
Cal.335;  SOCal.505.  * 

Trial  by  j  ary— In  actions  at  law :  generally,  as  to  Jury  trial,  see  sees. 
IRNh-€28:  as  to  fraad,  10  Cal.  412. 

Waiver  of  jnry  trial— sec.  631;  Sherman  v.  McCarthy,  March  3rd, 

aOOw. 

Beference— sees.  638-645. 

iBsoe  of  Ixw,  prior  disposition  of— 20  Cal.  116;  32  Cal.  206. 

Oonrt,  trial  by— sees.  631-636:  aid  of  Jury,  19  Cal.  457:  reference, 
supra. 

Equity  cases— dlstingoislied  from  law  cases,  15  CaL  379:  equitable 
defenses,  issues  before  Jury,  etc.,  13  Cal.  644:  15  Cal.  879;  16  Cal.  173;  19 
Cal.  457:  30  Cal.  519;  38  Cal.  ai9:  42  Cal.  338:  49  CaL  126;  50  CaL  105:  gen- 
eraUy,  4  CaL  6;  5  Cal.  192;  8  Cal.  501;  16  CaL  249. 

§  593.  The  clerk  must  enter  causes  upon  the  calendar 
of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  must  remain  upon  the  calendar 
until  finally  disposed  of;  provided,  that  causes  may  be 
dropped  from  the  calendar  by  consent  of  parties,  and  may 
be  again  restored  upon  notice.    [In  effect  March  9th,  1880.  J 

Olerk  placing  on  calendar— mandamna  for  f ailare,  sec.  lOSS. 

Issne— generally,  sec.  588. 

Dropping  and  restoring— amdt.  of  1880. 

Abolition  of  terms— see  Const.  Gal.  art.  6,  sec.  5. 

§  594.  Bither  party  may  bring  an  issue  to  trial  or  to  a 
hearing,  and  in  the  absence  of  the  adverse  party,  unless 
the  court,  for  good  cause,  otherwise  direct,  may  proceed 
with  his  case,  and  take  a  dismissal  of  the  action,  or  a  ver- 
dict or  judgment,  as  the  case  may  require. 

Dismissal— sec  68L 

Judgment  for  want  of  evidence— defendant  not  appearing,  53  CaL 

393. 

Want  of  prosecution,  dismissal  for— delay  as  to  sommons,  sec. 
410r:  47  CaL 614:  generally, 36 Cal. 625;  45 Cal.  107:  47  CaL 638;  50  Cal. 38: 
nioohon,  who  may  uotmafce,  42  Cal.  285:  appeal  for  delay,  damages  on, 
"^•957;  63  Cal.  187:  where  plaintiff  not  found,  39  Cal.  106:  vacating 
Jwgment  for  sorprise,  etc.  sec.  473n :  new  trial,  sec.  657  and  notes. 

S  595.  A  motion  to  postpone  a  trial  on  the  ground  of 
the  absence  of  evidence  can  only  be  made  upon  affidavit 
showing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been  used  to  procure 
"•  A.  trial  shall  be  postponed  when  it  appears  to  the 
court  that  the  attorney  of  record,  party,  or  principal  wit- 
&68B  is  actually  engaged  in  attendance  upon  a  session  of 


§'596  ISSUES. 

the  Legislature  of  this  State  as  a  member  thereof, 
court  may  require  the  moving  party,  where  application 
made  on  account  of  the  absence  of  a  material  witness* 
state  upon  affidavit  the  evidence  which  he  expects  to 
tain;  and*if  tfaetid verse  party  thereupon  admits  that  si 
evidence  would  be  given,  and  that  it  be  considered 
actually  given  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  must  not  be  posti>oned.    [In  effect  MarcJt 
2nd,  1880.] 
Postponement,  grounds  of— affidavit  for,  etc  see  Oontinnance. 

OONTINUANOE. 
Admission— by  opponent,  extent  of,  41  CaL  521. 


vuosiici,  tf  luio  oiu,  loov,  o  rskv.  \j,  Aj.  o,  oiv.  1/itc  azngcace,  «  \^Mi*nM  * 
Gal.  48, 89:  17  Cal.  123;  29  Gal.  563;  4d  Cal.  280;  47  Cal.  162;  Kern  Vau9 
Bank  v.  Cnester,  June  3rd,  1880, 5  Pac.  G.  L.  J.  620.  ^Expected  evidete^ 
14  Gal.  420:  23  Gal.  157;  31  Gal.  218;  33  Gal.  646, 697;  40  Gal.  653;  47  OU-A 
106;  48  Gal.  63;  49  Gal.  680;  63  Gal.  613;  Kern  Valley  Bank  v.  Cbtfter. 
June  3rd,  1880, 5  Pac.  G.  L.  J.  520. 

Bad  faith-46  CaL  114. 

Oosts  on— sec.  1029. 

Oouhsel— absence  of,  19  Gal.  118:  mistake  of,  9  CaL  212;  35  CaL  4S: 
sickness. of,  4  Gal.  190;  41  Gal.  626. 

Depositions— of  absent  witnesses,  postponement  for  taking,  2  GbL 
473, 698. 

Diligence,  due— see  Affidavits. 

_  Discretion— decision  as  to  continuance,  Is  matter  of,  9  CaL  212;  U 
CaL  161;  20  GaL  181;  23  Gal.  157;  32  Gal.  102. 

Evidence— absence  of,  diligence,  expected,  materiality  of,  see  i^ 

FIDAVITS. 

GeneraUy,  1  Gal.  404;  2  Gal.  183, 270;  3  Cal.  186;  6  Cal.  249;  7  CaL  418; 
14  Cal.  358;  81  Cal.  05;  63  Gal.  491. 

Grounds  for— see  Affidavits,  Counsel,  Depositioitb,  Pabtt. 

Legislature- attendance  at,  as  ground  for;  Inserted  In  sectioabf 
amdt.  1880. 

Materiality— of  evidence.   See  Affidavits. 

Party,  absence  of— 32  Cal.  102. 

Review  of  decision  as  to— see  Disoeetiov:  on  bill  of  exceptioiA 
only  where  refusal,  47  Cal.  162:  on  motion  for  new  trial,  11  CaL  21; » 
Cal.  450 ;  and  see  17  Gal.  316. 

Showing  for— see  Affidavits. 

Stipulation  as  to— must  be  in  writing.   See  note  to  sec.  283,  suM.  I 

§  596.  The  party  obtaining  a  postponement  of  a  trial 
in  any  court  oi  record  must,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  sucii 
adverse  party,  who  is  in  attendance,  be  then  taken  bf 
deposition  before  a  judge  or  clerk  of  the  court  in  wbicu 
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»  case  is  pending,  or  before  sucli  notary  public  as  the 
art  may  indicate,  which  must  accordingly  oe  done,  and 
» testimony  so  taken  may  be  read  on  the  trial,  with  the 
me  effect,  and  subject  to  the  same  objectionSf  as  if  the 
itnesses  inrere  produced. 
>epoBitions— in  the  State,  sees.  201^2021, 2031-2038. 
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CHAPTER  rV. 

TRIAL  BY  JXJRY. 

•i 

Abt.  L  Formation  of  Jury. 
a  n.  Conduct  ov  thb  Trial., 

)  *       III.  Thb  Ybrdiot. 


••! 


ABTICLE  I. 
FOBHATIOH  OV  THB  JURY. 


;  eOO.  Jury,  how  drawn.  „  _^ 

I  fiOl.  OhalleiijBres.  Each  party  entitled  to  four  peremptory  cbauflosc 

602.  Grounds  of  challenge. 

I  608.  Challenges,  bow  tried. 

I  604.  Jury  to  he  sworn. 

§  600.  When  the  action  is  called  for  trial  by  jury,  tbj 
clerk  mnst  draw  from  the  trial  jury  box  of  the  court  m 
ballots  containing  the  names  of  the  jurors,  until  the  jozf 
is  completed  or  the  ballots  are  exhausted. 

Jury— generally,  sec.  190,  and  note :  trial  Jury,  sees.  193,  IM. 

Trial  by  jury— conduct  of,  sec.  607  et  seq.:  waiver  of,  sec  631:  y» 
diet  after,  sec.  624  et  seq. 

Trial  jury  box— sec.  246. 

Jury  completed— 45  Cai.  323. 

§  601.  Either  party  may  challenge  the  jurors ;  bat  whe» 
there  are  several  parties  on  either  side,  they  must  join  0 
a  challenge  before  it  can  be  made.  The  challenges  are  v 
individual  jurors,  and  are  either  peremptory  orior  cao* 
Each  party  is  entitled  to  four  peremptory  challenges.  B 
no  peremptory  challenges  are  taken  until  the  panel  is  fi^ 
they  must  be  taken  by  the  parties  alternately,  conunew'' 
ing  with  the  plaintife.    [In  effect  July  1st,  1874.] 

Challenge  for  cause— sec.  202,  and  note. 

Peremptory  challenge,  when  taken— see  Examhtatioit  ov  ^^ 
BORS,  extent  of:  criminal  cases,  37  Cal.  676. 

Ezaminationof  jurors— object  of.  23  Gai.376:  extent  of,  45  Gal  3& 

Formation  of  jury— irregularity  in,  must  be  substantial,  6  CaL  UK; ' 
Cal.S29;  32CaL40.  .  \  d  i".  \    *'■  " 

§  602.  Challenges  for  dause  may  b'd  taken  on  one  or 
more  of  the  following  grounds :  . 

1.  A  want  of  any  of  the  qualifications  prescribed  v7 
tills  Code  to  render  a  person  competent  as  a  juror; 


J 


213  TBIAIi  BY  JUBY.  §  603 

2.  Consaagninity  or  affinity  within  the  fourth  degree  to 
any  party ; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action: 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  [In 
effect  July  1st,  1874.] 

Challenge  for  cause,  snfilciency  of— Specifying  groundt,  12  Cd.  48S3 
erimbuU  cases,  37  CaL  2T7 ;  41  Cal.  37.  Objeetiortf  when  to  be  made,  1  GaL 
18:18CaL109. 

GROUITDS  OF  OHALLENaE  FOR  OAXTSEi 

8XJBDT7I8ION  1.  Incompetency— secs.  198, 199,  and  notes;  also,  see 
aotelo  sabd.  4,  infra,  and  47  Cal.  388. 

SUBDTTisiON  2.  Oonsangninity  or  affinity— geoerally,  see  note  to 
Mc  170,  sabd.  2. 

SlTBDivismN  3.  Olose  relations  to  either  party— see  notes  to  sabds* 

SiTBDnnsioir  4.  I^vious  trial,  serving  or  testifying  at— 14  OaL 
ie8,and8eel8CaL109. 

SuboitisiOh  5.  Interest  of  jnror— as  to  interest  generally,  see  37 
CaLi90. 

Subdivision  6.  Unqnalifled  opinion,  possession  of—excnslng  for, 
discretionary,  18  Cal.  109,  and  i  ee  47  Cal.  388:  formation  or  expression 
or>  fonner  requirement,  11  Cal.  69:  degree  of  conviction  necessary, 
(impUed  bias  in  criminal  cases)  18  Cal.  129;  17  Cal.  142:  23  Cal.  349;  27 
CaL 607;  40  Cal.  268;  45  Cal.  137;  46  Cal.  78;  48  CaL  253;  49  CaL  174. 

Stjbbttision  7.  Bias— review  of  decision  as  to,  49  Cal.  060;  60  Cal. 
222:  existence  of,  6  CaL  347 ;  38  Cal.  51. 

§  603.  Challenges  for  cause  must  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  exam- 
ined as  a  witness  on  the  trial  of  the  challenge. 

Jnron,  examination  of— see  sec.  601n. 

Discretion  of  eomit— decision  not  prejudicial,  41  Cal.  429:  generally. 
47 CaL  388;  49  CaL  679;  SO  CaL  222;  and  see  notes  to  sec.  602,  Bubds.  4 
aM7. 
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§  604.  Ab  soon  as  the  jury  is  completed,  an  oath 
be  administered  to  the  jurors,  in  substance,  that 
and  each  of  them  will  well  and  truly  try  the  matter  i 

issue  between ,  the  plaintiff,  and ,  defendant, 

a  true  verdict  render,  according  to  the  evidence. 

Osih,  administration  of— see  sees.  2098-2097. 

ABTICLE.II. 
CO17DT70T  OV  TBS  TUAL. 

I  007.  Order  of  proceedings  on  trial. 
i  606.  Cliarge  to  the  Jury.   Coart  most  famish,  in  wrltbiff,  npaa  i*^ 
quest,  the  points  of  law  contained  therelii. 
009.  Special  mstructlons. 

610.  View  bv  lory  of  the  premises. 

611.  Admonition  when  Jury  permitted  to  separate. 

612.  Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  Jury,  how  conducted. 

614.  Hay  come  into  court  for  further  instructions. 
616.  Proceedings  in  case  a  Juror  becomes  slcl^. 

S  616.  When  prevented  from  giving  verdict,  the  cause  may  be 

tried. 
S  617.  "While  Jury  are  absent,  cou^  may  adloum  from  time  to  tfoMb 

Sealed  verdict.   Final  adjournment  discharges  the  Juiy. 
I  618.  Verdict,  how  declared.   Form  of.  Foiling  the  Jury. 
I  619.  Proceedings  when  verdict  is  inf  ormaL 

§  607.  When  the  jury  has  been  sworn,  the  trial  most 
proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fm^ 
therance  of  iustice,  permit  them  to  offer  evidence  upon 
their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
dubmitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  ap- 
pear by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

Order  of  proof,  discretion  of  court,  as  to— generally,  see.  20O;  37 
CaL  438;  61  Gal.  468:  party,  control  of,  over,  8  Cal.  60;  16  GaL  334;  44  Gtf- 
200;  relevancy  of  evidence,  sees.  1868-1870. 

StTBDivisiOK  1.  Flaintifirs  oTidence— proof  required,  see  sees. 
1867, 1800. 

SUBDivisiOH  2.  Defendant's  evidence -see  note  to  subd.  1. 
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SaBHTVmov  3.  Betmtting  evidence— Hunetoi  4^  proqA  ganenUy^ 
•ec.  18609.*  as  test  of  rigbt  to  rebut,  see  15  CaL  199:  48  CaL  614.  Credu 
bilitif,  as  to»  sec.  2053 ;  40  Cal.  578.  Discretion  qf  court t  as  to  recalling  wit- 
ness, sec.  2050;  42  Cal.  298.  Re-openiag  case —Where  amenument 
of  complaint,  83  Cal.  608:  where  crossK;ompIaint,  49  Cal.  283:  recalling 
witness,  sec.  2050;  45  Cal.  80:  supplementary  proof,  6  Cal.  170;  26  Cal. 
606;  88 Cal. 697;  42  Cal.  439;  47  CaJri94, 590;  48  Gal.  614. 

SuBDinsiOH  4.  Argnmenta— plaintiff  opening  and  closing,  2  CaL 
888:  reading  law,  44  Cal.  65. 
Subdivision  5.  Several  defendants— separate  trials,  40  CaL  299. 
SuBDivifiiOH  6.  Charging  the  jmy— sees.  606, 609. 

CONDUCT  OF  TRTAT.. 

Actiona—consoUdating,  sec.  1048:  register  of,  tec.  1002.    Amend* 
ments— sec  473  and  noties.    Appeals— sec.  036  et  $eq.  Argnments^ 
iec607,8nbd.4.   Oasoi  calling  up— sec.  694.   Chambers— powers  at, 
sees.  165, 166,  and  notes.   Charge  to  jnry— sees.  608,  609,  and  notes. 
Gompromiae— offer  of,  sec.  997;  contempts,  sees.  1209-1222.   Oontinn- 
ance-see.  69Gn,  585.   Costs— sec.  1021  et  seq.   Court— trial  by,  sees.  631- 
06.  Damages— sec  657,  subd.  5»;  deliberaUou  of  Jury,  sees.  613,614. 
Dismissal— sec.  585 ;  and  see  Want  ov  Prosecutiok.  Divorce— see 
sec 76,subd.  4  note,  sec.  125.   Errors— of  law,  sec.  657,  subd.  7,  note :  dis- 
r^arded,  sec.  475.   Evidence— sees.  1823,  2104.  Exceptions— sees.  646- 
653  and  notes.  Extensions  of  time— sec.  1054.  Facts,  jury  deter* 
mines— sec  608  and  note,  sec.  2101.  Findings— sec.  633  and  note.  In- 
stmctions  to  jnry— generally,  sec  608n:  special,  sec.  609fi.  Judges 
-dlsquallflcations  of,  sees,  170-172 :  sec  897,  subd.  4.  Judgment— gener- 
ally,  577-582, 664n :  giving  and  entering,  sees,  664-675 ;  kinds  of,  sec.  577n : 
on  pleadings,  sec  585fi.  Jury  trial— sees.  600-628.  Justices' court-trials 
In,  sees.  871-887.  Language  of  proceedings— sec  185.  Law,  Judge 
determines-eecs.  608,  2102.   Motions— sec.  1003  et  seq.  New  trials- 
sees.  656-663:  nonsuit,  sec.  581.   Notices— sec.  1010  e4  <C9.  Foiling  jury 
-4ec.618.  Order  of  proof-607s,  <t(pra.  Orders— 1003-1009.  Papers- 
lost  or  defectively  entitled,  sees.  1045, 1046:  filing  and  service  of,  sees. 
1610-1017.  Place  of  trial— see  Venub.  Pleadings— generally,  sees.  420- 
176:  rales  as  to,  sees.  452-465:  under  Code,  sec  421n :  judgment  ou,  sec 
56511.   Postponements— see  CoNTnruANOB.    Private  mal— sec.  125. 
BsHnrence— 6ecs.«38-645.  Relief— sec.  680  and  notes.  Separation— of 
Jnry,  admonition  on,  sec.  61 L   Special  proceedings— sees.  1063-1822. 
Summary  proceedings— sees.  1182-1179.   Stipulations— sec  283,  subd. 
Is.  Testimony,  taking  down— clerk,  sec.  1051:  short-hand  reporters, 
sees.  288-274.  Three-foorths-of  jury,  agreement  of  .sec  618n.   Trial 
-generally,  sees.  588-668.   Variance— eecs.  469-471.   Venue— sees.  892- 
460:  change  of,  sec.  397  et  tea.   Verdict— sees.  624-628.  View— by  Jury, 
sec.  610.  Waiver— of  jury  trial,  sec.  631.   Wimesses— see  Evidencb. 
Writings-see  £yii>ENOE :  inspection  of,  sec  1000.  Want  of  prosecu" 
tton-dlsmissal  for,  sec.  694f>. 

S  608.  In  chargine  the  jury,  the  court  may  state  to 
tbem  all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict;  and  if  it  state 
the  testimony  of  the  case,  it  must  inform  the  jury  that 
•  they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  either  party,  at  the  time,  upon 
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request,  a  statement,  in  writing,  of  the  points  of  law 

tained  in  the  charge,  or  sign  at  the  time  a  statement  I 

snch  points  prepared  and  submitted  by  the  counsel 

either  party. 

Matters  of  law— court  stating  In  charge.  Const.  GaL  ait.6.Bee.] 
sec.  2102,  also  sec  2061,  and  see  under  Ghabob  to  Jubt,  infra. 

Stating  testimony— 20  Cal.432;  43  GaL  85:  constltatlonal  proi 

see  last  note. 

Questions  of  fad—farf  exctosiTO  judges  of,  G<Hist.  CaL  art  6.1 
19;  sec.  2101,  also  sec.  2061;  17  Gal.  166,  and  see  under  Chaboi! 
JUBY,  infra.  Law  aUo,  for  Jury,  In  libel,  see  Gonst.  CaL  art.  h  vbc^ 

Charge  to  Jury— ^eops  qA  see  Instructions,  generallr,  infra,i 
Special  instructions,  sec.  609fi.    C<nutrueti4m  of,  1  GaL  476;  23  CaL  ^ 
48  GaL  85:  49  GaL  560.   Law  matten,  on,  see  note,  tupra,  and  7  CaLf 
41  GaL  123;  49  GaL  56;  52  GaL  315.   Fact,  on  questtoiuof,  see  note, <4 
and  22  Gal.  492:  23  Gal.  193;  24  Gal.  502;  51  Gal.  603;  People  v.  Wo  ' 
Ngow.  Feb.  lOth,  1880,  4  Pac.  G.  L.  J.  552;  McFadden  v.  MitcbeU.  ^ 
22nd,  1880, 5  Pac.  G.  L.  J.  831:  point  treated  as  proven,  13  Cal.  ^i 
GaL 376;  20 GaL 56:  33  Gal. 299;  34  GaL  663;  41  CaL  123;  61  CaL  68l;i 
GaL  315:  53  GaL  625^  and  see  AssuiciHO  Faot,  under  *  — — 
generallyyiiifra. 

INSTRUCTIONS  aENERALLT: 

Asking— see  special  instructions,  sec.  609n.    Assuming  fkct— 23  < 
193;  24  CaL  503;  25  GaL  197:  30  Gal.  539;  33  GaL  299:  60  GaL  236;  53  O 
612,  720.   Charge  in— see  Chabob  to  Juby,  note  supra.   Connc 
ing— see  Goittbadiotoby.   Contradictory— or  inconsistent,  V  ~ 
312;  39  GaL  573;  43  CaL  6i3;  44  GaL  65,  246;  53  CaL  465;  63  Cal.S6,: 
Correct— see  Pbopeb.  Equity— special  issues,  7  CaL  424.  Erroi 
ous-lCal.353;  6  Gal. 433;  8  CaL  341:  9 Gal. 565:  19 GaL  143:  24 Gal. « 
39  GaL  25,  123;  62  Gal.  246,  315;  53  Cal.  354,  360.  604.  612,  TiO;  Blsdri 
Sprague,  March  6th,  1880,  6  Pac.  C.  L.  J.  92;  McFadden  «.  Hltc" 
April  22nd,  1880,  6  Pac.  C.  L.  J.  334:  Sargent  v.  Linden  a.  M.  Co.  i 
25tb,  1880, 5  Pac.  G.  L.  J.  404;  People  v.  Miles.  May  26th,  1880, 6  Fact 
L.  J.  430;  and  see  Bsquisitbs  ov;  also  SPsciAii  Iitstbuotiosj 
BSFT78AL  of,  sec.  609n.    Effect  of,  see  Ebbobs  ov  Law,  sec.  6511 
subd.  7  and  notes.  Extent  of— 23  CaL  331 ;  38  CaL  362.   Fact,  on  qru* 
tions  of— see  note, Muvra:  fraud. 6  CaL  119;  8  GaL  87. 207:  19  Cal.  IDJ 
McFadden  v.  Mitchell;  April  22nd,  1880, 5  Pac.  0.  L.  J.  $14 ;  Parks  «.  r 
ney,  June  llth,  1880,  5  Pac.  C.  L.  J.  499.    General,  too— 1  GaL 
Granting— see  under  Special  Ixtstbuotioits,  sec.  609i».   Incon 
tent— see  Gontbadiotoby.  Irreooncilable— see  CoKTRADioTOBt 
Law,  on  matters  of— see  note,  supra.  Libel— Gonst.  CaL  arL  I,  secH 
46  GaL  124.   lylalicions  prosecution— 29  Gal.  644 ;  53  GaL  246;  53  CaL  " 
Objections  to— see  Exobptiovs,  under  Special  Ihstmctions, 
609».  Oral— 53  Cid.  574.  Passing  on— see  under  Special  Instmctii 
sec.  609».  Pertinency  of  eyidence— submitting,  49  CaL  66.  Foint-ij 
treated  as  proven  In,  see  Assirxnro  Fact,  and  Chabob,  note,  tvfnd 
Z^esumed— correct,  53  CaL  420:  proper,  17  CaL  123:  20  Gal.  66;  31  ^ 
115 ;  38  GaL  362 ;  49  GaL  560 ;  53  GaL  491 :  WilUams  v.  Ourtf ord  F.  Ins.  C' 
March  29tb,  1880, 6  Pac.  C.  L.  J.  227.   Refusal  of— see  under  SPSCT 
iBSTBUOTlOirs,  sec.  609n.   Relevant— 2  GaL  39. 217;  9  CaL  853;  2< < 
17:  28  GaL  380;  36  GaL  404;  39  GaL  123, 691;  45  Gal.  496;  47  GaL  03;  fiO( 
469.  Requisites  of— see  Assukdio  Fact,  Covtbadiotobt,  6 
BBAL,  Belbvant,  Yaoxte.  Special— sec  609n.  Supplement 
Cal.  274.  Testimony  on— where  uncontradicted,  45  CaL  644:  stat&V'l 
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Snc^,  supra,   Useless-fiS  CaL  420.  Usaal— oec.  2061 ;  see  alM,  see. 
;    Vague— 39  Gal.  690;  and  see  Too  Gsnebal. 

S  G09.  ^Yhere  either  party  asks  special  instructions  to 
»e  gliren  to  the  jury;  the  court  must  either  give  such 
nstmction,  as  requested,  or  refuse  to  do  so,  or  give  the 
nstruction  with  a  modiiication,  in  such  manner  that  it 
nay  distinctly  appear  what  instructions  were  given  in 
irliole  or  in  part. 

Instractions,  disposition  of— asking,  granting,  ref oslng,  modifying, 
QDaiiner  of  xMsslng  on,  see  those  heads  onder  Speoial  Instructions, 

SPECIAL  INSTRUOTIOirS. 

Adding  to-HT  Cal.  93.   AsUng-G  Cal.  197 ;  16  Cal.  78;  48  Cat  237, 277; 
n Gal. 613;  WilUams v.  Hartford  Plre  Ins.  Co. Harcb  29th,  1880, 5  Pac. 
O,  I«.  J.  227.  Disregarding— 6  Cal.  197.  Zizceptions  to— sec.  646  and 
Botes.    Qvantlng— 8CaI.  390;  13  Cal  172;  17  Cal.  143;  41  Cal.  66.   Mod- 
ifying— see  Adding  to,  Gbantiito,  Passing  on.  Offbsing j  see 
Assxsra.    Passing  on— manner  of .  2  Cal.  173;  5  Cal.  490;  19  Cal.  476. 
683;  25  Cal.  460;  32  Cal.  280:  34  Cal.  101:  37  Cal.  154;  40  Cal.  643;  49  CaL 
166;  see  also  Adding  to,  Granting,  modifying.  Befits  al.  Pre- 
senting— see  Asking.  Proposed— 6  Cal.  197;  29  Cal.  556.  Reading- 
time  of,  29  CaL  556.   Refusal  of— proper,  6  CaL  478;  6  Cal.  197;  8  CaL 
275.  S90;  9  Cal.  853;  13  Cal.  599:  29  Cal.  556:  32  CaL  231;  36  Cal.  404;  45 
go.  496:  47  Cal.  93;  49  CaL  166;  63  Cal.  854,  630;  People  v.  Smallmans, 
May  l5Ui,  1880:  Improper,  2  CaL  385;  52  CaL  61 1 :  reasons  for,  8  CaL  390: 
eoxliiff,  8  Cal.  87;  30  Cal.  631;  50  Cal.  469;  People  v.  Ah  Chung.  March 
22na,  1880, 5  Pac.  G.  L.  J.  218;  Siemers  0.  Elsen,  March  24th,  1^,  5  Pac. 
C.  li.  J.  248.    Time)  presenting  in— where  many,  6  CaL  197. 

§  610.  When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  liave  a  view  of  the  property  which  ia  the 
'  subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which 
shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  spealc 
to  them  on  any  subject  connected  with  the  trial. 

View  of  premises— 19  CaL  427;  49  CaL  607;  60  CaL  556;  53  CaL  60. 

§  61X  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
Until  the  case  is  finally  submitted  to  them. 

Temporary  reoess— qaestion  as  to  application,  23  Cal.  631. 

§  61Z  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  which  have  been  received  as  evi- 
Cods  Crv.  Pnoc.— 10. 
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dence  in  the  cause,  except  depositions  or  copies  of 
papers  as  oaght  not,  in  the  opinion  of  the  court,  t 
taken  from  the  person  having  them  in  possession; 
they  may  also  take  with  them  notes  of  the  testimony  i 
other  proceedings  on  the  trial,  taken  by  themselves,! 
any  of  them,  but  none  taken  by  any  other  person. 

Inspection  of  documents—by,  36  CaL  168. 

§  613.  When  the  case  is  finally  submitted  to  the  ji 
they  may  decide  in  court  or  retire  for  deliberation;  if 
retire,  they  must  be  kept  together,  in  some  convenic 
place,  under  charge  of  an  officer,  until  at  least 
fourths  of  them  agree  upon  a  verdict  or  are  disc] 
by  the  court.    Unless  by  order  of  the  court,  the  ot 
having  them  under  his  charge  must  not  suffer  any  c 
munication  to  be  made  to  them,  or  make  any  himself,  < 
cept  to  ask  them  if  they  or  three-fourths  of  them 
agreed  upon  a  verdict;  and  he  must  not,  before  their 
diet  is  rendered,  communicate  to  any  person  the  states 
their  deliberations,  or  the  verdict  agreed  upon.    [In  " 
March  10th,  1880.1 

Retiring  for  deliberation— Temporary  separation,  6  CaL  279;  19 ( 
427 ;  20  Cal.  433;  21  Cal.  337 ;  22  CaL  348.    Infiuenee  of  judge,  29  CaL  2SB. 

Three-fourths— Agreement  of,  amdt.  1880;  see  Const.  CaL  art.  han-l 

§  614.  After  the  jury  have  retired  for  deliberation,  tt 
there  be  a  disagreement  between  them  as  to  any  part  ff  1 
the  testimony,  or  if  they  desire  to  be  informed  of  anf  | 
point  of  law  arising  in  the  cause,  they  may  require  till' f 
officer  to  conduct  them  into  court.    Upon  their  beiof 
brought  into  court,  the  information  required  most  tfi 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counseL 

Information  given— extent  of,  45  CaL  838:  onnon-Judtdal  dayi^*^ 
134,  sabd.  1. 

Absence  of  attorneys— criminal  cases,  6  CaL  148;  37  CaL  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  pe^ 
form  his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jur^^  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  ^ 
prevented  from  giving  a  verdict,  by  reason  of  aocidentor 
other  cause,  dunng  the  progress  of  the  trial,  oraitertbe 
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cause  is  submitted  to  them,  the  action  may  be  again  tried 
immediately,  or  at  a  f  utore  time,  as  the  court  may  direct. 
Jnrjr  diachaziged— formalities,  48  GaL  324:  on  non-Jadiclal  days,  49 
Csl.2a6. 

§  617.  While  the  jary  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business  ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
the  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
tbe  day.    [In  effect  March  lOch,  1880.] 

Sealed  verdict— bringing  in,  12  Gal.  483. 

Adjoomment  for  term— effect  of,  before  amdt  1880, 48  GaL  324;  80 
GaL  648:  abolition  ot  terms,  by  Const.  1879,  see  sec.  73n, 

§  €18.  When  the  jury,  or  three-fourths  of  them,  have 
ittreed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  b^  the  clerk  to  the 
gry,  and  the  inquiry  made  whether  it  is  their  verdict. 
Either  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
foorth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the.  jury  discharged  from  the 
case.    [In  effect  March  10th,  1880.] 

Tbree-fonrUui— agreement  of,  see  sec.  613n. 

Verdict  received— on  non-Jadicial  day,  sec.  134. 

Pt>Iling  jnry— 20  Cal.  69. 

IMssenting— more  than  one-fourth,  amdt.  1880;  grounds  for,  48  Gal. 

§  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Oorrected  by  jury— 2  GaL  183, 269. 

Court,  power  of— 2  Cal.  183;  3  Cal.  137;  34  Gal.  663. 

Waiver-4  Cal.  260.     . 
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ABTICLE  m. 
THE  VEBDIOT. 

$  624.  General  and  special  verdlcta  defined. 

{  625.  Wben  a  general  or  special  verdict  may  be  rendered. 

S  626.  Verdict  In  actions  for  recovery  of  money  or  on  establi 

counter-claim. 
S  627.  Verdict  in  actions  for  the  recovery  of  specific  pencnal 

erty. 
S  628.  Entry  of  verdict. 

§  624.  The  verdict  of  a  jury  is  either  general  or  s] 
A  general  verdict  is  that  by  which  they  pronounce  j 
ally  upon  all  or  any  of  the  issues,  either  in  favor 
plaintiff  or  defendant;  a  special  verdict  is  that  byvli 
the  jury  find  the  facts  only,  leaving  the  judgment  to  1 
court.  The  special  verdict  must  present  the  condosir 
of  fact  as  established  by  the  evidence,  .and  not  the  ( 
dence  to  prove  them:  and  those  conclusions  of  fact  mi 
be  so  presented,  as  that  nothing  shall  remain  to  the  ( 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of— confined  by  pleadings  and  issues,  2  CaL  183;  Sj 
Gal.  433;  38  CaL  507;  41  Cal.  123:  sufficient  form, 25  CaL  479;  40GiLf 
.and  as  to  amending,  see  sec.  473;  3  Cal.  137:  ejectment  In.  sec8,7Kr 
Intendments  as  to.  see  generally.  Inteitdmshts.  sec.  6m:  new^ 
for  misconduct  affecting,  sec.  657,  subd.  2  and  note:  joint  defend 
against,  6  Gal.  197;  15  CSi.  27;  25  CaL  123:  waiver  of  InfozinalUy 
Gal.  507;  40  Gal.  408. 

General  verdict— 14  CaL  168;  15  CaL  162;  25  Gal.  479;  and  see  I 
OF  Vbbdict,  tuprcu 

Special  verdict— sec.  625fi» 

§  625.  In  an  action  for  the  recovery  of  money  onlyi 
specific  real  property,  the  jury,  in  their  discretion, 
render  a  general  or  special  verdict.  In  all  other 
the  court  may  direct  the  jury  to  find  a  special  verdid 
in  writing,  upon  all,  or  any  of  the  issues,  and  in 
cases  may  instruct  them,  if  they  render  a  general 
diet,  to  find  upon  particular  questions  of  fact,  to  be  stat 
in  writing,  and  may  direct  a  written  finding  tbeief 
The  special  verdict  or  finding  must  be  filed  with  the  clt 
and  entered  upon  the  minutes.  Where  a  special  fin^' 
of  facts  is  inconsistent  with  the  general  verdict, 
former  controls  the  latter,  and  the  court  must  give  jn<^ 
ment  accordingly. 

Greneral  verdict— sec.  624r. 

Special  verdict— CAarae^er  </,  16  GaL  113;  17  Gal.  299,510;  19  CiLl 
31  Gal.  98.   Directed  by  court,  3  GaL  396.    Special  issues,  4  GaL  6;  8f 
501 :  23  Gal.  482;  27  GaL  360.    Change  of  verdtet,  from  special  to  «&« 
25  CaL  539;  48  Gal.  588.   Speeialjinding,  effect  on  general  verdict,»^ 
389;  23  Gal.  489:  31  GaL  115:  andTas  to  equity,  see  49  Cal.  126;  52  GiL^] 
Insufllcient,  when,  50  Cal.  61 . 
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§  626.  When  a  verdict  is  found  for  the  plaintiff,  in  an 
action  for  the  recovenr  of  money,  or  for  the  defendant 
when  a  counter-claim  tor  the  recovery  of  money  is  estab- 
hsbed,  exceeding  the  amount'  of  the  plaintiff's  claim  as 
estahlished,  the  jury  must  also  find  the  amount  of  the 
recovery. 

Afflomxt  of  reoorery— WatBon  v.  Diiiion,  Hatch  Mli.  18BI,  5  Pac  C. 
L.  J.  97. 

§  627*  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  delivered  to 
the  plaintiff,  or  the  deienaant,  hy  his  answer,  claim  a  re- 
turn thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 
find  that  *he  is  entitled  to  a  return  tliereof,  must  find  the 
value  of  the  pxonerty,  and,  if  so  instructed,  the  value  of 
specific  portions  tnereof ,  and  may,  at  the  same  time,  assess 
the  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  takini;^  or  detention  of  such  property.  [In  effect 
July  Ist,  1874.] 

Teidict  in  raplevin— 7  Cal.  568;  8  C&l.  446;  21  CaL  274;  24  CaL  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  In  the  minutes  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  farther  considera- 
tion, the  order  thus  reserving  it. 
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CHAPTEE  V. 
TRIAL  B7  THB  COX7RT. 

631.  Wben  and  how  trial  by  Jury  may  he  waived. 

632.  Upon  trial  by  court,  decision  to  be  in  wrltinflr  and  filed 
twenty  days. 

§  633.  Facts  found  and  condnslons  of  law  miutbe  sepacatdyi 

Juc^^ent  on. 
S  634.  Findings  may  be  waived,  how. 
S  635.  Findinmi,  how  prepared. 
i  636.  Proceedings  atter  determination  of  Issue  of  law.    - 

§  631.  Trial"  by  jury  may  be  waived  by  the  seretA 
parties  to  an  issue  of  fact  in  actions  arising  on  contract 
or  for  the  recovery  of  specitic  real  or  personal  propeitK 
witli  or  without  damages,  and  with  the  assent  of  the  cow 
in  other,  actions,  In  manner  following  : 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  fil* 
with  the  clerk; 

3.  By  oral  consent,  in  open  court,  entered  in  the  nut* 
utes.    [In  effect  July  1st,  1874.] 

Waiver  of  jury  trial— see  Const.  Cal.  art.  1,  sec.  7;  5  GaL  112;  iTGi 
249;  Sherman  v.  McCarthy.  March  3rd,  1880, 5  Pac.  C.  L.  J.  56:  rd» 
ence  as,  2  Cat  92, 245, 261;  19  Cal.  140:  equity  cases,  5  CaL  192, 2M:  « 
Cal.  249;  30  Cal.  512 :  court  disregarding,  sees.  309, 592;  27  CaL  249. 

SUBDIVISION  1.  Failure  to  appear  at  trial— 4  CaL  112:  10  CaLIIH 
15  Cal.  23;  16  Cal.  432;  18  Cal.  409. 

Subdivisions  2, 9.  Oonsent— see  Bievbrkncs  bt  CoirsxvT.Mb 
638n,  and  Waivsb  of  Juby  Trial,  reference  as,  supra. 

§  632.  Upon  the  trial  of  a  question  of  fact  by  the  ooaf^ 
its  decision  must  be  given  in  writing  and  filed  with  tha 
clerk  within  thirty  days  after  the  cause  is  submitted  vf 
decision.    [In  effect  July  1st,  1874.] 

Trial  by  court—equlTalent  of  charge,  20  CaL  151:  case  submit^ 
argument  after,  45  Cal.  178. 

Written  decision  filed— mandatory,  2  Cal.  SOS:  but  not  as  to  time  of 
flUng,  4  Cal.  214;  44  Cal.  228:  equity,  hi,  18  Cal.  447:  eilect  of,  31  C^£* 
4»  Cal.  623:  waiver,  45  CaL  178.  Thirty  days,  directory  merely, 4<(» 
228;  49  Cal.  157. 

§  633.  In  giving  the  decision,  the  facts  found  and  tbe 
conclusions  ot  law  must  be  separately  stated.  Judgzzi^ 
upon  the  decision  must  be  entered  accordingly. 

Section  generally— mandatory, 2  Cal.  305;  3  GaL  111;  and  see  W^ 
TEN  Decision,  filed,  sec  632n:  facts  found,  2  Cal.  305:  aejpf^ 
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Stated,  M  GiL  125;  39  CaL  262;  Bttfler  V.  B€ach»  Maj  26tb,  UN,  9  Fac  a 
L>  J.  Mi. 

X'lBOXNGS. 

Atanc^-of,  43  CaL  323;  51  CaL  282,  826:  02  Cal.  061;  KBjmOOs  v. 
BmmaginL  March  4th,  198$,  5  Pac.  C.  L.  J.  lift;  HaffeiMgger  «.  Brace, 
Xttdi  2Srd,  1880,5  Pac.  C.  ll  J.  216:  Uahoney  «.  BiaTermaa.  Jana  2-id, 
UW^SPac  C. Im  J. 607;  and  aee  Freeman  v.  CampbelL under  Ihsuf- 
ncjDOiT,  i^fra.  Amending— after  appeal,  53  CaL  M):  after  roDtttitiir, 
51  CaL  M9.  A^;ninent  in—see  OTtsiaa  nr.  Conflict  ln-«ee  Cov- 
TKADICTOKT.  Oonstmction  of— 21  CaL  874;  25  Cal.  567;  30  Cal.  458; 
» Cal.  154;  38  Cal.  666;  39  Cal.  262;  43  Cal.  105;  48  Cal.  152:  50  CaL  67, 112. 
132;  51  Cal.  112:  and  see  BsQUisiTBS.  Oontents— see  Bequisites,  49 
CaL  162, 592.  Oontradictor7-52  Cal.  217, 495;  Manly  v.  Huwlet,  June 
21th,  1880;  Helman  v.  Arpln,  Jn&y  3d,  1880,  5  Pac.  C.  L.  J.  626.  Oor- 
rectoess-see  P&esumption.  OoTering  all  material  iasnea— aee  Is- 
8UK8.  covering.  Defective -see  Dbviciknt.  Deficient— 28  CaL  23>); 
» Cal. 425;  34Cal.251;  5J  Cal.  84,  300.  Drafting-aad  signing,  35  CaL 
UB.  ExToneons— see  Iif  suTFiciSHT,  BBQVI8ITE8.  Evidence  in— 16 
^102;  81  Cal.  211.  Evidence— sustaining,  84  CaL  506;  44  Cal.  3;  61 
(w.  262;  52  Cal.  4Jl;  53  Cal.  29, 649;  Mahouey  v.  Braverman,  Jane  22d, 
1880, 5  Pac.  C.  L.  J.  607.  Exception  to— 24  Cal.  228, 237;  25  CaL  225;  28 
^238,591;  30  CaL  425;  31  CaL 591;  34  CaL  125,  251.  648;  35 CaL  188;  36 
CaL  303;  40  Cal.  386;  42  Cal.  646:  46  CaL  346;  49  Cal.  552;  Tompkins  p. 
8proat,Hay  26th,  1880,5  Pac.  0.  L.  J.  468;  bat  see  Imflikd,  vonb. 
EztnneooB— matter  in,  see  OPiirioirB  iv.  Fall— see  Issues,  cover- 
ing. Farther— see  Ameztdiko.  Impeaching -see  Exceptioss  to. 
Implied,  none— to  support  judgment,  50  Cal.  93;  51  CaL  262, 478 :  other- 
wise before  Code,  31  Cal.  211 ;  33  Cal.  236:  39  Cal.  112;  41  Cal.  97;  45  CaL 
275;  46  Cal.  100;  47  CaL  5, 437 ;  48  Cal.  28:  49  CaL  269;  and  see  Pbesump- 
Tiov,  of  correctness.  Inaafflcient— 33  Cal.  468 ;  3»  Cal.  262 ;  40  Cal.  264 : 
tiCal.  137:  51  Cal.  277;  53  Cal.  37;  Knight  v.  Boche,  March  13th,  1880. 5 
Pac.  C.  L.  J.  106;  Freeman  v.  Campbell,  from  the  Bench,  May  20th,  ls«0, 
i  Pac.  c.  L.  J.  533;  and  see  Defioiekt  Issues,  Judomekt.  Is- 
spes-wlthin,42  Cal.  591;  50  Cal.  57,606;  51  Cal.  543;  Payne  v.  BUlott, 
March  18th,  1880, 5  Pac.  C.  L.  J.  155;  Green  r.  Chandler,  April  22na,  IbdO, 
^Pac.C.L.J.387;  coverlng5l6ftL  415,905,528, 628;  52  CaL  87, 91, 252, 417, 
^:  53  CaL  87, 88. 300, 086, 709;  Paolson  v.  Nunan,  P'eb.  5th,  1880, 4  Pac.  C. 
L.  J.  561 ;  Pac.  Bridge  Co.  v.  Eirkham,  Jane  4tb,  1880.  Judgment,  moat 
nppon-3  Cal.  475;  8  CftL  445;  44  CaL  161;  50  CaL  61, 90;  51  CaL  262, 277, 
^>478. 506;  52  CaL  263, 399, 496, 653:  53  Cal. 435;  Oluey  v.  Sawyer,  March 
iiaJL,  1880,  6  Pac.  C.  L.  J.  259;  Melgs  v.  Bruntsch,  June  22d,  188U; 
Ua  see  Implied,  if  ONE.  SCateriaT  iasaes— responding  to,  see  Is- 
8UX8.  New— see  BXPULCiNO.  Objections  to-«ee  EzcEPTioifS  to. 
PpinionBin— 12  Cal.  403;  28  Cal.  238, 301;  30  CaL  227;  31  CaL  211;  38  Cal. 
575.  Pleadings,  following-46  Cal.  287;  51  Cal.  151,  210;  and  see  Is- 
BUiB.  nresomption— of  correctness,  24  Cal.  373;  31  Cal.  211;  33  Cal. 
fX;35CaL556;  36  Cal.  197;  38  CaL  595;  39  Cal. 262;  50  Cal.  26;  and  see 
UDPLiXD,  VOKB,  Otherwise  before  Code.  Probative  facts— stating,  42 
gd*  180;  47  CaL  174;  50  Cal.  112:  53  Cal.  435;  and  see  Ultimate 
fiOTS.  Replacing,  3S  Cal.  530.  uepugnant— see  Contradiotoby. 
"•qpMUng— 80  Cal.  402.   Reqnisitea— see  ConstsuctiON  of,  Coir- 

TEADICTOBY,  EVTDBNOX,  ISSUES,  JUDOMEW  T ,  OPINIOW  8  IN,  PLEAD- 

5foe.p^BATivx  Facts,  Separation,  Suppicienoy,  Ultimate 
'ACTS,  UNNXCESSABY.  Responding- to  material  issues;  see  Is- 
B^m.  Separation— of  law  and  facts;  see  note,  ftfjora.  Snbmitting— 
aee  Dxaptino.  Sufficiency- 7  Cal.  258;  25  Cal.  587 ;  46  CaL  361 ;  49  Cal. 
*B:  MGaL  132;  51  CaL  175;  52  CaL  171;  53  Cal.  321, 351:  Williams  v.  Hill, 
Match  no,  1880, 5  Pac.  C.  L.  J.  184;  McGilUvray  v.  Carmichael,  from 
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tbe  Bench,  May  17tb,  1880, 5  Pac.  G.  L.  J.  539;  see  Dbficibbt, 
FioiBNT.    Sapporting->judnneiit,  see  Judghbnt.    Test— of 
cieucy,  special  verdict  as,  19  XSal.  101.   Ultimate  facts— stating,  4l( 
612;  47  Cal.  174;  49  Gal.  552:  50  Gal.  1 12;  52  Cal.  171, 217.    Unnecessai 
as  to  what,  8  Cal.  445;  34  CaL  252:  when,  31  Cal.  240.   WaiTex^-<if,i 
634. 

§  634.  Findings  of  fact  may  be  waived  by  the  sei 
parties  to  an  issue  of  fact: 

1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  writing,  filed  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  mini] 
Finding  waived— non>waiver  must  appear,  51  CaL  262,  GX;  53  < 

Carr  v.  Cronan,  etc.  April  7th,  1880, 5  Fac.  C.  L.  J.  264:  waiver,  wl 
judicious,  39  Cal.  381. 

§635.    Bepealed.    [In  effect  Apnl  3rd,  1876.] 

§  636.  On  a  judgment  for  the  plaintiff  upon  an 
of  law,  he  may  proceed  in  the  manner  prescribed  by  i 
first  two  subdivisions  of  section  five  hundred  and  eigt 
five,  upon  the  failure  of  the  defendant  to  answer, 
judgment  be  for  the  defendant  upon  an  issue  of  law, 
the  taking  of  an  account  .or  the  proof  of  any  fact  be  ne 
essary  to  enable  the  court  to  complete  the  judgment, 
reference  may  be  ordered  as  in  that  section  provided. 

Issne  of  law— sec.  589 :  judgment  on,  demurrer  overruled  orsnstatoej 
28  Cal.  106;  44  Cal.  620;  49  CaJ.  316;  and  see  sees.  472, 585:  whenabtf,# 
Cal.  32:  and  see  sec.  1908:  generally,  sec.  577n  et  seg.;  sec.  664*. 

Reference— sec.  638  et  teg. 


J 


225  REFEBEKCES  AXD  TBIAIA  BT  BETEBKEB.  f§  038^ 


CHAPTER  VL 

OF   REFBRZ2NCES   AHD    TRIALS    BT 

ESEi 


638.  Bef erence  ordered  upon  agreement  of  ptfties.  In  vbas 

839.  Reference  ordered  on  moti(Mi,  in  wliat  cases. 

640.  Number  of  referees,  qualifications,  etc 

611.  Either  party  may  object.    Grounds  of  ot^eetion. 
1 612.  Objections,  how  disposed  of. 
S6IS.  Rderees  to  report  within  ten  days.  Effect  of.  Bov  excepted 

to,  etc. 
$  644.  Effect  of  referees'  finding. 
S  64A.  How  excepted  to,  etc. 

§  638.  A  reference  may  be  ordered  upon  the  agree- 
ment of  the  parties  filed  with  the  clerk  or  entered  in  the 
mlnntes : 

1.  To  tty  any  or  all  of  the  issaes  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  finding  and 
judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to 
determine  an  action  or  proceeding. 

Beference  in  general— conrt  commissioners,  before,  sec  2S9,  sabd.  2 : 
fees  for,  sec.  1Q28:  private  trial,  sec.  125:  compa]soi7,see  next  section : 
special,  see  subd.  2, 1'f^ra:  general,  see  snlMl.  Uit^fra:  constitutlonal- 
ity.asto  waiver  of  jury  triaCsec.fiSln.  Befsreea— uamber,etc.8ec.640: 
objections  to,  sees.  641, 642 :  trial  by,  sec  63to:  report  of,  sees.  643-45. 

Consent,  reference  by— consent  essential,  2  CaL  92, 261;  24  CaL  42i; 
S)CaL549:  improper.  1  CaL  336:  constitntionality.  sec.  63iji;  2  CaL  92: 
discontinuance,!  Cal  45;  4  Cal.  1:  order  for,  2  CaL  356;  4  CaL  1;  9CaL353. 

Subdivision  1.  To  report  a  jndgment,  etc.— 9  CaL  213;  20  CaL  92. 

THalby  referee— sec.  1053;  2  CaL  195;  3  Cal.  406;  5  CaL  430;  7  CaL  60; 
10  CaL  545;  20  Cal.  92;  aii<!|/ee  CoimuoT  ov  Tbiai.,  sec.  e07». 

Findings— sec.  633». 

Judgment— generally,  sees.  577fi,  664n. 

.  SuBDiYisiON  2.  To  take  testimony,  etc.— see  sec.  259,  sabd.2: 9  CaL 
2U;  41  CaL  394. 

&epoit-sec  643n. 

§  639.  When  the  parties  do  not  consent,  the  conrt  may, 
npon  the  application  of  either,  or  of  its  own  motion,  di- 
lect  a  reference  in  the  following  cases : 
.  1.  When  the  trial  of  an  issue  of  fact  requires  the  exam- 
ination  of  a  long  account  on  either  side,  in  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole 
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issue,  or  report  upon  any  specific  question  of  fact  inyoi 
therein; 

2.  When  the  tajiing  of  an  account  is  necessary  for 
information  of  the  court  before  judgment,  or  for 
a  judgment  or  order  into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the  pleads 
ings,  arises  upon  motion  or  otherwise,  in  any  stage  of  tb» 
action; 

4.  When  it  is  necessary  for  the  information  of  the  covt 
iu  a  special  proceeding. 

Reference  generally^sec.  638fi. 

Compulscuy  reference— tinaatborlzed,!  Cal.  886:  orderfor,2CaLSO; 
9  Cal.  353 :  and  as  to  power  to  make,  under  Constitution,  see  sec  6S1*. 

SUBDiYisiOKS  land 2.  Account— 19 CaL  140;  28  CaL302i  82GaL)R; 
38  Cal.  385:  whole  issue,  24  Cal.  424. 

SUBDrTisiON  8.  Collateral  question— «ee  41  CaL  894. 

SUBBrvisioir  4.  Special  proceeding,  for— generally,  see  sees.  MOi 

1822. 

§  640.  A  reference  may  be  ordered  to  any  person  or 

fersons,  not  exceeding  three,  agreed  upon  by  the  parties, 
f  the  parties  do  not  agree,  the  court  or  judge  must  ap- 
point one  or  more  referees,  not  exceeding  three,  who  re- 
side in  the  county  in  which  the  action  or  proceeding  m 
triable,  and  against  whom  there  is  no  legal  objection,  or 
the  reference  may  be  made  to  a  court  commissioner  of  the 
county  where  the  cause  is  pending. 

Reference  ordered— eee  sees.  638, 639,  and  notes. 

Three  referees— two  may  act,  sec.  1053. 

Oonrt  commissioner— eec.  299,  subd.  2. 

§  641.  Either  party  may  object  to  the  appointment  of 
any  person  as  referee,  on  one  or  more  of  tne  followiD^ 
grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  ^ 
eitber  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  nuk^ 
ter  and  servant,  employer  and  clerk,  or  principal  sp° 
agent  to  either  party;  or  being  a  member  of  the  family 
of  either  party;  or  a  partner  in  business  with  eiiber 
party;  or  oeing  security  on  any  bond  or  obligation  for 
either  party ; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any 
trial  between  the  same  parties,  for  the  same  cause  of  so* 
tion; 
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5.  Interest  on  tlie  part  of  such  person  in  the  event  of  the 
actioD,  or  in  the  main  question  involved  in  the  action ; 

6.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action ; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

Objections  to  referee— compure  sec.  602. 

§  642.  The  objections  taken  to  the  appointment  of  any 
person  as  referee  must  be  heard  and  disposed  of  by  the 
court.  Affidavits  may  be  read  and  witnesses  examined 
as  to  such  objections. 

Otriections— see  sec.  641  and  note. 

§  643.  The  referees  or  commissioner  must  report  their 
findings  in  -writing  to  the  court,  within  twenty  days  after 
the  testimony  is  closed,  and  the  facts  found  and  conclu- 
sions of  law  must  be  separately  stated  therein. 

,Beferees— see  sees.  640-642.  Reference— sees.  638,  639.  Oommis- 
ttonei^-sec.  259,  subd.  2.  Beport— 1  Cal.  45,  362;  2  Gal.  822;  3  GaL  406, 
4081  til;  5  Cal.  228:  9  Cal.  213;  23  Cal.  451:  80  Cal.  280:  account,  as  to,  32 
CaL  897;  47  Cal.  378.  Findings-sec.  63dn.  Twenty  days— merely  di- 
nctory,  22  CaL  471,  and  compare  sec.  632i». 

§  644.  The  finding  of  the  referee  or  commissioner  upon 
the  whole  issue  must  stand  as  the  finding  of  the  court,  and 
upon  filing  of  the  finding  with  the  clerk  of  the  court,  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court. 

Finding  of  referee— effect  of,  see  Bepobt,  sec.  643n;  whole  isstte 
vpos,  24  CaL  424.   Judgment  entered  thereon— 8  Cal.  406;  31  CaL  833. 

§  645.  The  finding  of  the  referee  or  commissioner  may 
be  excepted  to  and  reviewed  in  like  manner  as  if  made  by 
the  court.  When  the  reference  is  to  report  the  facts,  the 
finding  rei>orted  has  the  effect  of  a  special  verdict. 

BefiBree's  findings  excepted  to  and  reviewed— 2  Cal.  72, 122;  4  CaL 
U2:  5 OaL  90, 430, 453;  7  Cal.  50;  9  Cal.  213, 353;  22  Cal.  471 ;  47  Cal. 378:  49 
Cu.2gs:  exceptions  grenerally,  sees.  646  et  »eq.:  new  trials,  sec.  6fie  er 
"^:  court  commissioner's  report,  time  and  mode  of  excepting  to,  see. 

I,  Bobi.  2;  41  CaL  393.   Reporting  the  facts— see  Rbpobt,  sec.  643ii. 
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CHAPTER  Vn. 
PROVISIONS  RELATING  TO  TRIALS  JX 


Art.  I.  ExcBPTiovs. 
II.  Nbw  Trials. 

ABTICLE  I. 
EzoxPTioirs. 

646.  Exceptions  may  be  taken.   Time  when  taken,  etc 

647.  What  deemed  excepted  to. 

648.  Exception,  form  of . 

649.  Exceptions  slRned  by  Judee  and  filed  with  clerk.  .  ^ 

650.  Exceptions  not  presented  at  time  of  ruling.   Notice  to  aora 
party,  how  settled  upon,  etc. 

S  651.  Exceptions  after  judgment,  etc.  _^J 

S  652.  When  exception  Is  refused,  application  to  Supreme  CofttiM 

prove  the  same,  etc. 
S  653.  Proceedings  when  Judge  ceases  to  hold  office. 

§  646.  An  exception  is  an  objection  upon  a  matter « 
law  to  a  decision  made,  either  before  or  after  judgmea^ 
by  a  court,  tribunal,  judge,  or  other  judicial  officer,  in  aj 
action  or  proceeding.  The  exception  must  be  taken  m 
the  time  the  decision  is  made,  except  as  provided  in  8«< 
647.    [Approved  April  3rd,  1876— in  effect  June  1st,  Im 

Immediate  taking— of  exception,  see  Time  ov  DeoisIov,  db^j 
Exceptional  infra.  Matters  deemed  excepted  to— sec.  647. 

EXCEPTIONS. 

Absence  of  party— ^  afTecting,  sec.  647  and  note.  Amending^! 
650.   Appellate 
415;  7  Cal.  684: 

Cal.  533:  23  Cal.  uoi  ««#  \jeu,  t>tiOi  ««  vw.  tnr§  OA  \ycM.  ««•#§  o«  \ymu  T'lfl 

Cal.  293, 363;  47  Gal.  9:  49  Cal.  103:  50  Cal.  444;  S2  Cal.  225:  review  tM 
Cal.  98,  162,  167.  Bill  of  exceptions-eecs.  650-653.  OertifyinS;;"^ 
650.  Charge  to— essential,  49  Cal.  340;  specific,  see  that  head.  9^ 
tinnance,  refhsal  of— reviewing,  47  Cal.  98, 162:  deemed  exee^*^ 
sec.  647.  Decision— to,  see  Taken,  to  what.  Deemed  madei  ^^ 
sec.  647.  Default,  order  opening— JSeoteto  qf.il  Cal.  167.  D^n^S 
sec.  646,«uj>ra:  32  Cal.  304;  84  Csd.  682;  38  Cal.  141.  Drafting-MC*? 
Evidence,  objection  \o— admitted*  subject  to  exception,  7  CaL  >»  ^ 

competent^  18  Cal.  315;  48  Cal.  835:  50  Cal.  142.  ImmaterialjtiprJri 
Estate  of  Brooks,  March  31st,  1880. 6  Fac.  C.  Law  J.  238.  Jrrda^l 
CaL  157;  18  Cal.  83:  47  Cal.  668:  50  Cal.  142, 176.  Motion  to  »trH»J^i 
Cal.  274, 444;  46  Cal.  560;  47  Cal.  294;  50  Cal.  176.   EejecHon  qA ^  ^ 


1 


229  TRIALS  IN  GENERAL.  §§  647-8 

Wetffkttf,2SCBl.^.  Filing— see  SETTLtoOBNT  OF.  Findinn,  to— 
seesecfiSSn.  Immediate  tsudng  of— see  Tms  ov  Dbcision.  Ixnma- 
terial  evidence  to— see  Evideztob.  Incompetent  evidence,  to— see 
Etidevox.  Lrrelerant  evidence,  to— see  Eyibekob.  Manner  of 
taking-see  Taken,  hoic.  Preparing— see  Settlement  of.  Fre« 
lenting-fiee  Settlement  of.  Beaaon— of  immediate  taking,  see 
TncB  OF  Decision.  Record,  appearance  in— sees.  649, 650 ;  6  Cal.  258, 
4»;  6  CaL  202;  11  CaL  142;  48  Cal.  637, 646.  Rejection  of  evidence,  to— 
leeEviDEircE.  Repeating— 39  Cal.  614.  Requisites— of  bill  of  excep- 
tioii8,8ec.  650».  Reviewing— see  Appellate  Court.  Settlement  of 
-sees.  649-653.  Signing— see  Settlement  of.  Specific,  mnst  be— 
sdmiasSen  or  rejection  of  evidence,  to,  7  Cal.  38:  10  Cal.  82,267;  12  CaL 
241;  in  CaL  220;  15  CaL  SO;  16  Cal.  224;  18  Cal.  315;  19  CaL  640;  28  Cal. 
2»;  24  CaL  171, 399, 4591  2ft  Cal.  619;  34  Cal.  654;  46  CaL  892;  48  Cal.  835, 
40, 634;  49  Cal.  553;  50  6a.  143, 176;  Bider  v.  Edgar,  Feb.  6th,  1880, 4  Fac. 
C.L.  J.545:  charge,  to.  25  CaL  123;  44  Cal.  246, 414:  47  Cal.  348;  48  Cal. 
410;  SO  CaL  129:  verdict,  to,  sec.  648.  Stating— see  Taken,  how.  Strike 
ing  oat  evidence— motion  for,  see  Eyibence.  Taken— ^o  to?utt,  23 
CaL  259;  88  CaL  141,  wid  see  sec.  647.  Sow,  see  sees.  648. 1051n,  and  28 
CaL  170.  WhentBee  Time  of  Decision.  Time  of  decision— taking 
at,  1  Cal.  379;  2  Cal.  122;  6  Cal.  339, 467:  7  Cal.  423;  8  Cal.  574;  12  CaL  483: 
15 Cal.  183: 16  Cal.  393;  23  Cal.  66. 354, 418;  24  CaL  359;  25  Cal.  123, 398;  26 
CaL  263;  29  CaL 214;  32  Cal.  102;  33  Cal.  542; 415  Cal.  396:  36  Cal.  310:  45 
CaL  193, 837 :  47  Cal.  387 ;  48  Cal.  152, 346, 555, 637 ;  49  Cal.  105 ;  and  see  Ap- 
niXATB  COURT :  Reason  of  rule,  5  Cal.  339, 467:  7  CaL  423.  Unnec- 
essary-SB CaL  27,  and  see  sec.  647.  Waiver— 5  Cal.  40;  14  CaL  544;  and 
as  to  evidence,  see  43  Cal.  274, 444;  46  Cal.  560:  47  CaL  294;  48  Cal.  153:  60 
CaL  176;  61  Cal.  447:  also  see  Appellate  Court,  and  Time  of  Db- 
cisiov.  Weight  of  evidence,  to— see  Evidence. 

§  647.  The  Terdict  of  the  jury,  the  final  decision  in  an 
action  or  proceeding,  an  interlocatory  order  or  decision, 
finally  determining  the  rights  of  the  parties,  or  some  of 
them;  an  order  or  decision  from  which  an  appeal  may  be 
taken;  an  order  sustaining  or  overruling  a  demurrer,  al- 
lowing or  refusing  to  allow  an  amendment  to  a  pleading, 
Btiiking  out  a  pleading  or  a  portion  thereof,  refusing  a 
continuance;  an  order  made  upon  ex  parte  application, 
and  an  order  or  decision  made  in  the  absence  of  a  party, 
are  deemed  to  have  been  excepted  to.  [Approved  April 
3rd-in  effect  June  1st,  1876.] 

Oonstraction  of  section— 47  Cal.  167.  Decisions  deemed  excepted 
^Absence  qf  party,  in,  AmCLt.  1876;  formerly  otherwise,  35  Cal.  398. 
^Ijfendment  to  plectdtng,  ruling  on,  see  sec.  473n.  Appealable  order,  sec. 
w9* jmlKl.  3,  and  note.  Continuance,  refusing:  granting,  also,  before 
Aaat.  1876:  review  of,  see  Exceptions,  sec.  64wj.  Demurrer,  ruling 
•■f  sec.  636.  and  note.  Ex  parte  order,  sees.  166.  259,  subd.  1.  Final 
seewwn,  defined,  1  Cal.  134;  sec.  e48n;  and  generally,  see  Judoment, 
Kc.  577  and  note,  sec.  664n:  exception  presumed,  34  Cal.  682:  appeal 
uom,  sec  939,  and  note.  Interlocutory  order  or  decision,  defined,  1  Cal. 
f*^oraer.sec.  1003:  decision,  sec.  64Sn:  review  of,  on  appeal,  sec.  939n, 
"BOjnwa.  Sn;  sec.  956n.    Striking  out  pleading,  sec.  453  and  notes. 

'fwt,  sees.  624-^. 

S  648.  No  particular  form  of  exception  is  required,  but 
when  the  exception  is  to  the  verdict  or  decision,  upon  the 
Code  Civ.  Fboo.— »o. 


K\ 


§  €49-50 

'ound  of  tbe  iusuffieioDcy  of  the  GTideuce 
leobjecCioa  must  specify  tbe  particulars  i 
evidence  is  alleged  to  be  insufficient.  Tbe  a 
bo  Btateil  with  bo  much  of  tho  evidence  or  ol 
is  necessarv  to  explain  it,  and  no  more.  ( 
stance  of  the  reporter's  notes  of  tbe  evidfl 
Btated.  Documeais  on  file  ia  tbe  action  ( 
may  be  copied,  or  tbe  substance  thereof  Btat 
cnco  thereto,  sufficient  to  identify  them,  n 
[Approved  April  3rd,  1ST6— in  effect  June  Ib 
Tjndlct  or  deciilon-on  iDsufflcleDb  BV 


e.  £dEiir,  Feb.  6th.  ISW,  i  Pad.  0.  L.  J.  M 
FeOui,  IMO,  E  I^D.  C.  L.  J.  IBi  same  aa 

S  649.  A  bill  containing  the  exceptioQ  t( 
may  be  presented  to  the  court  or  judgB  for . 
tbe  time  the  decision  ia  made,  and  after 
settled,  shall  be  signed  by  the  jadce  ant' 
clerk.  When  the  decision  eiceptea  to  Is 
unalotbei  tbunacourt,  orby  a  judicial  oCB( 
exceptions  shall  be  presented  to,  and  settle 
by  such  tribunal  or  officer.  [Approved  J  " 
iu  eSecC  June  1st,  1870.1 

Settlemam  of  bill  of  eiceptioni-acH!.  SSOn, 

nifld  Willi  clsrk— when,  Ifl  Cal.  5SS. 

At  time  of  decialaii-4T  Cal.  C4C;  sea  alio,  9  CnL  Ufe 

§  650.  When  a  party  desires  to  LaVe  eL- 
&t  a  trial  settled  in  a  bill  of  exceptions,  he' 
ten  days  after  the  entry  of  judement,  il  til 
tried  with  a  jury,  or  after  receiving  notice  o 
judfiment,  it  the  action,  wore  tried  withot 
Buchfurtber  time  as  tbe  court  iuwblcb  tile  a 
ins,  or  a  juOge  thereof,  may  allow,  prepare' 
bill,  and  serve  tbo  Bame,  or  a  copy  thereof, 
veiae  party.  Such  draft  must  contain  all  t 
taken  upon  which  the  party  relies.  Within  t 
Bttch  aervice  tbe  adverse  party  may  proposo 
thereto,  and  serve  the  same,  or  a  copy  tber" 
other  patty.  The  proposed  bill  and  Bmem 
within  ten  days  thereafter,  be  presented 
seeking  tbe  settlement  of  the  bill,  to  the  ]q 
or  heard  the  case,  upon  fire  days'  r--'--  " 
party,  or  be  delivered  t-  •■■"  -'— *-  ■ 


• 
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deliver  tbem  to  the  judge,  if  he  be  in  the  county;  if  he 
be,  absent  from  the  county,  and  either  party  desire  the 
papers  to  be  forwarded  to  the  judge,  the  clerk  must,  upon 
notice  in  writing  of  such  party,  immediately  forward 
them  by  mail,  or  other  sate  channel;  if  not  thus  for- 
warded, the  clerk  must  deliver  them  to  the  judge  imme- 
diately after  his  return  to  the  county.  When  received 
from  the  clerk,  the  judge  must  designate  the  time  at 
which  he  will  settle  thel)ill|  and  the  clerk  must  imme- 
diately notify  the  parties  of  such  designation.  At  the 
time  designated,  the  judge  must  settle  the  bill.  If  the 
action  was  tried  before  a  referee,  the  proposed  bill,  with 
the  amendments,  if  any,  must  be  presented  to  such  ref- 
eree for  settlement  within  ten  days  after  service  of  the 
amendments,  upon  notice  of  five  days  to  the  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill.  If 
no  amendments  are  served)  or  if  served  are  allowed,  the 
proi>osed  bill  may  be  presented,  with  the  amendments,  if 
any,  to  the  judge  or  referee,  for  settlement,  without 
notice  to  the  adverse  party.  It  is  the  duty  of  the  judge 
or  referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter,  so  that  the  exceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  the  bill 
nmst  be  signed  by  the  judge  or  referee,  with  his  certilicate 
to  the  effect  that  the  same  is  allowed,  and  shall  then  be 
filed  with  the  clerk.    [In  effect  J  uly  1st,  1874.] 

Fnrther  time— sec.  1054;  50  Cal.  444. 

Fresentment— 24  Cal.  228,  and  see  next  note. 

Tizae  for  settlement— 47  Cal.  640,643;  50  CaL  444:  in  criminal  case, 
CCaLfill. 

Signed  when— see  Then  bb  Filed,  infra. 

Certifioate  of  jndge-d  Cal.  148.  JRevoking,  9  CaL  172;  47  CaL  526:  but 
M  to  alxditlon  of  terms,  see  sec.  73n. 
Then  be  filed— 49  Cal.  585. 
Hew  trial— bill  of  exceptions  for,  sec.  659,  subd.  2. 

Beqoieites— of  bill  of  exceptions,  sec.  648;  1  Cal.  108;  3  Cal.  426;  5  Cal. 
U9;  36  CaL  559;  38  Cal.  141 ;  45  Cal.  25:  43  Cal.  545 ;  iO  Cal.  210, 581 ;  50  Cal. 
444;  53  Cal.  302 :  for  uew  trial,  sec.  259,  subd.  2 :  and  as  to  statement,  see 
Kc  2S9,  subd.  3,  aad  sec.  661n. 

S^l-  Exceptions  to  any  decision  made  after  judg- 
ment may  be  presented  to  the  judge  at  the  time  of  such 
decision,  and  be  settled  or  noted,  as  provided  in  sec.  G49, 
aad  a  bill  thereof  may  be  presented  and  settled  after- 
ward, as  provided  in  sec.  650,  and  within  like  periods 
after  entry  of  the  order,  upon  appeal  from  which  such 
decision  is  reviewable.    [In  effect  July  1st,  1874.] 

I>eciaton  after  judgment— compare  sections  named. 


s;;»9CaL26S. 


§  652.  If  the  judge  in  an?  case  ref  nse  tg 
ception  In  accordance  wltb  the  facta,  the  ] 
the  but  settled  tna^  appBr  by  petitiou  to 
Court  to  prove  tliesame;  the  application  id 
the  mods  and  manner,  and  under  hucU  tegai 
court  may  presoci be:  aud  the  hill,  whan  pi 
oertifled  by  the  cbief  justice  as  correct,  and 
elettc  of  the  court  ja  wliich  tbe  action  was  ti 
so  tiled  it  lias  tlie  same  force  aad  effect  aaU 
judge  wlio  tried  the  ci 

Befbaa— 19  Gal.  filO. 

FsUtloa-asCal.^^ 

Ssgnlation'fliie  E 
g  65a  'When  the  deciaion  excepted  to 
any  judicial  officer  other  tban  a  judce,  the 
tions  sliall  be  presented  to  sucli  judicial 
settled  and  signed  by  liim,  in  tbe  same  mar^ 
quired  to  b^  ^rcgcnted  to,  Bcttied,  and  algi 
DC  judee.  A  judge  or  judicial  officer  may  se 
bill  of  exceptions  after  as  well  as  before  1 
Buoh  judge  or  jmlicial  oificer.  If  such  jod 
olBcer.  before  the  bill  of  exceptioiiaia  seltl 
moved  from  ofBce,  becomus  djsqnalitied,  is 
the  State,  or  refuses  to  settle  ttie  bill  ot  ea 
no  mode  is  provided  by  law  for  tbe  Bett 
same,  it  shall  be  settled  and  certified  fb  er 
tbe  Supreme  Court  may  by  its  ordet  a: 
Judges,  judicial  officers,  aud  the  Bunren 
reapeotiveiy  possess  tbe  same  power.  In  se 


ARTICLE  n. 
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g  S57.  Tlie  former  verdict  or  other  decision  znaT  bo 
icftted  ancl  a  new  trial  granted,  on  the  application  of  the 
trty  agfiprieved,  for  any  of  the  following  causes,  mate-' 
ally  affecting  the  substantial  rights  of  such  part^: 
t.  xrresularity  in  the  proceedings  of  the  court,  jury,  or 
Iverse  r>arty,  or  any  order  of  the  court,  or  abuse  of  dis- 
?etioiiy  oy  which  either  party  was  prevented  from  hav- 
tS  a  fair  trial; 

:i.  Miscooduct  of  the  jury;  and  whenever  any  one  or 
tore  of  tlie  jurors  have  been  induced  to  assent  to  any 
eneral  or  special  verdict,  or  to  a  finding  on  any  question 
abznitted  to  them  by  the  court,  by  a  resort  to  the  deter- 
mination of  chance,  such  misconduct  may  be  proved  by 
lio  affidavit  of  any  one  of  the  jurors; 

3.  Occident  or  surprise,  whicn  ordinary  prudence  could 
lot  liav'e  guarded  against; 

4.  Ne-wly- discovered  evidence,  material  for  the  party 
makini^  tlie  application,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  produced  at  the  trial. 

5.  Kxcessive  damages,  ai)pearing  to  have  been  given 
aik&ex  tlie  influence  of  passion  or  prejudice ; 

6.  Insofficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law; 

T.  Crror  in  law,  occurring  at  the  trial  and  ezcepted'to  by 
the  party  making  the  application. 

NEW  TRIAL. 

Adxnisflioiis  preventing— fiee  Estofpbl.    Affidavits— on  motion 
for,  sec.  6S0.  8nl)d.  1  and  note;  also  see  Gronnds,  infra,  subd.  2,  4. 
Appeal— as  affecting,  sec.  53n.   Application  for— mode  of,  sees.  658, 
vs»\  anai&ee  Hotiok  fob.  Argument  foi^-see  under  Motiok  for. 
Obance,  resort  to— sec.  657,  subd.  2.  and  note  under  QnouirDS,  infra. 
Conflict  of  evidence— effect  of,  see  Gronnds,  note,  infra^  subd.  6. 
Damages,  excessive —sec.  657,  subd.  5,  and  note  under  G-ronndSy 
infrti.  Defined— sec.  656.    Diligence— proof  of,  se^  Grounds  note, 
^ra,8ubd.  4:  in  prosecution,  sec.  660  and  note.  Discretion— exten- 
sive, abuse  of  alone  causes  Interference,  2  Cal.  177,853;  5  Gal.  84;  10  CaU 
»1;  11  Cal.  340;  12  Cal.  432;  15  Cal.  35, 90, 501 :  16  Cal.  357:  17  Cal.  92, 285, 
«i6:  Id  CaL  203:  20  Cal.  196:  21  Cal.  413;  22  Cal.  82:  23  Cal.243;  26 Cal. 581 ; 
^GaL53S:  30  Cal. 226;  33 Cal.  522;  41  Cal.  467;  48  Cal.  646:  49  Cal. 250; 
Kern  YaUey  Bank  v.  Chester,  June  3rd,  1880;  also  see  subd.  1  of  this 
section,  and  under  Grounds  tn/ra.note  to  same,  and  to  subd.  3  J.  and 
V  »  other  matters,  15  Cal.  23;  19  Cal.  GOU;  22  Cal.  43;  Parrot  v.  Floyd, 
April  17tb,  1880, 6  Fac.  C.  L.  J.  333.   Equity,  in-eztent  of  Interference, 
MC.4731I;  6Cal.400,  448:  7  Cal. 50:  29 Cal. 444;  83  CaL 31;  41  CaL 247,318; 
45  Cal.  234:  practice,  7  Cal.  50;  14  CaL  223;  18  Cal.  42:  49  Cal/ 126;  50  Cal. 
^  Errors  in  law— sec.  657.  subd.  7,  and  note  under  Grounds,  infra, 
«*to^el— by  admissions  on  record,  40  Cal.  92.   Exceptions— sec.  646n : 
<Hibai  of,  see.  659,  subd.  2.  Granting— see  Obdeb  fob.  Gronnds  of— 
Me  note,  infra.  Insnfficiency  of  evidence  for— sec.  657,  subd.  6,  and 
^flto  under  Gronnds,  <Vti.  Intendments— favoring  lurQceedlngs  be- 
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S  658.  When  Ibe  npplleation  is  mado  for  a 
tioaed  in  tbe  lirst,  second,  Ihirtl,  aod  fourth 
of  tha  Inai  section,  it  must  be  made  upon  a_ 
any  otbercauao  it  may  be  made,  nt  iho  option 
ing  pzTty,  eitber  upon  tht>  mtnuces  oE  the  <x>~ 
of  esceptioas,  or  a  statement  of  the  caw,  , 
hereinafter  provided.    [In  efftct  July  1st,  1873 

EOid  of  Gods  OQ  seation-4I  Cal.  Is. 

Modo  of  appUcatioa— alBdavlts.  on.  sec.  BCA 


§  659.  The  party  intending  to  mova  _,_  , 
must,  witbia  ten  days  after  the  verdict  of  the 
actloa  were  tried  by  a  jury,  or  after  noUoe  of  ' 
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of  tbe  court  or  referee,  if  the  action  were  tried  without  a 
jury,  file  with  the  clerk  and  serve  npon  the  adverse  party 
a  notice  of  his  intention,  desisnatinff  the  eronnds  upon 
which  the  motion  will  be  made,  and  whetiier  the  same 
will  be  made  upon  affidavits  or  the  minutes  of  the  court, 
or  a  bill  of  exceptions,  or  a  statement  of  the  case: 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  mov- 
ing party  must,  within  ten  days  after  serving  tbe  notice, 
or  such  further  time  as  the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow,  file  such  affidavits 
with  the  clerk,  and  serve  a  copy  upon  the  adverse  party, 
who  shall  have  ten  days  to  file  counter  affidavits,  a  copy 
of  which  must  be  served  upon  the  moving  party. 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions, 
and  no  bill  has  already  been  settled  as  hereinbefore  pro- 
Tided,  the  moving  party  shall  have  the  same  time  after 
service  of  the  notice  to  prepare  and  obtain  a  settlement  of 
a  bill  of  exceptions  as  is  provided  after  the  entry  of  judg- 
ment, or  after  receiving  notice  of  such  entry  by  sec.  650, 
and  the  bill  shall  be  prepared  and  settled  in  a  similar 
manner.  If  a  bill  of  exceptions  has  been  already  settled 
and  filed,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service 
of  the  notice,  or  such  further  time  as  tl^e  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  may  allow, 
prepare  a  draft  of  the  statement,  and  serve  the  same,  or 
a  copy  thereof,  upon  the  adverse  party.    If  such  pro- 
posed statement  be  not  agreed  to  by  the.adverse  party,  he 
most,  within  ten  days  thereafter,  prepare  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
moving  party.    If  the  amendments  be  adopted,  the  state- 
ment sball  be  amended  accordingly,* and  then  presented 
to  the  judge  who  tried  or  heard  tne  cause,  for  settlement, 
or  be  delivered  to  tbe  clerk  of  the  court  for  the  judge.    If 
not  adopted,  the  proposed  statement  and  amendments 
shall,  within  ten  days  thereafter,  be  presented  by  the 
moving  party  to  the  judge,  upon  five  days*  notice  to  the 
adverse  par^,  or  delivered  to  the  clerk  of  the  court  for 
the  judge;  and  thereupon  the  same  proceedings  for  the 
settlement  of  the  statement  shall  be  taken  by  the  parties, 
and  derk,  and  judge,  as  are  required  for  the  settlement  ox 
bills  of  exception  by  sec.  G50.    If  the  action  was  heard  by 
a  referee,  the  same  proceedings  shall  be  had  for  the  settle- 
ment of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  ref- 
eree. If  no  amendments  are  served  within  the  time  de^- 


r  refeiee,  for  settlemeDt,  without  notice  I 
I)Brt;.  When  tlie  notil^B  of  tlio  motion  des 
KTOuml  of  tho  motion,  tlie  in-tuflicieiicy  of  t 
jiutify  tlie  verdict  or  other  decision,  tho  st, 
apoclff  tlie  p&TticularB  in  nlticli  sncti  evjde 
to  be  Insoffluieat,  Wlien  tbo  notice  desii 
gronoii  of  tlia  motion,  errors  in  law  oocuiTii 
and  escepteii  to  by  tbo  moYing  party,  tba  at 
upecify  the  particular  errors  upon  ivliicli  I 
rc!ly.  If  no'sucb  epecificatioaa  be  made,  I 
Bttall  Lq  disrugarded  on  tlie  lisaring  of  the  i 
the  duty  of  the  iadgeor  referee,  in  settling  I 
to  strike  out  of  it  all  redundant  and  usetef 
to  make  the  atatemeut  truly  represent  the 
standing  the  aasent^of  tlio  parties  to  such 
uaeleaa  matter,  or  to  any  inaccurate  state 
settled,  the  statement  shall  l>o  signed  by  tU< 
eree,  with  iiis  certiHcoto  to  tbo  effect  tba' 
allowed,  and  ihall  then  be  filed  with  the  cla 
4.  WheQ.  tbe  motion  in  to  be  made  upon  1 
tbe  court,  nnd  the  ground  of  the  motion 
ciency  uf  the  evidence  to  justify  the  verdif 
elsion,  the  notice  of  motion  must  specify  t 
lu  which  the  eviddnce  is  alleged  to  be  Insufl 
the  graund  of  tbe  motion  be  errors  In  lawoe 
triar  and  excepted  to  by  the  movioic  XHirl 
must  speci/y  the  part icular  errors  upon^h 
will  lel;.  If  the  notice  do  not  contain  tba 
here  indicated,  when  tl  ■•       - 

of  the  court,  the  motioi 
iBt,  1874.] 

Within  un  dayi— see  Hotioe  or  jaoriOTiififim. 

Tordlot  of  lory— Mca.  E4-6J8. 
.      Hotica  ot  deoiiiDn-»  CaL  13a;  33  Oal.  MBi  (■  Oi 
meaplna  or  "  ileulslou,"  see  «  Cat  MS. 

HoticB  of  moUon  for  now  trial—  Ifrif As,  miM  « 
Ataiiilonmml.iaCal.6ia.  Waiecr.aCa.lWi  JSGiLU 
Cal.^aniOJCiU.OM.    FilhuaHdimnnoqffam ^^ 

16(.'»1.S13:  uia\.ui\  i.n:A.Wi:  47"-  —  * 
ol  tlmo,  BOO.  lOM  I  eiwpHnBto  — 
Bund.!.   JiaiiptaHna  gnmdtjiB 

TnoemSlnga,  limited  time  fal 
SpecifriOE  paTticalus-ZT  CaJ. 


a  is  made  o; 

le  denied-    [ 
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251, 7i»;  40 CaL 77,639;  41  GaL2ge{  42  Cal.  439;  43  Cal.  274,398;  44  Cal.  210, 
218, 2»;  46  Gal.  3, 33, 530;  47  Cal.  19, 416;  48  Cal.  614:  49  Cal.  43, 146.166, 
340,524;  fiO  Cal.  120, 187 ;  51  Cal.  221 ;  Blder  v.  Edgar,  Feb. 6th,  1880, 4  Pac. 
C.  L.  «r.  545;  Preston  v,  Hearst,  March  16th.  1880,  5  Pac.  C.  L.  J.  128; 
Tbompson  v.  Patterson,  April  23r(l,  1880, 5  Pac.  C.  L.  J.  390. 

STTBDinsiOTr  1.  Affldavitfl— time  for  filing,  see  PBOOBEDnras, 
LiKiTSD  TiMB  FOB,  Boto,  iupra:  further  time,  sec.  1054:  filing,  etc., 
of  papers,  sec.  1010  et  seg^  indorsement,  43  Cal.  542. 

Subdivision  2.  Bill  of  exceptions— settlement,  requisites,  etc., 
see  sec.  650n,secs.  649-658:  filed  before  signed,  49  CaL  585:  specifying 
particulars,  see  note,  supra. 

SxTBDiYisiON  3.  Statement— preparation  and  settlement  of,  44  Cal. 
210;  50 Cal.  120;  and  compare  sec.  650 and  notes:  engroSbed  statement, 


as  to,  42  Cal.  236 :  44  Cal.  210 :  omission  In,  84  Cal.  506 :  striking  out,  i  in- 
proper,  42  Cal.  110 :  time  for  filing,  47  Cal.  164 ;  51  Cal.  172;  and  see  Pro- 
cxsDiKG8,«tipra.'  specifying  particulars,  see  note,  «upra.*  reserving 
objection.  43  CaL  320. 

SuBDiYisioir  4.  BBnntes  of  court— motion  on,  sec.  660:  specifying 
particulars,  see  note,  supra. 

§  660.  The  application  for  a  new  trial  shall  be  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion, 
if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court, 
aod  in  other  cases,  after  the  affidavits,  bill  of  exceptions, 
or  statement,  as  the  case  may  be,  are  filed,  and  may  be 
brought  to  a  hearing  upon  motion  of  either  party.  On 
such  hearing  reference  may  be  had  in  all  cases  to  the 
pleadings  and  orders  of  the  court  on  iile,  and  when  the 
motion  is  made  on  the  minutes,  reference  may  also  be  had 
to  any  depositions,  documentary  evidence,  and  phono- 
graphic report  of  the  testimony  on  file.  [In  effect  July 
Ist,  1974.] 

Earliest  practicable  period— diligence  required,  27  Cal.  413;  32  Cal. 
655:  45  Cal.  669:  discretion  of  court,  37  Cal.  236;  39  Cal.  434;  44  Cal.  389: 
Waiver,  47  CaL  645. 

Brought  to  a  hearing— see  Waivxb,  under  preceding  not^ 
Veaxiag—Arffumentt  on,  28  Cal.  99;  47  CaL  163;  49  Cal.  46.  Premature 
erder  out  41  CaL  331 ;  42  CaL  218, 362.   JHsmissal  on  motion,  48  Cal.  646. 

§  661.  The  judgment  roll  and  the  affidavits,  or  bill  of 
exceptions,  or  statement,  as  the  case  may  be,  used  on  the 
hearmg,  with  a  copy  of  the  order  made,  shall  constitute 
the  record  to  be  used  on  appeal  from  the  order  granting 
or  refusing  a  new  trial,  unless  the  motion  be  made  on  the 
minutes  oi  the  court,  and  in  that  case  the  judgment  roll 
and  a  statement  to  be  subsequently  prepared,  with  a  copy 
of  the  order,  shall  constitute  the  record  on  appeal.  Such 
subsequent  statement  shall  be  proposed  by  the  party  ap- 
pealing, or  intending  to  appeal,  within  ten  davs  after  the 
entry  of  the  order,  or  sucn  further  time  as  the  court  in 


wbjcb  the  action  is  peoding,  or  a  inds* 
allow,  and  tlia  sama  or  a  copy  tbRreof  be  a 
adverse  party,  who  ehaXl  have  ten  days  O 
pare  ameDdmenU  tlierelo,  and  Eerra  tlie  u^ 
tliarcof ,  upoa  tbo  patty  appealing,  oi  inten 
and  tbeieaiter  proceedioK^  bIibII  be  bad,  a 

EBTioda,  for  the  Betttement  of  the  stateme 
y  sec.  650,  but  the  staleincnt  aliall  c  ' 
grouDds  argued  betora  tba  conrt  for  a  I 
much  of  tlic  evidence  orotherioatter  as  t 
toeipliuo  them;  anditEliall  betbedatyi 
exclude  all  olher  evidence  or  matter  from 
[In  effect  July  Jst,  J874,] 
iDdgmenl  luU— aecSTOi  Tboma*  i.  AiUlemn,  K 

CL.J.IIS. 

aoilnowi    '  eKCBpUons, 

Mlnataa  of  coaxt-aee.  ew. 

Btatnmiml  on  ajfffeaX—Cant&ilt  reqwirti,  6  GiL  I 
CaLtM.ng:  UCmLSHiU  "-'  "■   '-"-  —  ■•-' 
frClL<37j48  CaLU.MOi  t 
TniB  SOB.  aec.  tSSit,   Jadje't  caiyhait,  fl  tM.: 
.   Seconi  on  appiai,  41 


Statement  to  be  used  on  such  appeal  may  1 
the  (iBmrs  niBtiaer  as  statementi  after  ft  a 

— ..^jtes  of  the  court,  as  provid 

neffect  July  1st,  1874.] 


tr. 


3663.    nepealed.    pu  effect  AptU  U 
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GHAPTEB  Vni. 

THS   MANXVXSR    OF    QIVINQ    AND    ENTER- 

INQ  JUDGMENT. 

I  IN.  Judgment  to  be  entered  In  twenty-four  hows,  etc. 

im.  Case  may  be  brongbt  before  the  conrtfor  aivament. 
BBL  Wben  coanter-clAun  established  exceeds  puuntifl's  demand. 
H7.  In  repleTlo, Jadjrment  to  be  in  the  alteroatlTe,  and  with  dam* 
i^^es.    Gold  coin  or  cnrrencv  Jndnnent. 
1 66&  Judgment  book  to  be  kept  by  the  clerk, 
f  ns.  If  a  party  die  after  verdict,  Judgment  may  be  entered,  bot  not 

to  be  a  lien. 
$  670.  Judgment  roll,  what  to  constitute. 
'  fiTl.  Judgment  lien,  when  it  begins  and  when  it  expires. 

672.  I>ocset,  bow  kept,  and  what  to  contain. 

673.  Docket  to  be  open  for  inspection  without  charge. 

674.  Tnuiscript  to  be  filed  in  any  county,  and  judgment  to  become  a 
lien  there. 

S  679b  Satisfaction  of  a  Judgment,  how  made. 

§  664.  When  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  verdict, 
witbin  twenty-four  hours  after  the  rendition  of  the  ver- 
dict, unless  the  court  order  the  case  to  be  reserved  for 
argument  or  further  consideration,  or  grant  a  stay  of  pro- 
ceedings. 

Entering  judgment— 13  Cal.  00;  28  Gal.  335;  44  CaL  132. 

Beaenring— f or  argument  or  further  consideration,  sec.  669. 

Slay  of  proceedings— by  appeal,  sec.  949  and  note. 

JUDGMENT  GENERALLY. 

Abatement  of— when  made,  36  Gal.  132.  Abbreviations— etc.,  sec. 
IK.  Affirmative  relief— where  souKht,  Bee  Defendant,  FOB.  Af- 
firming—sec. 63n.  Amendment— sec.  473n.  Appeal  from— sec  939, 
nxhds.  1  and  2,  notes.  Appellate  supervision  over— sec.  53,  and  notes. 
Assignment  of— 12  Gal.  257;  22  Cal.  430;  23  Gal.  255, 596;  25  Cal.  189, 538. 
Attack  on--direct  and  collateral,  sec.  412n;  sec.  lOOSn.  Authentica- 
tion—47  CaL  21.  Oompromise— after  offer  of,  sec.  997.  Confessioui 
W-Me.  1132.  Oounter-claim,  where— see  Defekdant,  fob.  Cur- 
nncy,  in— sec.  667.  Default;  by— sec.  585  and  note.  Defendant;  for— 
for  excess  of  counter-claim,  or  aflBrmative  relief,  sec.  666.  Defined— 
•ee.5T7.  Demurrer,  on— sec.  636.  Dismissal,  of— sec.  581.  Enforcing— 
Mc.  684;  and  see  sec.  957.  Entry  of— see  Entebing  Judohent,  note, 
uifra:  on  demurrer,  49  Gal.  346.  Estoppel  on— «ec.  1908.  Excess,  remit. 
^T^seeREDUCTiOTr,  enforcing.  Final— sec.  939n;  1  Gal.  24, 134,5  Cal. 
g;  14  Cal.  248  j  ISCal.  145tlb^;  16Cal.381;  and  as  to  contempt,  see  sec.  1222. 
nm,  question  as  to— Preston  v.  Hearst,  March  16th,  1880,  6  Pac.  C. 
LJ.128.  Gold  Coin,  in— sec.  667.  Intendments  as  to— see  IiTTEirD- 
Coi>K  Civ.  Proo.— «l. 


t-28  Col.  sas;  moai.ei;n 

Tvention,  Bfler— SSD  tirtB-^ 


IJS.™ 


coDnt.Fal1[tcs1CoaB,K;3'ar;4.  Nsw  Td 
;al.S31.  NoaobmanlsTSndlcto— ISCtt-W 
bsdisooD  to— snTorelng,  bm  CobMII 


lec.lIlOi 


nmUiiga  oa- 
giauiraily,  bco.  Iboi,  duuu. 
t79:  U  C*l.  4W.   Hollef 
Ing-gec.  6».    BeitlmUaa-aa 


III  gt-niirnUT.  leca.  UD»-t^ 
uroracUon-lni.liHB.   J 


nolc   BedoctiBD,  i 


on  appenl.  nc.  Un :  «e 


IB.  SilT.   Bsviow  of-oo  now  td 
—  ~  1(9.,  anil  tee  no.  iH. 

I,  li«l),SFiu:.O.I>.J.: 


Ht  FARTiaUI.AB  C 


AdminlMraiion  — i 


i.  Oonli 


c.  IS23.  S 


_       _  _  U^BmI 

sa  cal.  aril  n  Cal.  in-,  a  Cnl.  Jls:  aa  cu.  e^Si «  OH. . 
tlCal.  JTlt  (9CaLm,!03;  H  Cal,  114.  SSBnator.  ■>■ 
ISTIU-TOB.  Fldaalary  IbndB— as  to,  UD.  a 
lofuit,  >iEaliut-31ClU.373.   Joint  dsblon, 
" "  to.  Me  nniler  PAitnM, 


SiirMliw— on  oOlcUl  bond-M .., ■  —  —. 

baail,  lubrogaCion  of,  bco.  1019.    Trespau,  In— {H  0^, 
tabUaliine-formot.UlCaLllJ;  W  CU.SU. 

§  665.  WbeD  the  case  is  reserved  for  ar; 
tliGF  consideration,  as  meDtioDcd  In  the  1 
may  ba  brougbt  by  either  party  before  the  i 

S  666.  If  a  rouDtei-ctalni,  establlsbad  n 

cpeil  fbe  jilaiatiff'B  demand,  judgraeot  for 

must  be  piven  for  the  excesa;  or  i*  " 

ftddant  is  entitled  to  any  other 
menC  must  ba  given  nccotdinglj. 

Goonter-claim— aBueraUy,BMs.13B,«!i!  disi 
noiio,  eeo.  031,  sulKl.  I.  Eicesdina  plainliS'i  i 
mat.aes.m.   AOima.'&vaiBaet-seBKt.ia. 
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§  667.  Id  an  action  to  Teeorer  tbe  jMsseaslon  of  per- 
•ooal  property,  judgroenc  fortliH  plaintiff  miy  bo  for  tbs 
pcsBenlon  or  tbe  value  thereof,  iu  case  a  delivery  cannot 
be  had,  and  daraaKCB  for  the  detention.  If  tbo  property 
has  heeu  delivered  to  tbe  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant  may 
be  foe  IV  return  of  the  property  or  the  Taloo  theieot.  in  case 
a  retoni  cannot  be  had,  and  damages  fortaking  and  ^th- 
lioldlog  tbe  Baine.  In  an  action  on  a  contract  or  obliga- 
lioa  in  writing,  for  the  direct  payment  of  money,  made 
payable  in  a  specified  kind  of  money  or  currency,  Jnclf:- 
mfint  fcr  tbe  plaintiff,  whether  it  be  by  default  or  iifter 
vei^tct,  may  follow  tbe  contract  or  obligation,  and  be 
made  payable  in  the  kind  of  money  or  cnrrenc;  apecifled 
therein;  and  in  all  actiona  for  tbe  recovery  of  money,  it 
the  plabittff  allege  in  his  complainttbattlieaame  wasun- 
dcmood  and  agreed  by  the  respective  parties  to  be  pay- 
uble  in  a  speeilied  kind  of  money  or  carrencj,  and  tbii 
I  fact  !s  admitted  by  tbe  default  of  the  defendant  or  cstab- 
I  liihedby  OTideQce.  the  judgmentfortbe  plaiatIS  must  be 
nude  payable  in  tbe  kind  of  money  or  currency  so  al- 
leged In  tbe  complaiuti  and  In  an  action  against  any  pei- 
«lm  for  theTBCovery  of  money  received  by  auch  person  in 
B  fiduciary  capacity,  or  to  the  use  of  another,  judi^ent 
for  the  plaintiff  must  be  made  payable  iu  the  kind  of 
XMHiey  or  currency  so  received  by  such  person. 

Hepleiinjudgmenl-lurm,..    -.    ■  ■--        'W.  (M;  «  Cal.  1«,  MO: 
furjiuntlff,  42  Cat.fW);  fnr  iii  :"■ .  is  rttnrn  at  i>n>p<>rty, 

M  Cffimi  n  Cat.  4S0;  M  Cpil.  'I  .  ■criliel.asc.  6*:  KiJue. 

'»irrNaiigamdavltDf,»er.4:t:  Julian  omit btaoldlng, 

iiCilMI;  HOaLdl;  49  C;il..:i  :  lly  c,  McElbben,  Feb. 

51il.U»,  BPac.  C,  I..J.  a^  a    I  )r  cnnency,ip»eiaed 

WtlU,  Fctlsmmncanlraci.r.r.i  .,  r.^;  33  fcal.  1S9,  e!4;  as 

ai.eWiMOlU.sSr;  4DC»I.  21,1:   ..  ,  I   .  .^l.  .W4;   M  Cal.  4«;  39 

C»Li^ta(l:»Cal.^7S;  J!  Cal,  T-      -i  and  see  JmiQHEST: 

fF^^t^^W""'***^^' ■''''-"■  ■      *-  ^  CiU,  2;j;    M  Cal. 

laiKCNTW    AUrOaliptit  ,r  '  '        .  <:^.  »9,  4M,  498;  igCal. 

Bl;l!Cal,Hi;4aCnr;^;  n<,C.il    ■    :.      -  ■  28  cm.  SU.    AoiJiwcf. 


Tlou  faodt-Fidacia 


orir  rapaeilv.  ten.  IKTI:  M  Ci 
UaL^;  39  Cal.  196,  eat. 


§  669.  If  a  party  die  after  a  verdict  or  decision  upon 
My  iuBB  of  fact,  and  before  jndKment,  the  court  may 
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nerertlieless  render  judgmeDt  thereon.  Snol 
is  not  a  lien  on  Ilia  real  property  ot  ibo  dece 
lint  is  payable  '-  •'•- '   -j~;-i.i. — 

Death— sdasBstlm 
Deatfi  nflKr  verdii 
Fayablo  io  eoorai 
BeforojodGmeiil  entersd-W  CbI.  3S! 


1.  In  caae  the  complHint  be  not  nnswerod 
fendant,  tbe  aummoaa,  witb  the  aEBdavlt  or  p 
vice,  and  tbe  complaint,  with  a  raemorandu 
theceOQ  that  tbe  default  of  tbe  defendant  in  i 
■□Hiras  entered,  and  a,  copy  nf  tbe  judgment; 

2.  In  all  otbec  cases,  tlie  pleadings,  a  copy 
diet  of  the  jury,  or  finding  of  tbe  court,  or 
bills  of  exceptions  taken  and  filed,  and  a  o 
order  made  on  demurrer,  or  relating  tu 

and  a  copy  of  the  judgment.    If  tlier_ 

defendants  in  tbe  action,  and  aoyoneof  tbem 
judgment  to  pass  against  him  by  default,  Uii 
with  proof  of  Ita  Berrlce  upon  Bucli  defendan 
be  added  to  the  other  papers  roenlioned  ii  " 
ion,    [la  effect  March  Otb,  18;(i.] 

Olerk'B  powsn  and  dalles-coimCy  clflrfc,  see  rou 
tea.  i'Xn,  490ai  deputies,  nee  FOUTta&I.  OODI.  M~ 
f  iinotlDns  aeneisIlT,  aes  UimsTBiuAj^  OmosKS.  n 
NU,  lubda.!  uid  3,BH,  eu,  ua,  m..3.  imi,  lora,  Mil. 

Judinust  roll— conteati,  etc  IB  CU.  IM;  IT  CU.  ItT: 

BunmvutiOH  I.  Where  T 
of  aarvke,  too.  407.  413,  ai 
«a(Aport  uf  Juilgmal rail, 
J, 4201  Judgnunl.ijyfiiiliult 

Brnoivisios  3,  Cnbeiaauea-PliatUmlli,  ten  wtm 
PnlterMn^prilMra,  I^STm.  C.  l.  J^W-__£miqS[ 

Mm  B«i£?i8S(i?«^i'ac.  c.  l!j!  t\i'!'"i^i). 


clerk  must  make  tbe  proper  entries  q 
under  appropriate  beads,  iu  tho  donket  kent  1 
from  chs  time  the  judgment  is  docket^  it  t>ei 
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Upon  an  the  real  property  of  the  judgment  debtor  not  ex- 
empt from  execution  in  the  connty,  owned  by  him  at  the 
time»  or  -which  he  may  afterward  acquire,  until  the  lien 
ceases.  The  lien  continues  for  two  years,  unless  the  en- 
forcement of  tiie  Judgment  be  stayed  on  appeal  by  the 
execution  of  a  sumcient  undertaking,  as  provided  in  this 
Code,  in  which  case  the  lien  of  the  judgment  ceases.  [In 
effectJuly  1st,  1874.] 

Docketing  jndgment— etror  in,  6  Cal.  277:  time  of,  99  CaL  187. 

Jadgment  docket— eecs.  672-674. 

Jadgment  lien— 3*0  what  attaches,  14  CaL  428;  .16  CaL  181, 213;  23  Cal. 
277:  M  Gal.  511.  Effect  on  attachment  7te»~37  CaL  121.  Two  years*  du- 
ntfto».10CaL71;  16  Cal.  4013;  17  Cal.  471;  31  CaL  336;  46  CaL  654.  Ap- 
peea  suspends,  sec.  911  et  sea.:  6  Cal.  130;  25  Cal.  337.  Extinguishedihow, 
UOaL 79/  Jn foreclosure,  16  CaL 404;  25  Cal.  337;  28 Cal.  520. 

§  672.  The  docket  mentioned  in  the  last  section  is  a 
book  which  the  clerk  keeps  in  his  office,  -with  each  page 
divided  into  eight  columns,  and  headed  as  follows:  judg- 
ment debtors;  judgment  creditors;  judgment;  time  of 
entry;  where  entered  in  juilgment  book;  appeals,  when 
taken;  judgment  of  appellate  court;  satisfaction  of  judg- 
ment, when  entered.  If  judgment  be  for  the  recovery  of 
money  or  damages,  the  amount  must  be  stated  in  the 
docket  under  the  head  of  judgment;  if  the  judgment  be 
for  any  other  relief,  a  memorandum  of  the  general  char- 
acter of  the  relief  granted  must  be  stated.  The  names  of 
the  defendants  must  be  entered  in  alphabetical  order. 

Docketing  judgment— eec.  671  and  note ;  31  Cal.  293. 

Judgment  docket— what  constltates,  38  CaL  393:  'sufficient  entry,  00 
CtLUl. 

§  673.  The  docket  kept  by  the  clerk  is  open  at  all  times, 
daring  office  hours,  for  the  inspection  of  the  public,  with- 
out charge.  The  clerk  must  arrange  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  their  in- 
spection. 

FnbUo  writings— open  to  inspection,  sees.  1^,  1898. 

S  674.  A  transcript  of  the  original  docket,  certified  by 
the  clerk,  may  be  filed  with  the  recorder  of  any  other 
comity,  and  from  the  time  of  the  filing  the  judgment  be- 
comes a  lien  upon  all  the  real  pro|)erty  of  the  judgment 
debtor,  not  exempt  from  execution,  in  such  county,  owned 
hy  him  at  the  time,  or  which  he  may  afterward,  and  be- 
fore the  lien  expires,  acciuire.  The  lien  continues  for  two 
yean,  unless  the  judgment  be  previously  satisfied. 

Another  connty— filing  transcript  in,  Civil  Code,  sec.  1159:  where 
ADd  ittiiated,  sec.  400,  anu ;  but  see  sec.  78. 
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.  Rdocrdiag  gMianllf^-flees.  1165, 116B,  117A. 
Oontinnaac*  of  lien— 23  GaL  49. 
Justice's  Ootirt  jndgment-AbstiBct  ereates  lien*  see. 

§  675.  Satisfaction  of  a  jadgment  may  be  enterod 
the  clerk's  docket  aponan  execution  returned  satisfi 
or  npon  an  acknowledgment  of  satisfaction  filed  witfa^ 
clerk,  made  in  the  manner  of  an  acknowledgment  of  i 
conveyance  of  real  property,  by  the  judgment  credi' 
or  by  his  indorsement  on  the  face,  or  on  the  maiginof 
record  of  the  judgment,  or  by  the -attorney,  unless 
revocation  of  his  authority  is  filed.    Whenever  a  jr** 
ment  is  satisfied  in  fact,  otherwise  than  upon  an  exc 
tion,  the  party  or  attorney  must  give  such  acknowl 
ment,  or  make  such  indorsement,  and  upon  motion 
court  may  compel  it,  or  may  order  the  entry  of  sat 
tion  to  be  made  without  it.    pn  effect  July  1st,  1874.] 

Satisfaction  of  judgment—  What  eotutitutes,  8  CaL  29;  14  CaL  CQ;  1 
Cal.  173 ;  23  Cal.  94 :  44  Cal.  519 :  apparent  only,  14  Gal.  661 :  25  CaL  538: «  ~ 
181 ;  34  Cal.  666:  52  Cal.  345.    Entry  ^*  improperly  stricken  ouiS 
842 :  acknowledgment,  sec.  179.  sabd.  2.  Partietempowared  to    ' 
Itor,  2  Cal.  607 fss  Cal.  195;  46  Cal.  70;  49  CaL  369:  attorney, 
ana  see  sees.  288-285. 
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Within  wbat  time  ezecntioii  may  Issue.  _  . . 

Wlio  may  lasne  the  execution.  Its  form,  to  whcnn  fUieetedrl 

what  it  sliall  require. 
Wlien  made  returnable. 
Money  judgments,  and  othezs,  how  enforced. 
Execution  after  five  years.  _^ 

When  execution  may  issue  against  the  proper^  of  a  psnf  i 

his  death. 
Execution,  how  and  to  whom  issued.  _ 

What  shall  be  liable  to  be  seized  in  execution.  Kot  to  be  afle 

till  a  levy  is  made. 
When  property  Is  claimed  by  a  third  party*  how  the 

property  is  tried. 

What  exempt  from  execution. 

Writ,  how  executed. 

Notice  of  sale  under  execution,  how  giren.. 

Selling  without  notice,  what  penalty  attached. 

Sales,  now  conducted.   Neither  the  offtcer  conducting  Iti 

deputy  to  be  a  purchaser.   Real  and  personal  property,! 

sold.   Judgment  debtor.  If  present,  may  direct  order  or  j 

and  the  officer  shall  follow  his  directions. 
If  purchaser  refuses  to  pay  purcliase-money,  what 
Court  of  justice  may  proceed  in  a  summary  manner 

purchaser  refusing  to  pay.    Officer  may  refuse  sacn 

These  two  sections  not  to  make  officer  liable  beyond  a  • 

amount. 
Personal  property  not  capable  of  manual  delivery,  how 

ered  to  purchaser.  .  , . 

Personal  property  not  capable  of  manual  delivery,  how  sou  \ 

dd  i  V  6i?G  d 
Beal  property,  when  absolute  sale  or  not.   In  the  Utt^ 

what  the  certificate  mast  contain. 
Real  property  so  sold,  by  whom  it  may  be  redeemed. 
When  it  may  be  redeemed,  and  redemption  money.     ^ 
When  judgment  debtor  or  other  redeinptioner  may  redeem.^ 
In  cases  ofredemption,  to  whom  the  judgments  are  to  be  r 
What  a  redemptiouer  must  do  in  order  to  redeem. 
Until  the  expiration  of  redemption  time  court  may 

waste  on  the  property.   Wliat  considered  waste. 
Bents  and  profitis.  ^ 

If  purcliaser  of  real  property  be  evicted  for  lrrcgnl*riti«J 

sales,  what  he  may  recover  and  from  whom.  Wben  W 

ment  to  be  revived.   Petition  for  the  purpose,  how  ana 

whom  made. 
Party  who  pays  more  than  his  share  may  compel  cont 


§  681.  The  party  in  whose  favor  judgment  is  giv< 
may,  at  any  time  within  five  years  after  the  entry  the"* 
have  a  writ  of  execution  issued  for  its  enforcement 
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Entrf  of  judgment— Time  for  ezectitlon  begins  to  nm  from,  28  OaL 
418;  30  CaL  831 ;  34  CaL  611 :  generallf,  sec.  €84,  and  note. 

Within  five  years— 22  CaL  647:  when  extended,  sec.  686:  changes  in 
statute,  37  Cal.  11. 

Stay  of  exeontion— When  proper,  31  Cal.  170:  when  improper,  LiTer- 
more  V.  Hodgkins,  April  26th,  1880,  A  Pac.  G.  L.  J.  348:  bv  appeal,  sees. 
9<3n,9<^845:  no  extension  ofjperiod  for  issuance  by!  29  Car.227:  per- 
gtoal;  ^len  not  graoted,  41  CatrtSS:  new  trial  as, 28  CaL  68;  and  see  40 

§  682.  The  writ  of  execution  must  be  issued  in  the 
name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
sabscribed  by  the  clerk,  and  be  directed  to  the  sheriff,  and 
it  must  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  the  judgment  roll  is  filed,  and  if 
it  be  for  money,  the  amount  thereof,  and  the  amount 
actually  due  thereon,  and  if  made  payable  in  a  specified 
kUid  of  money  or  currency,  as  provided  in  section  six 
bundred  and  sixty-seven,  the  execution  must  also  state 
the  kind  of  money  or  currency  in  which  the  judgment  is 
payable,  and  must  require  the  sheriff  substantially  as  fol- 
lows: 

,  1.  If  it  be  against  the  property  of  the  judgment  debtor, 
It  must  require  the  sheriff  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor,  and 
ii  sufficient  x>er3onal  property  cannot  be  found,  then  out 
of  his  real  property;  or  it  the  judgment  \)e  a  lien  upon 
jeal  property,  then  out  of  the  real  property  belonging  to 
nim  OQ  the  day  -when  the  judgment  was  docketed,  or  at 
anytime  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  thian  the  one  in  which  the  judgment  was  re- 
covered, on  the  day  when  the  transcript  of  the  docket 
yas  filed  in  the  office  of  the  recorder  of  such  county,  stat- 
ing such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  the  personal  representatives,  heirs,  devisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff,  to  satisfy 
tbe  jud^ent,  with  interest,  out  of  such  property. 

3.  If  It  be  against  the  person  of  the  judgment  debtor,  it 
ninst  require  tbe  sheriff  to  arrest  such  debtor  and  comndt 
am  to  the  jail  of  the  county  until  he  pay  the  judgment, 
vith  interest,  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a 
JP^ciiied  kind  of  money  or  currency,  aa  provided  in  sec- 
tion six  hundred  and  sixty-seven,  it  must  also  require  the 
8neriff  to  satisfy  the  same  in  the  kind  of  money  or  cur- 
acy in  whiob  the  judgment  is  made  payable,  and  the 
•neriff  must  refuse  payment  in  any  other  kind  of  money 
« currency;  t^d  in  case  of  levy  and  sale  of  the  proper^ 


§  j683  THE  EZEOCTTlOir. 

of  the  judji^ent  debtor,  ho  must  refuse  payment 
any  purchaser  at  such  sale  in  any  other  kind  of  monc 
currency  than  that  specified  in  the  execution.    The  si 
Iff,  collecting  money  or  currency  in  the  manner  reqni 
by  this  chapter,  must  pay  to  the  plaintiff  or  party  entit 
to  recover  the«ame,  the  same  kind  of  money  or  currei 
received  by  him,  and  in  case  of  neglect  or  refusal  so 
dO|  he  shall  be  liable  on  his  official  bond  to  the  judgme 
creditor  in  three  times  the  amount  of  the  money  so 
lected. 

6.  If  it  be  fot  the  delivery  of  the  possession  of  real< 
personal  property,  it  must  require  the  sheriff  to  delit 
the  possession  of  the  same,  describing  it,  to  the  party  ei^l 
titled  thereto,  and  may,  at  the  same  time,  require  tkt 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits,  r^j 
covered  by  the  same  judgment,  out  of  the  personal  pr(»|| 
erty  of  the  person  against  whom  it  was  rendered,  and  tm\ 
value  of  the  property  for  which'  the  judgment  was  na* 
dered  to  be  specified  therein  if  a  delivery  thereof  can- 
not be  had;  and  if  sufficient  personal  property  cannol 
be  found,  then  out  of  the  real  property,  as  provided  in  w« 
first  subdivision  of  this  section. 

Writ— generally,  see  sec.  51». 

Style  of  process,  title  of  court— compare  sec.  407n. 

IsBoance— Impropier,  14  Cal.  138:  clerk  refusing,  10  CaL  48!^:  urttboat 
docketing  of  judgment,  proper,  39  Cal.  137. 

Name  of  the  people— M  Cal.  511. 

Judgment— Following  strictly,  10  Cal.  411. 

Subdivision  l.  Satisfy  the  judgment— see  44  Cal.  520.  Fexsonil 
property  insuiSciont— 6  Cal.  47.  Lien  of  docketed  judgment— see  sec 
B71;  effect  of  execution  on,  37  Cal.  121.  Transcript  of  the  docM 
filed— see  sec.  674. 

Subdivision  3.  Execution  against  the  person— see  sec.  68lfi. 
SUBDIVISION  4.  Money  or  currency  specified— kind  of,  sec.  687* 
Subdivision  5.  Personal  property,  delivery  of  possession  <rf' 

see  Replevin,  Judgment  In,  sec.  667n.      Real  property— viitt  » 

possession,  restitution,  assistance,  see  sec.  684n. 

§  683.  The  execution  may  be  made  returnable,  at  any 
time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sheriff,  to  the  clerk  with  whom  the  jjuu?' 
ment  roll  is  filed.  When  the  execution  is  returned,  tw 
clerk  must  attach  it  to  the  judgment  roll.  If  any  real  es- 
tate be  levied  upon,  the  clerk  must  record  the  execution 
and  the  return  thereto  at  large,  and  certify  the  same  oo- 
der  his  hand  as  true  copies,  in  a  book  to  be  called  tb^ 
"execution  book,"  which  book  must  be  indexed  with  {J* 
names  of  the  plaintiffs  and  defendants  in  execution,  ftlp<^ ' 
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beticaHy  arranged,  and  kept  open  at  all  timea  daring 
office  honrs  for  the  inspection  of  the  public  witbont 
chaige.  It  is  evidence  of  the  contents  of  tbe  originals 
whenever  they  or  any  part  thoeof  may  be  destroyed  or 
mutilated. 

Shexiflfs  retiira-«  CaL  6t,  47V;  •  CUL  81b  RT;  •  GiL  10;  13  CUL  Hi: 
21c;aL220;38CaL428. 


§  684.  When  the  judgment  is  for  money  or  tbe 
sion  of  real  or  personal  property,  tbe  same  may  be  en- 
forced by  a  writ  of  execution;  and  if  tbe  judgment  direct 
that  the  defendant  be  arrested,  tbe  execution  may  issue 
against  l^e  person  of  the  judgment  debtor,  aft^r  the 
return  of  an  execution  against  Ma  property  unsatisfied  in 
whole  or  part.  When  the  judgment  requires  the  sale  of 
property,  the  same  may  be  enforced  by  a  writ  reciting 
such  judgment  or  the  material  parts  thereof,  and  directing 
the  proper  officer  to  execute  the  judgment,  by  making  the 
Bale  and  applying  the  proceeds  in  conformity  therewith. 
When  the  judgment  requires  the  performance  of  any 
other  act  than  as  above  designated,  a  certified  copy  of  tbe 
judgment  may  be  served  upon  the  party  against  whom 
tbe  same  is  rendered,  or  upon  the  person  or  officer 
required  thereby  or  by  law  to  obey  tbe  same,  and  obedi- 
ence thereto  may  be  enforced  by  the  court.  [In  effect 
July  l8t,  1874.] 

FoMession  of  real  property—  Writ  of  poiteuion  or  restitution  aeci. 
M»  1174: 6 CaL  148:  lOCal. 211 ;  19CaL  374;  22  Cal.  142:  S5 Cal. 515:  29  CaL 
tt5j;IOC{lL229;  81  Cal.  333;  34 CaL 483:  3(>Cal.4d5;  44 Cal.  177:  4«>Cal.279: 
MCd.  IfiO,  289.  Writ  of  <un$tanee-l\  Cal.  190;  16  Cal.  156;  17  Cal.  87;  18 
CaL  141;  21  Cal.  87, 1037107;  22  CaL  373:  23  CaL  49;  24  CaL  5t>l ;  27  Cal.  295; 
SI CBL220:  34 Cal.  11;  38 CaL  234;  43  Cal.  356;  45  CaL  97. 316.647;  53  CaL 
J57;  Langley  o.  Veil.  April  26th,  1880, 5  Pac.  (T.  L.  J.  444.  Dispouetsedr- 
pvties,  privies,  etc.,  may  be,  10  CaL  211 ;  21  Cal.  1U3 ;  22  Cal.  14.',  200 :  25 
piL&I5i26CaL  125:  29  CaL  131,665;  30  CaL  229.  419;  31  Cal.  333;  36  Cal. 
IfT:  37  CaL  348;  41  CaL  fiOl ;  UfeCreery  v.  Everdiog,  No.  6,119,  Feb.  Utb, 
UW.  5  Pac.  C.  L.  J.  8;  and  see  preceolnir  notes« 

Execntioa  against  the  person— 10  CaL  411;  36  CaL  159:  discbaige  of 
priMaer,  sees.  114^1154. 

Sals  of  property— see  sec.  094  et  $eq. 

Pofomiance  of  any  other  act— Enforcing  obedience,  sec  1209, 

EZEOtmON. 

Amending— 38  CaL  372;  63  CaL  S57.  AssistancOy  writ  of— sec.  684». 
Attachment— wbere  property  under,  sees.  550»  651 ,  6S6».  BidS-at  sale, 
MCI.  M5-6B7.  Book— recorded  In,  sec.  683.  Certificate— of  sale,  sees. 
4K4W.sndnotes:  of  redemption,  sec.  703.  Claim— to  property  seized, 
fee.  60.  and  notes.  Contents  of—see  Fork  of.  Contribntion— sec. 
m.  Oonntf— to  whicli  Issued,  sec.  687.  Costs,for— sees.  1033, 1034, 1720; 
t  Gd.  S12;  14  CaL  232.  Death— of  party,  after,  sec.  686,  and  note. 
JDuecM-taow,  sec  682.  Dispossessed— who  may  be,  sec.  684n.  Ef- 
'wting-sec  661,  and  notes;  also  see  Lsyt,  Sale,  etc.  En  masse— 
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•ale  of  reattr,  ne  GttOBS,  nr.  Enforoement  of  jndgment  lif- 
Enjoining— 16  GaL  200;  and  see  IirjX7iT0Tiov»  sees.  5:25-633.  £i 
sec.  708.  ExemptionB— sec.  690.  and  notes.  Foreclosure— sec. 
C(±  621 :  and  see  Assist  Aires,  Writ  of.  Form— sec.  682,  and  . 
Grross,  in— sale  of  realty,  sec.  694n.  Impeaching  sale— sec.  fiM*. 
damnify— sec.  689,  and  note.  Irregularity  in  sale— see  Iicfsact 
also  sec.  706,  and  note.  Issnance— manner  of,  sees.  682,  6S7; 
death  of  party,  sec.  686.  Time  for--«ee  that  head.  Jadgmei 
lowinff,  sec.  682,  and  note;  enforcing,  sec.  684.  Leasehold-^i 
sale  of,  sec.  700.  Levy— sec.  688,  and  note,  sec.  69i».  IieTiaUe 
est— sec.  691n.  Mandamus— lu,  sec.  1039.  Manual  delivery-pro] 
capable  of,  sees.  694, 698 ;  property  not  capable  of.  sec.  688.  Moitgs 
sec.701.subd.2,note;  andseeFOREOLosuBB.  Notice  of  8ale-4ecs.i 
693,  and  notes.  Order  for  pajnnent— of  money  by  court,  on,  sec. 
Person,  against  the— sec.  684».  Personal  property— see  Pbof: 
Possession— obtaining,  see  under  Profertt,  Personal  and 
writ  of,  sec.  684n.  Property— liable  to,  sec.  688,  and  note.  £i 
see  ExEikiPTiONS.  Personal  levy,  see  that  head :  sale  of,  sec  GSt, 
see  Things  iir  Action  :  obtaining  possession  of,  sec.  682,  siibd. 5,d 
porchase,  sees.  698,  639.  Heal,  sale.  sec.  694:  purchase,  sec.  790:  IM 
see  that  head :  possession,  obtaining,  sec.  682,  subd.  5.  sec.  68to.  iV 
phaaer— refusing  to  pay,  sees.  695-697 :  rights  of,  sec?.  698-703.  Qm» 
ing-30  Cal.  114;  31  Cal.  170;  47  Cal.  626;  43  Cal.  266.  Real  property' 
see  under  Frofsrtt.  Recalling— 31  CaL  170.  Receivez^ln  aid  4 
sec.  664,  subd.  4.  Redemption— sees.  701-705:  certificate  of,  see  Cn^ 
tivioatb:  method  of,  sees.  702,  703,  705:  money  for,  sec.  702r:  im 
sees. 702, 704 :  parties  who.  may  effect,  sec.  70 in:  papers  for,  seen 
and  notes :  time  for,  sec.  702»,  sec.  703.  Redemptioner— sec.  701,  am 
2.  Rents  and  Profits— sec.  707,  and  note.  Requirements  in-sec.  C^ 
and  notes.  Restitution,  writ  of— sec.  684».  Return  of-6ec.68S,att 
note.  Reviving— sec.  685n.  Sales— conducted  how,  sec.  694.  and  noteK 
see,  also,  Bids.  Certifioatb,  Impsaohino.  Irrboulabitt.  KO' 
TioB.  Purchaser.  Kedemftion,  Shbrifb's  Deed,  etc.  Saw* 
fled  judgment  on— 25  Gal.  538;  49  Cal.  359;  and  see  Quashoto.  So* 
ting  a8ide-6  Cai.  130.  Setting  off— 42  Cal.  110.  Sheriff's  deed-^ 
703n.  Sheriff's  duties-^  to,  sec.  682, 691,  and  notes.  Sheriff's  jarf* 
sec.  689fi.  Stay  of— sec.  681n.  Subrogation— sec.  709n.  SuppleaeBt* 
ary  proceedings— sees.  714-721:  application  for,  sees.  714, 715:  cliaz>^ 
ter  of,  sec.  714n:  contempt,  sec.  721:  examination,  sees.  717. 718:  flf 
nishee, answer  of,  sec.  717:  order  for,  sec.  714, 715:  result  of, sett.* 
720.  Suspending-Sl  Cal.  170.  Things  in  action— disposition of,«^ 
691«.  Time  for— sees.  681, 685,  and  notes.  Title  acquired— by  cttt* 
cate  of  sale,  sec.  700»:  by  sheriff's  deed,  sec.  703n.  vacatihg-*l  ^ 
626,  and  see  Setting  Aside.  Venditioni  exponas— writ  of,  8  CJ 
165:  48  Cal.  133.  Vessels,  against— sec.  824.  Void— and  voidablM> 
Cal.  372.  Waste— sec.  706,  and  note.  Writ  of— how  carried  into  eiTeo. 
sec.  691  et  seq.   Writs— of  assistance,  restitution,  etc.,  see  those  nea* 

§  685.  In  all  cases  other  than  for  the  recovery  of 
money,  the  judgment  may  be  enforced  or  carried  into  ex- 
ecution after  the  lapse  of  five  years  from  the  date  of  its 
entry,  by  leave  of  the  court,  upon  motion,  or  by  jadga^nf 
for  that  purpose,  founded  upon  supplemental  pleadings- 
Beviving  execution— 8  CaL  512;  37  Cal.  11:  formerly  apifiio* 
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whaeiet  wtll imBstlsfied, 29  GaL  237s  scire  /aeia$t  fomnr  method,  SI 
0U.I29;and8ee8ec80J. 

Ob  motioii— 17  CaL  270;  47  CaL  628. 

Sapplemental  pleadings—genenUy,  lee.  4ISi  and  notes. 

§  686.  Kotwithstanding  the  death  of  a  party  after  the 
jua^ent,  execution  thereon  may  be  issued,  or  it  may  be 
enforced  as  follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon 
the  application  of  his  executor,  or  administratpr,  or  suc- 
cessor in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  tho 
judgment  be  for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon. 

Dea^  of  party— effect  on  action,  sec.  385  andnotest  Judgment  after, 
ne.  689:  execution  after,  sec.  1505;  50  GaL  289. 

SWDTVisios  1.  See  note,  tupra, 

SUBDnrisioir  2.  Real  or  personal  propert7,recoyer7  of— see  sec. 
n2,  nML  5.  Attachment  cases— not  included,  50  Cal.  385. 

§  687.  Where  the  execution  is  against  the  property  of 
the  judgment  debtor,  it  may  be  issued  to  the  sheriif  of 
any  county  in  the  State.  Where  it  requires  the  delivery 
of  real  or  personal  property,  it  must  be  issued  to  the 
sheriff  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued,  at  tlie 
Bame  time,  to  different  counties. 

As^  conntf— In  the  State,  proeess  extends  to,  see.  78. 

§  688L  AUeoods,  chattels,  moneys,  and  other  property, 
hoth  real  ana  personal,  or  any  interest  therein  of  the 
JQdsment  debtor,  not  exempt  by  law,  and  all  property 
anarights  of  property  seized  and  held  under  attachment 
in  the  action,  are  liable  to  execution.  Shares  and  inter- 
ests in  any  corporation  or  company,  and  debts  and  credits, 
sod  all  other  property,  both  real  and  personal,  or  any 
interest  in  either  real  or  personal  property,  and  all  other 
property  not  capable  of  manual  delivery,  may  be  attached 
on  execution,  in  like  manner  as  upon  writs  of  attach- 
ment. Gold  dust  must  be  returned  by  the  officer  as  so 
much  money  collected,  at  its  current  value,  without  ex- 
posing the  same  to  sale.  Until  a  levy,  property  is  not 
affected  by  the  execution. 

IVopeily  liable  to  execution— CTko^Zf,  portable  property,  custody 
tf ,  7  CaL  619 :  atlaclMd  property,  see  sec.  550.  Interest,  trust,  63  Cal.  326 : 
Ifftnefa,  etc..  10  Cal.  378;  12  Cal.  191 ;  43  Cal.  238;  62  Cal.  617 :  pledgor's, 
14  Cal.  fiOl :  Judgment  debtor's,  1  CaL  123;  3  Cal.  454;  12  Cal.  230;  19  Cal. 
1»;  24  Cal.  4 19 :  ffood  will.  Civil  Code,  sees.  903, 093.  Contracta,  contln- 
tent  and  complicated,  13  Cal.  15:  Judgment,  7  Col.  187:  franchise,  Civil 
Code, aecs. 388-398 ;  Imt contra bef oreCode, 5 CaL 471 ;  7 CaL 286 ; 24 CaL 

CoDx  Crr.  Pboc«.— S9. 
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474.  J9bmeftea(f,iv1i6ii,  see  GivU  Code,  sees.  1241-1361;  17GaL4n;i 
435:  separatepropertyof  wife,  not  liable,  10  CaL  9:  24CaL98:  ^ 
sole  trader's,  see  sees.  1811-1822. 

LeTf— lien  of  execution  dates  firom,6  CaL  195;  38  CaL  649;  42  < 
and  see  14  CaL  47:  generally,  see  sec.  691n. 

§  689.  If  the  property  levied  on  be  claimed  by  ai 
person  as  his  property,  the  sheriff  may  summon  from] 
county  six  persons  <][ualified  as  jurors,  between  the 
ties,  to  try  the  validity  of  the  claim.    He  must  also 
notice  of 'the  claim  and  of  the  time  of  trial  to  the  plaii 
who  may  appear  and  contest  the  claim  before  the  ji 
The  jury  and  the  witnesses  must  be  sworn  by  the  she 
and  if  their  verdict  be  in  favor  of  the  claimant, 
sheriff  may  relinquish  the  levy,  unless  the  jud{ 
creditor  give  him  a  sufficient  indenmity  for  proce 
thereon.    The  fees  of  the  jury,  the  sheriff,  and  the 
nesses  must  be  paid  by  the  claimant,  if  the  verdict 
against  him;   otherwise,  by  the  plaintiff.     Each 
must  deposit  with  the  sheriff,  before  the  trial,  the  amc 
of  his  fees  and  the  fees  of  the  jury,  and  the  sheriff  mv 
pay  the  same  to  the  prevailing  party. 

Olaimed  by  third  person — ^notice  and  demand,  I  Cal.  160;  6Gd.< 
512:  10  Cal.  172;  12  CaL  73;  23  CaL  859;  26  CaL  514;  30  CaL  190;  38  Gd.' 
41  Cal.  469. 

Sheriflfs  jury— verdict  no  protection  to  ofllcer,  10  CaL  189;  28  CtLl 

Sufficient  Indemnity— 8  Cal.  227;  15  CaL  75;  18  CaL  632;  32  CaL  9;) 
Cal.  455;  wbere  several  execntions,  8  Cal.  237;  13  CaL  521;  $4  GaLf 
Bimuuary  remedy  against  sureties  on  bond,  sec.  1055,  and  notes. 

§  690.  The  following  property  is  exempt  from  ex6C» 
tipn,  except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks,  and  books,  to  tne  value  of  t^ 
hundred  dollars,  belonging  to  the  judgment  debtor; 

2.  Necessary  household,  table,  and  kitchen  fornitnH 
belonging  to  the  judgment  debtor,  including  one  sewsi 
machine,  stoves,  stove  pipes,  and  furniture,  wearing  tt 
parel,  beds,  bedding,  and  bedsteads,  hanging  pictures,  w 

Eaintings,  and  drawings  drawn  or  painted  by  any  meiB* 
er  of  tlie  family,  and  family  portraits  and  their  nectf 
sarv  frames,  provisions  actually  provided  for  individiw 
or  family  use  sufficient  for  three  months,  and  three  coW 
and  their  sucking  calves,  four  hogs  with  their  anckiog 
pigs,  and  food  for  such  cows  and  hogs  for  one  month; 

'6.  The  farming  utensils  or  implements  of  husbanoiT 
of  the  judgment  debtor;  also,  two  oxen,  or  two  horseMf 
two  mules  and  their  harness,  one  cart  or  wagon,  and  iooj| 
for  such  oxen,  horses,  or  mules  for  one  month;  al80,&D 
seed,  grain  or  vegetables  actually  provided,  reserved,  <> 
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on  hand  for  the  purpose  of  planting  or  sowing  at  any  time 
within  the  ensuing  six  months,  not  exceeding  in  valne  the 
sum  of  two  hundred  dollars,  and  seventy-five  hee-hiyes» 
and  one  horse  and  vehicle  belonging  to  any  person  who  is 
maimed  or  crippled,  and  the  same  is  necessary  in  his  bus- 
iness: 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  nec- 
essary to  carry  on  Jbis  trade;  the  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;  the  instruments 
and  chest  of  a  surgeon,  phvsician,  surveyor,  or  dentist, 
necessary  to  the  exercise  of  their  profession,  with  their 
professional  libraries  and  necessary  office  furniture;  the 
professional  libraries  of  attorneys,  judges,  ministers  of 
the  gospel,  editors,  school  teachers,  and  music  teachers, 
and  their  necessary  office  furniture;  also,  the  musical  in- 
struments of  music  teachers  actually  used  by  them  in 
giving  instructions,  and  all  the  indexes,  abstracts,  books, 
papers,  maps,  and  office  furniture  of  a  searcher  of  records, 
necessary  to  be  used  in  his  profession ; 

6.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
Taluethesum  of  five  hundred  dollars;  also,  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  imple- 
ments, and  appliances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  the  aggregate 
sum  of  five  hundred  dollars,  and  two  horses,  mules,  or 
oxen,  with  their  harness,  and  food  for  such  hotses,  mules, 
or  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear,  and 
also  his  mining  claim  actually  worked  by  him,  not  exceed- 
mg  in  value  the  sum  of  one  thousand  dollars; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  har* 
ness,  and  one  cart  or  wagon,  one  dray  or  truck,  one  coupd, 
one  hack  or  carriage  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler* 
liackman,  teamster,  or  other  laborer  habitually  earns  his 
living,  and  one  horse  with  vehicle  and  harness,  or  other 
equipments,  used  by  a  physician,  surgeon,  constable,  or 
mmister  of  the  gospel,  in  the  legitimate  practice  of  his 
profession  or  business,  with  foou  for  such  oxen,  horses, 
or  mules  for  one  month; 

7.  Poultry  not  exceeding  in  value  twenty-five  dol- 
lars; 

8.  The  earnings  of  the  judgment  debtor  for  his  personal 
Bervices  rendered  at  any  time  witliin  thirty  days  next 
preceding  tne  levy  of  execution  or  attachment,  when  it 
appears  by  the  deotor's  affidavit,  or  otherwise,  that  such 
earnings  are  necessary  for  the  use  of  his  family  residing 
in  this  State,  supported  in  whole  or  in  part  by  his  labor; 
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but  where  debts  are  incurred  by  any  such  person,  or  hia 
wife  or  family,  for  the  common  necessaries  of  life,  the 
one-half  of  such  earnings  above  mentioned  are,  neverthe- 
less, subject  to  execution,  garnishment,  or  attachment  to 
satisfy  debts  §o  incurred; 

9.  The  shares  held  by  a  member  of  a  homestead  asso- 
ciation duly  Incorporated,  not  exceeding  in  value  one 
thousand  dollars,  if  the  person  holding  tbe  shares  is  not 
the  owner  of  a  homestead  under  the  laws  of  this  State. 
All  the  nautical  instruments  and  wearing  apparel  of  any 
master,  oMcer,  or  seaman  of  any  steamer  or  other  ves- 
sel; 

10.  All  moneys,  benefits,  privileges,  or  immunities  ac- 
cruing or  in  any  manner  Rowing  out  of  any  life  insur- 
ance on  the  life  of  tbe  debtor,  if  the  annual  premiuma 
paid  do  not  exceed  five  hundred  dollars; 

11.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks,  and  carriages,  hose,  buckets,  implements,  and  ap- 
paratus thereunto  appertaining,  and  all  furniture  and 
uniforms  of  any  fire  company  or  department  oiganized 
under  any  laws  of  this  State; 

12.  All  arms,  uniforms,  and  accoutrements  required  by 
law  to  be  kept  by  any  person,  and  also  one  gun  to  be  se- 
lected by  the  debtor; 

13.  All  court-houses,  jails,  public  offices,  and  buildings, 
lots,  grounds,  and  personal  property,  the  fixtures,  furni- 
ture, books,  papers,  and  appurtenances  belonging  and 
pertaining  to  the  jail  and  public  offices  belonging  to  any 
county  or  to  any  city  and  county  of  this  State,  and  aU 
cemeteries,  public  squares,  parks,  and  places,  publlo 
buildings,  town  halls,  markets,  buildinss  for  the  use  of 
fire  departments  and  military  organizations,  and  the  lots 
and  grounds  thereto  belonging  and  appertaining,  owned 
or  held  by  any  town  or  incorporated  city,  or  dedicated  by 
such  town  or  city  to  health,  ornament,  or  public  use,  or 
for  the  use  of  any  fire  or  military  company  organized  un- 
der the  laws  of  this  State. 

No  article,  however,  or  species  of  property  mentioned 
in  this  section,  is  exempt  from  execution  issued  upon  a 
judgment  recovered  for  its  price,  or  upon  a  judgment  of 
foreclosure  of  a  mortgage  thereon.  [Approved  April  Ist, 
1878.] 

Otjeot  of  ezamptionB— 38  GaL  889. 

Seiznxo  of  ezompt  propertf— liability  for,  89  CaL  700;  oonnty  Tere^ 
nues,  8  Cal.  02;  and  see  10  Cal.  404. 

Leviablo  property— sec.  688»:  ferryboat,  23  CaL  2S7:  mining  claim*  f 
CaL  137;  12  CaL  06;  22  CaL  619. 
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SUBDiYiSioiT  1.   Ohatn,  tables,  etc.— 38  CaL  384. 

SuBonnsioir  2.  NeceB8ar7  fiimitare— 15  CaL  208;  38  CaL  S8I. 

8TJBDivi8ioir  S.   Hones  on  £arm— W  CaL  388. 

SUBDlYlsiQir  4.    Tools  of  workman— %  CaL  384.    ' 

SlTBDivisioir^.   Mining  apparatus,  38  CaL  384. 

SUBDinsioir  6.  Vehicle  in  use,  etc.— two  hoTBeSt  22  CaL  MM;  28 
CaL  82:  43  Cal.  238:  two  moles,  10  CaL  393:  harness,  43  CaL  238:  wagon* 
5Cal.4l8;  43CaL238:  teamster.  34  CaL  302:  other  laborer,  34  Cal.  302:  ba- 
Utoally  earns  bis  living,  84  CaL  302;  Forsytb  v.  Bower,  6  Fac.  C.  L.  J. 
337. 

SuBDiviBioir  9.  Homestead  Tight-what,  87  CaL  98. 

BUBDiYisioir  10.  Insurance  pollcj— 36  Cal.  542  (before Amdt.  1878); 
41  CaL  303. 

§  691.  The  sheriff  must  execute  the  writ  asainst  the 
property  o£  the  judgment  debtor,  by  levying  on  a  suffi- 
cient amount  of  property,  if  there  be  sufficient^  collecting 
or  selling  the  things  in  action,  and  selling  the  other  propr 
erty,  and  paying  to  the  plaintiff  or  his  attorney  so  much 
of  the  proceeds  as  will,  satisfy  the  judgment.  Any  cxt 
cess  in  the  proceeds  over  the  judgment  and  accruing 
costs  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  the  court. 
'When  there  is  more  psoperty  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  accruing 
costs  within  the  view  of  the  sheriff,  he  must  levy  only  on 
such  part  of  the  property  as  the  judgment  debtor  may 
indicate,  if  the  property  indicated  be  amply  sufficient  to 
satisfy  tne  jiid^ent  and  costs.    [In  effect  J  uly  1st,  1874.] 

^Sheriffmust  execute  writ— Political  Code,  sec.  4180;  1  Cat.  104;  49 
CaL  «61.  Ord^  to  proceed,  29  Cal.  6U4 ;  49  Cal.  351 ;  50  CaL  476.  Apparent 
»0MMiMia«9aMde,6CaL43;  12  Cal.  73, 226.    WHi/ullweeiUed,  I  Cai.2&, 

.  huTf^IAen  ctf  execution  dates  from,  see  sec.  '688n.  At  satUf action,  6 
dL  195:  82  CaL  131.  Mode  cf»  7  CaL  549;  12  Cal.  469:  25  Cal.  555;  49  CaL 
688;  and  compare  14  Cal.  47;  sec.  642,  and  notes.  Attaches  to  whatt  see 
Phopestt  Liable  to  Execution,  sec.  688n.  On  lands,  37  CaL  122; 
380S1.649. 

Leviable  Interest-eec.  6B8n;  41  CaL  325;  42  CaL  646. 

Thiagsin  action— see  Interest,  Contracts,  under  Fsofebtt  Liable 
3^0£ZEOimOH.8ec.688n:  18  Cal.  436;  84  Cal.  81:  collectiiur,  sees.  544, 
<16:  1  CaL  104:  partner's  interest,  Jones  v.  Thompson,  12  CaL  191;  5? 
Cu.  617;  and  generally,  see  13  Cal.  636;  43  CaL  119. 

SeUingproperty— sec.  694  e<  Mg. 

Paying  orer  proceeds— Political  Code,  sec.  4181;  6  CaL  195;  10  Cal. 
ttS;  21  CaL  170:  surplus,  40  Cal.  408:  labor  claims,  sec.  1206. 
Judgment  debtor^indicating  property  to  be  levied  on,  6  Cal.  47. 

8  692.  Before  the  sale  of  property  on  execution,  notice 
ibenof  most  be  given,  as  follows : 
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1.  In  case  of  perishable  property:  by  iK>sti]^ 
notice  of  the  time  and  place  oi  sale  in  three  public  pi 
of  the  township  or  city  where  the  sale  is  to  take  pi 
for  such  time  as  may  \>e  reasonable,  considering  tae  < ' 
acter  and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  ][)ostiDgJ 
similar  notice  in  three  public  places  in  the  township] 
city  where  the  sale  is  to  take  place,  fot  not  less  thanr 
nor  more  than  ten  days; 

3.  In  case  of  real  property:  by  posting  a  similar  nc 
particularly  describmg  the  property,  for  twenty  days, 
three  public  places  ot  the  township  or  city  where ' 
property  is  situated,  and  also  where  the  property  is  tc 
sola,  and  publishing  a  copy  thereof  once  a  ^week  for 
same  period,  in  some  newspaper  published  in  the  coan^ 
if  there  be  one; 

4.  When  the  judgment  under  which  the  proper^  is 
be  sold  is  made  payable  in  a  specified  kind  of  money' 
currency,  the  several  notices  required  by  this  seer 
must  state  the  kind  of  money  or  currency  in  which 
may  be  made  at  such  sale,  which  must  be  the  s^Lme^ 
that  specified  in  the  judgment.    [In  effect  July  Ist,  1«4 

Sale  of  ▼easels,  notice  of— sees.  834»  827. 

Sale  without  notice— eee  sec.  693. 

SUBDrvTSioK  1.  FerLshable  property  miln  under  attaelnnwtt' 

SuBDrviBioir  4.   Specified  Und  of  money— see  sec.  OS;  buMI 
and  notes. 

§  693.  An  officer  selling  without  the  notice  piescril 

by  the  last  section  forfeits  five  hundred  dollars  to  the 

grieved  party,  in  addition  to  his  actual  dama^; 

person  willfully  taking  down  or  defacing  the  notice ' 

if  done  before  the  sale  or  the  satisfaction  of  the  ja< 

<if  the  judgment  be  satisfied  before  sale),  foneitt 

hundred  dollars. 

Wantof  notice— remedy  for,  6  Cal.  47;  17CaL636i  aggrieTed] 
22CaL283. 

§  694.  All  sales  of  property  under  execution  mitft 
made  at  auction  to  the  nignest  bidder,  between  the  hoo 
of  nine  in  the  morning  and  five  in  the  afternoon,  i^ 
sufficient  property  has  been  sold  to  satisfy  the  execnUo 
no  more  can  be  sold.  Neither  the  officer  holding  the  ' 
cution  nor  his  deputy  can  become  a  purchaser  or  be  is^ 
ested  in  any  purchase  at  such  sale.  When  the  sale  is  < 
personal  property,  capable  of  manual  delivery,  it  ^ 
be  within  view  of  those  who  attend  the  sale,  ana  be  *^ 
iu  such  parcels  as  are  likely  to  bring  the  highest 
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and  when  the  sale  is  of  real  property,  consisting  of  sev- 
eral  known  lots  or  parcels,  they  must  be  sold  separately; 
or,  when  a  portion  of  such  real  property  is  claimed  by  a 
third  person,  and  he  requires  it  to  be  sold  separately,  such 
portion  must  be  thus  sold.  The  judgment  debtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  prop- 
erty, real  or  personal,  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  or  of  articles 
which  can  be  sold  to  advantage  separately,  and  the  sheriff 
must  follow  such  directions. 

Statute,  directonr-^  CaL  654. 

Fablicity  of  sale— 12  Gal.  192. 

Anotioneer— sheriff  a8,P6UtiGal  Code,  sec.  8291. 

Sheriff  de  Dacto-^ale  by,  17  CaL  626. 

Forchaaer— f  or  others,  SO  Cal,  686:  Judgment  creditor  as,  84  Cal.  298 : 
pledgee  as,  36  Cal.  414:  part  owner  may  be,  7  Cal.  688:  19  Cal.  120;  43 
uaTlie:  of  jadgment,  18  Cal.  496:  lien  of,  9  CaL  117 :  rights  of,  1  Cal. 24; 
9  CaL  866:  bona  fide, 38  Gal.  872. 

Real  propeity--Saleingross,6Cal.47;  11  CaL  14;  21  Cal.  66;  51  CaL 
563;  Vigoorez  v.  Hurphy,  March  19th/ 1880, 5  Fac.  C.  L.  J.  176. 

Impeaohing  sale— iiTegalarity,for„7  Cal.  160;  18  Cal.  436;  23  Cal.  226. 
Vlgonrexr.  Murphy,  cited  fifpro;  void  judgment,  under,  8  Cal.  662;  34 
Gal.  428:  sheriff's  return,  not  Oasis  for,  5  Caf.  63;  6  Cal.  277;  88  CaL  649? 
forfraad,23Cal.369. 

§  G95.  If  a  purchaser  refuse  to  pay  the  amount  bid  by 
him  for  property  struck  off  to  him  at  a  sale  under  execu- 
tion, the  officer  may  again  sell  the  property  at  any  time  to 
the  highest  bidder,  and  if  any  loss  be  occasioned  thereby, 
the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  compe- 
tent jurisdiction.    [In  effect  July  1st,  1874.] 

Pnrohase  money  not  paid— where  balance,  5  Cal.  66:  refusal,  6  Cal. 
91;  8  CaL  21:  failure  prevents  recoi«ry  against  sheriff ,  22  CaL  263. 
Becovery  from  bidder— 9  CaL  98;  22  CaL  511. 
Belief  from  purchase— 16  CaL  660. 

§  696.  When  a  purchaser  refuses  to  pay,  the  officer 
may,  in  his  discretion,  thereafter  reject  any  subsequent 
bid  of  such  person.    [In  effect  July  1st,  1874.] 

§  697.  The  two  preceding  sections  must  not  be  con- 
strued to  make  the  officer  liable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and 
the  amount  collected  from  the  purchaser  refusing  to  pay. 

S  698.  When  the  purchaser  of  any  personal  property, 
capable  of  manual  delivery,  pays  the  purchase-money, 
the  officer  makins  the  sale  must  deliver  to  the  purchaser 
the  property,  and,  if  desired,  execute  and  deliver  to  him 
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a  certificate  of  the  sale.    Sach  certificate  comreys  toj 
purchaser  all  the  right  which  the  debtor  had  in  suchp 
erty  on  the  day  the  execution  or  attachment  was  lei 
Oertiflcate  of  sale— see  next  section. 

§  699.  When  the  purchaser  of  any  personal  px. 
not  capable  of  manual  delivery,  pays  the  pnrchase-a 
the  ofiicer  making  the  sale  must  execute  and  delii 
the  purchaser  a  certificate  of  sale.    Such  certificate 
Teys  to  the  purchaser  all  the  right  which  the  debtor 
in  such  property  on  the  day  the  execution  or  attac^~ 
was  levied. 

Certificate  of  sale— tender  mmeceesaiy,  6  CaL  66;  9  GaL  n. 

S  700.  Upon  a  sale  of  real  property,  the  pure! 
substituted  to  and  acquires  all  the  right,  title,  intu 
and  claim  of  the  judgment  debtor  thereto;  and  when 
estate  is  less  than  a  leasehold  of  two  years'  uner**' 
term,  the  sale  is  absolute.    In  all  other  cases,  the, 
erty  is  subject  to  redemption,  as  provided  in  this  cha] 
The  officer  must  give  to  the  purchaser  a  certificate  di 
•containing — 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 
8.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 
And  when  the  judgment,  under  which  the  sale  has  In 

made,  is  made  payable  in  a  specified  kind  of  money 
currency,  the  certificate  must  also  show  the  kind  of  vaoi 
or  currency  in  which  such  redemption  may  be 
which  must  be  the  same  as  that  specified  in  the  jad„ 
A  duplicate  of  such  certificate  must  be  filed  by  theol 
in  the  office  of  the  recorder  of  the  county. 

Porchaser  at  sale— for  plaintiff,  44  CaL  520:  lien  of,  9  GaL  117. 

Title  acqaired  by  sale— tliroogh  certificate,  4  CaL  196;  SCaLJi; 
Cal.  529;  26  CaL  GM:  80  Cal.  135;  31  Cal.  801,691:  86  Cal.  890;  »CaiJ 
420.428:  generally,  9  Cal.  117,365;  12  CaL  128;  14  CaL  667;  UCti.^ 
Cal.  220;  3d  Cal.  426, 428;  41  Cal.  325. 

Absolute  sale  of  leasehold— 31  Cal.  299. 

Subject  to  redemption— 2  Cal. 595;  6  Cal.  173;  9 CaL  365;  U GaL<^ 
15  Cal.  516;  21  Cal.  108;  22  Cal.  650;  23  Cal.  16;  38  Cal.  428;  40  CaL 231. 
Oertiflcate— where  sale  on  credit,  51  Cal.  8:  assignment  of,  30  ObL» 
Specified  kind  of  money— sec.  682,  snbd.  4,  and  notes. 
Dnplicate  of  certificate  filed— 31  Cal.  293. 


§  701.  Property  sold  subject  to  redemption,  as  provi*J 
in  the  last  section,  or  any  part  sold  separately,  may  J 
redeemed  in  the  manner  hereinafter  provided,  by  the  w 
lowing  persons,  or  their  successors  in  interest: 
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L  The  judgment  debtor,  or  his  snccessor  in  interest,  in 
the  whole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  ]adgmeDt  or  mortgage  on 
the  property  sold,  or  on  some  share  or  part  thereof,  sub- 
sequent to  that  on  which  the  property  was  sold.  The  per- 
Bous  meiMioned  in  the  second  subdivision  of  this  section 
are,  in  this  chapter,  termed  redemptioners. 

Bedemption— mode  of,  see.  702  et  aequ  effect  of,  18  GaL  79. 

SuBnnnsiov  1.  Judgment  debtor,  etc.  51  Gal.  539. 

SuBDFTisioir  2.  Judgment  creditor— redemption  by,  sec.  150S;  2 
CaL595;49CaLld3.    ifi>r<aaflPe,9CaL965;  15GaL616;  63CaL77. 

Sabseqnent  lien— 21  CaL  108. 

Fartiea  entitled  to  redeem— sees.  346.  347:  3  Cal.  887;  4  Cal.  127;  fl 
GaL  865:  10  GaL  647;  14  GaL  54;  15  GaL  508;  16  GaL  580;  21  GaL  108;  23 
GaL  16;  85  GaL  713;  36  GaL  390;  40  GaL  221. 

§  702.  The  judgment  debtor,  or  redemptioner,  may  re- 
deem the  propen^  from  the  purchaser  any  time  within 
abc  months  after  the  sale,  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  two  per  cent,  per  month 
thereon  in  addition,  up  to  the  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  in- 
terest on  such  amount,  and  if  the.  purchaser  be  also  a 
creditor  having  a  prior  lien  to  that  of  the  redemptioner, 
other  than  the  judgment  under  which  such  purchase  was 
made,  the  amount  of  such  lien,  with  interest.  [Approved 
February  15th,  1876.] 

Judgment  dehtox^-sec.  701,  subd.  1;  47  GaL  82. 

Bademptioner'-sec.  701,  subd.  2;  52  GaL  644. 

Within  six  months— 21  GaL  392:  one  year  for  redemption  of  fran* 
cUse,  Civil  Gode,  sec.  392. 

Animmt  required  for  redemption— 3  Gal.  295;  11  CaL  14;  14  Gal.  559; 
n  CaL  476;  37  CaL  121 ;  23  Gal.  54;  47  CaL  147 :  money,  kind  of, 4  Gal.  137; 
26  CaL  655;  45  GaL  189:  payment  mider  protest,  9  GaL  366;  14  Cal.  233. 

Amount  of  taxes— 18  Gal.  609;  47  Cal.  82. 

§  703.  If  property  be  so  redeemed  by  a  redemptioner, 
another  redemptioner  may,  within  sixty  days  aiter  the 
last  redemption,  again  redeem  it  from  the  last  redemp* 
tioner,  on  paying  the  sum  paid  on  such  last  redemption, 
with  four  per  cent,  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner 
may  have  paid  thereon  after  the  redemption  by  him,  with 
interest  on  such  amount,  and  in  addition  the  amount  of 
any  liens  held  by  said  last  redemptioner  prior  to  his  own, 
with  interest;  but  the  judgment  under  which  the  property 
was  sold  need  not  be  so  paid  as  a  lien.  The  property  mav 
be  again,  and  as.  often  as  a  redemptioner  is  so  disposed. 
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redeemed  from  any  previous  redemptioner,  'Witiiini 
days  after  the  last  redemption,  on  payings  the  sum 
on  the  last  previous  redemption,  with   four  per 
thereon  in  addition,  and  the  amount  of  any  asse^si 
or  taxes  which  the  last  previous  redemptioner  paid  i 
the  redemption  by  him,  with  interest  thereon,  and 
amount  of  any  liens,  other  than  the  judCTient 
which  the  property  was  sold,  held  by  the  last  rede 
tioner  previous  to  his  own,  with  interest.    Written  nc 
of  redemption  must  be  given  to  the  sheriff,  and  a  dii| 
cate  tilea  with  the  recorder  of  the  county ;   and  if 
taxes  or  assessments  are  paid  by  the  redemptioner, 
he  has  or  aco[uires  any  lien  other  than  that  upon  wt 
the  redemption  was  made,  notice  thereof  must  in  ' 
manner  be  given  to  the  sheriff,  and  filed  with  the  recoide 
and  if  such  notice  be  not  filed,  the  property  ma^  he 
deemed  without  paying  such  tax,  assessment,  or  lieiL , 
no  redemption  be  made  within  six  months  after  the  i 
the  purchaser,  or  his  assignee,  is  entitled  to  a  conveyaiu; 
or,  if  so  redeemed,  whenever  sixty  days  have  elap' 
and  no  other  redemption  has  been  made,   and  ni 
thereof  given,  and  the  time  for  redemption  has  expii 
the  last  redemptioner,  or  his  assi^ee,  is  entitled  to  J 
sheriff's  deed;  out  in  all  cases  the  judgment  debtor  sbr 
have  the  entire  period  of  six  months  from  the  date  of  t* 
sale  to  redeem  tne  property »/  If  the  judgment  debtor 
deem,  he  must  make  the  same  payments  as  are  reani 
to  effect  a  redemption  by  a  redemptioner.    If  the  del 
redeem,  the  effect  of  the  sale  is  terminated,  and  h( 
restored  to  his  estate,  i^pon  a  redemption  by  the  debtor,  i 

I  the  person  to  whom  the  payment  is  made  must  execo^j 
and  deliver  to  him  a  certificate  of  redemption,  ackno^r 
edged  or  proved  before  an  officer  authorized  totokeaj 
knowledgments  of  conveyances  of  real  propertw*  SudiJ 
certificate  must  be  filed  and  recorded  in  the  offi(!e  of  tttj 
recorder  of  the  county  in  which  the  property  is  situatea»I 
and  the  recorder  must  note  the  recora  thereof  in  the  m^ 
gin  of  the  record  of  the  certificate  of  sale.    [In  effect  Jov 
Ist,  1874.] 

Sheriff's  deed- Contend  of,  48  Cal.  133:  and  see  Recitals  in,  M^gf 
of,  61  Cal.  573.  ^ect  of,  as  estoppel,  22  Cal.  224;  23  Cal.  899;  SSC^g^ 
Executed,  by  tohom,  3  Cal.  266 :  G  Cal.  01 ;  8  Cal.  406 ;  9  CaL  193;  12  CaL » 
297 :  22  Cal.  373 ;  23  Cal.  403.  Executed,  when  to  be,  12  Cal.  128;  21  Cal.gi 
22  Cal.  373;  33  Cal.  668:  38  Cal.  428;  40  Cal.  611:  44  Cal.  334;  45  GaL8^ 
Mandamus  for,  6  Cal.  01 ;  17  Cal.  476 :  21  CaL  108.  RatifietUion  af,  51  ^ 
212.  /:ect7a/«tn,  24  Gal.  411;  25  Cal.  230;  SO  Cal.  281;  S8  Gal.  649;  Ip^ 
281:  47  Cal.  453:  49  Cal.  259:  Wilson  v.  Uladison,  April  29tli,mftl^ 
0.  L.  J.  340.  Title  acquired  by,  8  CaL  669 ;  9  Cal.  103, 117, 865. 42Rjj9i,5 
Cal.  665, 608;  25  Cal.  236;  34  Cal.  257;  38  CaL  375;  41  Cal.  552;  49  C^^ 
48  Cal.  672 :  reimbursement  where  none,  16  CaL  562;  24  CaL  eOd;  vaa^ 
860. 708.    Writ  </  assistance,  sec.  684». 
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Oertiflcate  of  redemption— filed,  31  CftL  801:  reooided,  see  Political 
Code,  seb.  4234:  payment  of  taxes,  17  CaL  476. 

Snm  paid  on  sach  last  redemption— see  Amojjkt  Bequibsd  por 
BxDKicPTiON,  sec.  702n. 

§  704.  The  payments  mentioned  in  the  last  two  sec- 
tions may  be  made  to  the  purchaser  or  redemptioner,  or 
for  him,  to  the  otiicer  who  made  the  sale,  when  the 
jadgment  under  which  the  sale  has  been  made  is  payable 
in  a  specified  kind  of  money  or  currency,  payments  must 
be  made  in  the  same  kind  of  money  or  currency,  and  » 
tender  of  the  money  is  equivalent  to  payment. 

Specified  kind  of  money— see  sec.  6S2,  subd.  4,  and  note;  26  CaL  655, 
and  compare  38  Cal.  242. 
Tender  equivalent  to  payment—l?  CaL  476;  37  CaL  223;  S3  CaL  77. 

§  705.  A  reden^ptioner  must  produce  to  the  officer  or 
person,  from  whom  he  seeks  to  redeem,  and  serve  with 
Lis  notice  to  the  sheriff : 

1.  A  CQpy  of  the  docket  of  the  judfi^ment  under  which 
he  daims  the  right  to  redeem,  certified  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed, 
or  if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  of 
the  record  thereof,  ceWifled  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  sub- 
scribing witness  thereto. 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amonnt  then  actually  due  on  the  lien. 

Prodnction  of  papers— by  redemptioner,  14  CaL  M;  37  CaL  121;  49 

BVBDivisiov  1.   Oertifled  oopy  docket  of  judgment— Al  Cal.  539. 

§  706.  Until  the  expiration  of  the  time  allowed  for  re- 
demption, the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice, 
on  the  application  of  the  purchaser  or  the  judgment  cred- 
itor. But  it  is  not  waste  for  the  person  in  possession  of 
the  property  at  the  time  of  sale,  or  entitled  to  possess- 
sion  afterward,  during  the  period  allowed  for  redemption, 
to  continue  to  use  it  in  the  same  manner  in  which  it  was 
previously  used;  or  to  use  in  the  ordinary  course  of  hus- 
bandry; or  to  make  the  necessary  repairs  of  buildings 
thereon:  or  to  use  wood  or  timber  on  the  property  there-, 
for,  or  for  the  repair  of  fences,  or  for  fuel  in  his  family, 
wliile  he  occupies  the  property. 

tTntU  eacpiration  of  time  for  redemption— no  change  of  possession, 
4  CaL  06;  6  CaL  391:  81  Cal.  293. 

Waite-secfl.  745,746;  22  Cal.  191.  . 
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§  707.  The  purchaser,  from  the  time  of  the  sale 
redemption,  and  a  redemptioner,  from  the  time  of 
demption  until  another  redemption,  is  entitled  to 
from  the  tenant  in  possession,  the  rents  of  the  _ 
sold,  or  the  value  of  the  use  and  occupation  thereof/ 
when  any  rents  or  profits  have  been  received  hy  the; 
ment  creditor  or  purchaser,  or  his  or  their  assigns, 
the  property  thus  sold  preceding  such  redeniptioD»] 
amounts  of  such  rents  and  profits  shall  be  a  credit 
the  redemption  money  to  be  paid;  and  if  the  redempt 
or  judgment  debtor,  before  the  expiration  of  the  tii 
lowed  for  such  redemption,  demands  in  writing  of 
purchaser  or  creditor,  or  his  assigns,  a  written  and 
fied  statement  of  the  amounts  of  such  rents  and  pi 
thus  received,  the  period  for  redemption  is  extended 
days  after  such  sworn  statement  is  given  by  such 
chaser   or  his  assigns  to  such  redemptioner  or  del 
If  such  purchaser  or  his  assigns  shall,  for  a  peric' 
one  month  from  and  after  such  demand,  fail  or  r 
to  give  such  statement,  such  redemptioner  or  de'btori 
bring  an  action  in  any  court  of  competent  jurisdiction 
compel  an  accounting  and  disclosure  of  such  rents  \ 
profits,  and  until  fifteen  days  from  and  after  the  final  i 
termination  of  such  action,  the  right  of  redemption  is  i 
tended  to  such  redemptioner  or  deb.tor. 
.   Rents  from  tenant  in  possession— 8  Cal.  692;  21  CaL  135. 

Use  and  occapation— action  for,  5  Cal.  392;  7  CaL  43;  13  CaL5I4l] 
Cal.  113;  37  CaL  424;  38  Cal.  425;  49  CaL  165. 

Mortgagor  in  possession— 21  Cal.  233. 

Bents  and  profits-liability  for,  2  Cal.  387;  17  Cal,  596;  2S  Call 
SO  Cal.  425;  31  Cal.  269. 

Payment  of  taxes— by  party  in  possession,  13  CaL  609. 

§  708.  If  the  purchaser  of  real  property  sold  on  exe 
tion,  or  his  successor  in  interest,  be  evicted  therefroini 
consequence  of  irregularities  in  the  proceedings  concer 
ing  the  sale,  or  of  the  reversal  or  discharge  of  the  JQO 
ment,  he  may  recover  the  price  paid,  with  interest, '' 
the  judgment  creditor.  If  the  purchaser  of  property 
sheriff's  sale,  or  his  successor  in  interest,  fail  to  reco^. 
possession,  in  consequence  of  irregularity  in  the  proceefrj 
ings  concerning  the  sale,  or  because  the  property  sold^l 
not  subject  to  execution  and  sale,  the  court  having  jo*] 
diction  thereof  must,  after  notice  and  on  motion  of  sn* 
party  in  interest,  or  his  attorney,  revive  the  original  WJ 
ment  in  the  name  of  the  petitioner,  for  the  amount  P^ 
by  such  purchaser  at  the  sale,  with  interest  thereon  troflj! 
the  time  of  payment,  at  the  same  rate  that  the  oii^i 
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to4gment  bore ;  and  the  iudgment  so  reyived  has  the  same 
force  and  etlect  as  would  an  original  judgment  of  the  date 
of  the  revival,  and  no  more. 

Bdmburaement  on  evicHozif— 38  Cal.  S77;  and  see  reimbonement, 
wbere  none,  under  Title  Aoquuusd  bt  Shbeifv's  Deed,  sec.  703». 

Imgaiaxitf  in  proceedings— J^mmeotM  JudffmeiU,  effect  of  re- 
fenal,  14  CaL667;  S4  CaL  293;  4&  CaL  828:  relief  from,  16  GaL  fi»;  21 
Cd.87;28CaL6aO;  24CaL585. 

Hot  snbject  to  execution  and  sale— 47  Gal  002. 
Berival  of  jndgment-63  CaL  812. 

§  709.  When  property,  liable  to  an  execution  against 
several  persons,  is  sold  tnereon,  and  more  than  a  due  pro- 
portion of  the  judgment  is  satisfied  out  of  the  proceeds  of 
the  sale  of  the  property  of  one  of  them,  or  one  of  them 
pays,  without  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others;  and  when  a  judg- 
ment is  against  several,  and  is  upon  an  obligation  of  one 
of  them,  as  security  for  another,  and  the  surety  pays 
the  amount,  or  any  part  thereof,  either  by  sale  of  his  prop- 
erty or  before  sale,  ne  may  compel  repayment  from  the 
principal;  in  such  case,  the  person  so  paying  or  contrib- 
uting IS  entitled  to  the  benefit  of  the  judgment,  to  enforce 
contribution  or  repavment,  if,  within  ten  days  after  bis 
payment,  he  file  witn  the  clerk  of  the  court  where  the 
judgment  was  rendered,  notice  of  his  payment  and  claim 
to  contribution  or  repayment.  Upon  a  filing  of  such  no- 
tice, the  clerk  must  msuce  an  entry  thereof  in  the  margin 
of  the  docket. 

Subrogation— 17  CaL  24S. 

Oonliflmtionhy  coanretf- primary  llabUlty*  63  CaL  086. 

Cons  Civ.  Pnoo^JiS. 
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CHAPTER  IL 

PROCESDINOS   SXTPPLBMENT. 

ZUUbSCUVlON. 


TO 


714. 
715. 


Debtor  required  to  answer  concerning  his  propertj,  whea. 
Proceedings  to  compel  debtor  to  appear.  In  what  cases  1" 
be  arrested.   What  ball  may  be  given. 


I 

«  716.  Any  debtor  of  thejudgment  debtor  may  pay  the  latter's  en 
S  717.  Examination  of  debtors  of  Judgment  debtor,  or  of  those! 

property  belonging  to  him. 
S  718.  Witnesses  required  to  testify. 

I  719.  Judge  may  order  property  to  be  applied  on  execution. 
S  720.  Proceedings  upon  claim  of  another  party  to  property,  or  i 

nial  of  indebtedness  to  Judgment  debtor. 
S  721.  Disobedience  of  orders,  how  punished. 

§  714.  When  an  execution  against  property  of  the  j 
ment  debtor,  or  of  any  one  of  seYeraidebtors  in  thet 
judnnent,  issued  to  the  sheriff  of  the  county  when] 
resides,  or  if  he  do  not  reside  in  this  State*  to  the  sf 
of  the  county  where  the  judgment  roll  is  filed,  is  reti 
unsatislied  in  whole  or  in  ^art,  the  iudgment  creditor|| 
any  time  after  such  return  is  made,  is  entitled  toan  o 
from  a  judge  of  the  court,  requiring  such  judgment  de 
to  appear  and  answer  concerning  his  property  beforsi 
judge,  or  a  referee  appointed  b^  him,  at  a  time  and  p 
specified  in  the  order;  but  no  judgment  debtor  most 
required  to  attend  before  a  judge  or  referee  out  of  4 
county  in  which  he  resides.    [In  effect  March  9th,  1880*] ' 

Supplementary  proceedings— scope  of,  7  GaL  187;  41  CaL  298. 

Referee— 7  Gal.  187. 

Oondnct  of  examination— sec.  718  and  note. 

ReceiTer— aiding  proceedings,  sec.  664,  subd.  4;  S6  GaL  fiSL 

§  715.  After  the  issuing  of  an  execution  against 
erty,  and  upon  proof,  b^^  affidavit  of  a  party  or  othen 
to  the  satisfaction  of  a  judge  of  the  court,  that  any  j 
ment  debtor  has  property  which  he  unjustly  refuses 
apply  toward  the  satisfaction  of  the  judgment,  w» 
judge  may,  by  an  order,  require  the  judmnent  debtor* 
appear,  at  a  specified  time  and  place,  before  such  }iw 
or  a  referee  appointed  bv  him,  to  answer  concemioS  ^ 
same;  and  sucn  proceedings  may  thereupon  be  lun  w 
the  application  oi  the  property  of  the  judgment  debw 
towara  the  satisfaction  of  the  judgment,  as  are  ptom^ 
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ipon  tbe  return  of  an  execution.  Instead  of  the  order 
iniring  the  attendance  of  the  ludgment  debtor,  the 
mage  may,  upon  affidavit  of  the  ludffment  creditor,  his 
mt,  or  attorney,  if  it  appear  to  him  that  there  is  danger 
the  debtor  absconding,  order  the  sheriff  to  arrest  the 
lebtor  and  bring  him  before  such  judge.  Upon  being 
)ionght  before  the  judge,  he  may  be  ordered  to  enter  into 
nndertakinff,  with  sufficient  surety,  that  he  will  attend 
)m  time  to  time  before  the  jadge  or  referee,  as  may  be 
liiected  during  the  pendency  ot  proceedings  and  until 
the  final  termination  thereof,  and  will  not  in  the  mean- 
time dispose  of  any  portion  of  his  property  not  exempt 
trom  execution.  In  default  of  entering  into  such  under- 
he  may  be  committed  to  prison.  [In  effect  March 
1880.] 

Appear  and  answer— see.  718  and  note. 
Application  of  propertf-of  Judgment  debtor,  to  sstisfSction  of 

It,  sec.  719. 

Airest  of  debtor-as  proTlslonal  remedy,  sees.  478-M4. 
Biscliarge  of  persons  imprisoned— on  civil  process,  sees.  1143-11&L 

§  716.  After  the  issuing  of  an  execution  against  prop- 
7,  and  before  its  return,  any  person  indebted  to  the 
Igment  debtor  may  pay  to  the  sheriff  the  amount  of  his 
leot,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
iie  execution;  and  the  sheriff's  receipt  is  a  sufficient  dis- 
^eharge  for  the  amount  so  paid. 
Strict  construction— 83  Cal.  625. 
Attachment,  as  to-M^ompore  sec.  644. 

§  717.  After  the  issuing  or  return  of  an  execution 
sgainst  property  of  the  judgment  debtor,  or  of  any  one 
of  several  debtors  in  the  same  judgment,  or  upou  proof 
by  a£Sdayit  or  otherwise,  to  the  satisfaction  of  tne  judge, 
that  any  person  or  corporation  has  property  of  such  judg- 
ment debtor,  or  is  indebted  to  him  in  an  amount  exceed- 
ing fifty  dollars,  the  judge  may,  by  an  order,  require  such 
person  or  corporation,  or  any  officer  or  member  thereof,  to 
<^PPear  at  a  specified  time  and  place  before  him,  or  a 
iQieree  appointed  by  him,  and  answer  concerning  the 
uuna. 

CSamiihee,  answer  of-d  Cal.  258;  4  GaL  409;  6  Cal.  118. 

jQtaislmient— equitable  demands  not  subject  of,  compare  35  Cal. 
•ra:  none,  of  moueyiln  custody  of  the  law,  3  Cal.  863:  otherwise,  of  dls- 
tribnted  share  of  estate,  35  CaL  392,  My.  P.  Bep.  100. 

J  1 718L  Witnesses  may  be  required  to  appear  and  tes- 
y  before  the  judge  or  referee,  upon  any  proceeding  un« 
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der  this  obapter,  in  the  same  manner  as  npon  the 

an  issue. 

Oondnct  of  eaunination— 41  GaL  296. 

Witne88e»-«xcQ8e  for  absence,  6  GaL  32 :  examination  of,  41  < 
rights  and  duties  of,  sees.  2064-2070. 

§  719.  The  jndge  or  referee  may  order  any  proi 
a  judgment  debtor,  not  exempt  from  execution,  in 
hands  of  such  debtor  or  any  other  person,  or  due  to 
judgment  debtor,  to  be  applied  toward  the  satisfr'^'' 
the  judgment. 

Order  to  apply  nropertf-A  GaL  118:  6  GaL  16;  26  CaLSSl;  47CiLl 
51  GaL  601. 

In  the  hands  of  another-A)  GaL  101. 

Exempt  from  execution— sec  690  and  note. 

§  720.  If  it  appear  that  a  person  or  corporatioii, 
to  have  property  of  the  judgment  debtor,  or  to  be  ii 
to  him,  claims  an  interest  m  the  property  adverse  toJ 
or  denies  the  debt,  the  court  or  ;)udge  may  authozise,] 
an  order  made  to  that  effect,  the  judgment  creditor  toJ 
stitute  an  action  against  such  person  or  corporation  f 
the  recovery  of  such  interest  or  debt;  and  the  cooit 
judge  may,  oy  order,  forbid  a  transfer  or  other  dis] 
of  such  interest  or  debt,  until  an  action  can  be  oomi 
and  prosecuted  to  judgment,   ^uch  order  may  be  mc 
or  vacated  by  the  judge,  granting  the  same,  or  the 
in  which  the  action  is  brought,  at  any  time,  upon  st 
terms  as  may  be  just. 

Denial  of  debt— order  to  pay,  improper,  61  GaL  60L 

Sham  claim— %  CaL  522. 

Anthorizing  action— only  when  clear  case,  5  Gal.  2M ;  and  see  i 
Glauc,  supra. 

Discharge  of  garnishee— and  dJscontinuanee,  2  GaL  29S. 

§  721.  If  any  person,  party,  or  witness  disobey  an 
der  of  the  referee,  properly  made,  in  the  proceediogs 
fore  him  under  this  chapter,  he  may  be  punished  by^ 
court  or  judge  ordering  the  reference,  for  a  contempt 

Contempt— sec.  1209  et  teq. 


^TITLB  X. 

Actions  in  Partlcnlar  Cases. 

X.    Actioiui  for  the  f oreclosnre  of  mortflnaffes. 
Actions  for  xinisance,  waste,  and  wulful  tres* 

pass,  in  certain  cases,  on  real  property. 
Actions  to  determine  conflicting  claims  to  real 
property,  and  other  provisions  relating  to 
actions  concerning  real  estate. 
XV.    Actions  for  the  partition  ol  real  property. 
V.    Actions  for  the  usurpation  of  an  office  or  fran- 
chise. 
YI.    Of  actions  against   steamers,  vessels,  and 
boats. 
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CHAPTEB  L 

ACTIONS  FOR  THE  FQRECLOSUHE 

MORTGAGES. 

I  726.  Proceedings  in  foreclosure  salts. 

I  727.  Surplus  money  to  be  deposited  in  court. 

I  728.  Proceedings  when  debt  secured  falls  due  at  dilEerent  tl 

§  726.  There  can  be  but  one  action  for  the  recoi 
any  debt,  or  the  enforcement  of  any  right  sect 
mortgage  upon  real  estate  or  peraonal  property, 
action  must  be  in  accordance  witn  the  provisions  < 
chapter.  In  such  action,  the  court  may,  by  its  jud£ 
direct  a  sale  of  the  incumbered  property  (or  so 
thereof  as  may  be  necessary),  and  the  application 
proceeds  of  the  sale  to  the  payment  of  tiie  costs  of 
court  and  the  expenses  of  tne  sale,  and  the  amoii]it| 
to  the  plaintiff;  and  if  it  appear  from  the  sheriff's  le 
that  the  proceeds  are  insumcient,  and  a  balance  stil 
mains  due,  judgment  can  then  be  docketed  for  snd^ 
ance  against  the  defendant  or  defendants  personal* 
ble  for  the  debt,  and  it  becomes  a  lien  on  the  real 
of  such  judgment  debtor,  as  in  other  cases  on  which  i 
cutlon  may  DO  issued.  No  person  holding  a  contrer 
from  or  under  the  mortgagor  of  the  property  moi' 
or  having  a  lien  thereon,  which  conveyance  or  lien 
not  appear  of  record  in  the  proper  office  at  the  ' 
the  commencement  of  the  action,  need  be  made  a  _ 
to  such  action;  and  the  judgment  therein  rendered, 
the  proceedings  therein  had,  are  as  conclusive  agaiostj 

Earty  holding  such  unrecorded  conveyance  or  lien  v 
e  had  been  made  a  party  to  the  action. 

FOBEOLOSUBE  OF  MORTQAaES. 

One  action  only— sec.  744;  24  CaL  382;  26  CaL579;  27  CaL  60S:  t)OS 
Harden  v.  Ware,  April  7th,  1880, 5  Pac.  C.  L.  J.  817;  Auld  r. 
AprU  20Ui,  1880, 5  Pac.  C.  L.  J.  327. 

Enforcement  of  mortgage— ^cojm  qf  aetiont  9  Gal.  12S,S88;  Mj 
461. 659;  18  Cal.  465:  21  Cal.  87;  53  Cal.  99, 267. 456;  and  see  Penmi. 
bility,  under  Judombitt  for  deficiency,  note,  supra:  compofSa 
Cal.  229;  28  Cal.  226;  46  Cal.  222;  and  generally,  see  sec  428,  and  ^^ 


tn  rOBBCUMD&K  Of  uoBHOAasa.       §§  737<S 

ladfiaaat  of  Canoloanr*— Swrw,  form  ud  scope  of,  II  C*L  11,  M| 
UOLIWl  UCia.4«,*9atl8CaL4«|llCBl.U9;!»CBLm:nCtf.<lt; 
SOL  Mi:  ljettttaam.^aaflifM.imt  UCaLDH.tMMi  UOa.lHid>- 
[Hdt.aii,icaLln;  UCaTaii  eSM^  of, •  Cil.  UT:  llCaLM»,42«i  11 
«S^4i  UCaLaM.Mi  UClLIU:  UCU.  Ut;  SlOil.  ID);  tlCal.  Ifi  ST 
Cil.ui:  UCaLlAH^nSl  llCiLIU;  WoLtfl.   Stfentrntfl  if,» 

ABSISTABOB.  100.  «84ll,  HKl  mCOU  iVl^  On  SALB,  AlIOUKT    DUX, 

PiB80iiAi,J[n>OMmfT,ate.   Jitt<<Hr,SCU.»i  >aa*eatee.B6l,uit>d. 
].    IToM,  (eo.  Itf. 
SBleotliiciimtMndt>ropsnr-ITOa].«2g:MC)>LUS;  M0aLWI;4» 
CiLHs  execution  ulea, genernll;, Bee. aM tf  t«. :  Bxlurei,  10Gsl.2H: 
iBMsUraeats,  sec.  738;  poner  of  bbId,  nhcn,!  Onl.  ISTi  IT  CaL  MB;  21 
CiLlli:  n<iemDtloa,aM-7W(i>cs.,-tiCs1.1T'l:  It  CoLiai:  21  C>l,lM: 
BOLmi  etCal.  isi  NOLsi;  »ruaL«4aiwCaL7U;  «)CBi.w,mi  ts 
CiLU§;  N  CaL  MS. 
Apidloatioa  at  prooaeds—7  Cal.  M,  and  lea  following  notes. 
OoRi— senenlly,  >ec«.  1IK1-LI>S9. 

Amoimt  iaeVtpi»ixMS-Ateaialning,iCai.4:a.  CiHHUilfea,via- 
«nllT,iec.  IHOi  48Cal.H),41ti  61  Cal.SU:  flicd  by  court,  Btatg.  int, 
1.101:  itlpalated, former]*, t CaL <U,4»!  43CBT.4!)i.  OolU  cosn.H  CtX. 
TK  /innwniiaCf, 31  Cal,SJT.  Afenif,lCal.a9;:  aCal.tlSi  liCil.  Ifil; 
tCaLfiZ.    niia,4!CaL4U. 

Jodmical  far  liofltiency— HTm^pr.i;,. ',  ^  froJ- 

ojw,  »  CiU.  es.    fiftCT«'.  rswm.  <:>  f.ii  .:  ,    -  <  l.  ji„LflM, 

CmmaJliatili/p.lUaLBli  IOUU.Sds^  :';  i.  h.  hu,  j.>  i.ii.  <::u^  jl  CaL 
sl«:»C»LUIj  43CiiJ.»4i01Ca].a*Ji  Alox.iniliT  i-.  Himloii,  UwHt, 
LM,IF>CC£.J.4IKI.  £l>n.lBCal.4a3)UCllt.  33IiZ)ICllLS>II;  tUCU. 
MiHCaLSU.    ;3ii»i!f,l«DaL5M. 

lIiiBiiomcryr.Tull.il  Cal.  MT:  IJC.il.  Mli  h  t.il,  U;  II  Cnl,  ai3j  It 


ment  oif  tba t,-o-.  — 

mimbttnce,  with  costB,  the  court  may  cauEs  tbi 

be  paid  to  the  person  entitled  to  lt,aDd  '~  " 

ma;  direct  it  to  be  depoaited  in  court. 

S  728.  If  the  debt  for  which  the  mortgage,  Hen,  oi  Id- 
ouobrance  is  held,  la  not  all  due,  so  soon  as  Bufflcieut  of 
the  proMTty  baa  been  nold  to  pay  the  amount  due,  with 
mna,  the  sale  must  cease;  and  afterorard,  as  often  as 
more  becomes  due.  for  principal  or  interest,  the  court 
■nay,  on  motion,  order  more  to  be  sold.    But  it  the  prop- 
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erty  cannot  be  sold  in  portions,  withont  injary  to  ths] 
ties,  the  whole  may  be  ordered  to  be  sold  in  the  ~ 
stance,  and  the  entire  debt  and  costs  pala,  there 
rebate  of  interest  where  snch  rebate  is  plFoper. 

Installments-is  CaL  660;  23  CaL  16;  88  CaL  24i$  45  GaL  Ui; 
UCaL480. 


273  AOTIQK8  FOB  KUIBANOB,  ETC.  §§  731-3 


OHAPTEE  IL 

ACTIONS    FOR    innSANCB,  'WASTB    AND 
WIIiLFUIi    TRESPASS,  IN    CURTAIN 
CA8BS,  ON  REAL  PROPSRT7. 


I 


S  TtL  Kolaance  defined,  and  actions  for. 
~  7S2.  Waste,  actions  for. 

731.  Tnqnss  for  cixttloff  or  carrying  off  trees,  etc,  actions  for. 

1 734.  Measure  of  dttnages  in  certain  cases  under  the  last  section. 

s  Ttt.  Damages  in  actions  for  forcible  entry,  etc.,  may  be  trebled. 

§  73L  Anything  which  is  injorioiis  to  health,  or  inde- 
cent, or  offensive  to  the  senses,  or  an  obstraction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  me  or  property,  is  a  nuisance,  and  the 
subject  of  an  action.  Such  action  may  be  brought  by  any 
person  whose  property  is  injuriously  affected,  or  whose 
peisonal  enjoyment  is  lessened  by  the  nuisance;  and  by 
the  lodgment,  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered. 

Hnisance— definition,  compare  Civil  Code,  sec.  8479:  also,  see  Civil 
Co^.  sees.  3182-3483, 8490:  enjoining,  3  CaL  90;  ft  Cal.  106:  8  Cal.  892;  22 
CaL'491:  Payne  v.  McKlnley;  April  ITth,  1880, 5  Pac.  C.  t.  J.  800:  abat- 
ta^OaL  saO;  41  CaL  SB4;  61  CaL  416:  damages,  CivU  Code,  sec.  8484; 

§  732.  If  a  goardian,  tenant  for  life  or  years,  joint 
tenant,  or  tenant  in  common  of  real  property,  commit 
waste  thereon,  any  person  aggrieved  by  the  waste  may 
biing  an  action  against  him  therefor,  in  which  action 
there  may  be  judgment  for  treble  damages. 

Waste-damages  for,  6  Cal.  239,  and  see  sec.  746:  enjoining,  see  sec. 
74S,aiidlft(^rm;  24  CaL  467;  34  CaL  14. 

i  733.  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  other- 
wise injures  any  tree  or  timber  on  the  land  of  another 
peraon,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  public  grounds  of  anv  city  or  town,  or 
on  the  street  or  highway  in  front  thereoi,  without  lawful 
aathoiity,  is  liable  to  the  owner  of  such  land,  or  to  such 
<^t7  or  town,  for  treble  the  amount  of  damages  which 
outy  be  assessed  therefor,  in  a  civil  action,  in  any  court 
having  jurisdiction. 
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Traspui  npon  timber,  etc.~6  CaL  1G2;  51  Cal.  SOS:  trow 
OLUi. 

§  734.  Nothing  in  the  last  section  authorizes  the: 
ery  of  more  than  the  just  value  of  the  timber  taken : 
uncultivated  woodland,  for  the  repair  of  a  puhlio  highi 
or  bridge  upon  the  land,  or  adjoining  it. 

§735.  If  a  person  recover  damages  for  a  foi 
awful  entry  in  or  upon,  or  detention  of,  any  built 
or  any  cultivated  real  property,  judsment  may  oe  ent 
for  three  times  the  amount  at  which  the  actual  -^ — 
are  assessed. 

Forcible  entry— end  unlawful  detainer,  treble  dacnages,  see.  miil 
CaL  63, 161;  IS  CaL  149;  2S  OaL  375;  2S  CaL  262. 


275  OOKFUOTDia  CLAIMB.  §§  738-40 


GHAFTEB  m. 

ACTIONS  TO  DBTERMINB  CONFLICTINO 
CLAIMS  TO  REAL  PROPBRT7,  AND 
OTHER  PROVISIONS  RELATING-  TO 
ACTIONS   CONGERNING   REAL   ESTATE. 

1 738.  Parties  to  an  action  to  qnlet  title. 

1739.  Wben  plaintiff  cannot  recover  costs. 

S  740.  If  plaintiff's  title  terminates  pending  tbe  snlt,  what  he  may 

recorer,  and  how  verdict  ana  judgment  to  be. 
i  741.  When  value  of  Improvements  can  be  allowed  as  a  setoff, 
s  742.  An  order  may  be  made  to  allow  a  party  to  survey  and  measure 

the  land  In  dispute. 
S  743.  Order,  what  to  contain  and  how  served.  If  nnnecessaiy  Injury 

done,  Che  party  surveying  to  be  liable  therefor. 
S  T44.  A  mortgagee  must  not  be  deemed  a  conveyance,  whatever  Its 

terms. 
S  74S.  When  court  may  grant  Injunction:  during  foreclosure*  after 

sale  on  execution,  before  conveyance. 
S  t4S.  Damages  may  be  recovered  for  injury  to  the  possession  after 

sale  and  before  delivery  of  possession. 
\  747.  Action  not  to  be  prejudiced  by  alienation,  pending  suit. 
1 748.  Mining  claims,  actions  concerning  to  be  governed  oy  local  rules. 

§  73&  An  action  may  bd  broogbt  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  bim,  for  tbe  purpose  of  determining 
such  adverse  claim. 

Action  to  quiet  title— before  Code,  plaintiff's  possession  essential. 


m:  -a  cai.  71 :  20  uai.  437:  28  uai.  im,  649:  Z9  uaL  iw;  w  uai.  wz;  n 
Q£i09.  630:  84  GaL  365,658.563;  85  Cal.  80:  86  Cal.  818;  87  CaL  282;  38 
CsL  679;  89  Cal.  13:  40  Cal.  58;  43  CaL  83;  46  CaL  162:  since  Code,  other- 
wise,  46  Cal.  556:  48  CaL  623:  49  CaL  856, 517:  50  CaL  485. 619;  51  6a.  801: 
tt  CsL  430, 605;  53  CaL  18, 395, 649:  gener^y,  see  citations  before  and 
since  Code,  tuprei. 

Obligations— determining  claim  to,  sec.  1050. 

§  739.  If  tbe  defendant  in  sucb  action  disclaim  in  bis 
answer  any  Interest  or  estate  in  the  property,  or  suffer 
jad^ent  to  be  taken  against  him  without  answer,  tbe 
plaintiff  cannot  recover  costs. 

Disclaimei^UCaL  609;  17  CaL  262;  22  GaL  105;  27  GaL  881;  84  CaL  568. 

§  74(X  In  an  action  for  tbe  recovery  of  real  property, 
vhere  the  plaintiff  sbows  a  right  to  recover  at  tbe  time 
the  action  was  commenced,  but  it  appears  that  bis  right 
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has  terminated  daring  the  pendency  of  the  action,  1 

verdict  andjudgment  must  be  accordmg  to  the  fact,  t 

tbe  plaintiff  may  recover  damages  for  withholding 

property. 

Oommencexnent  of  action— right  to  recover  at,  14  GaL  46S:  \ 
subsequently  acquired,  27  Gal.  289;  80  Gal.  467;  89  GaL  354;  41  GaLi 
47  GaL  437. 

Termination  of  right— 22  GaL  518. 

Pendency  of  action—sec  1049. 

Damage*— see  51  Gal.  112. 

§  741.  When  damages  are  claimed  for  withholding  i 

Eroperty  recovered,  upon  which  permanent  improvema 
ave  been  made  by  a  defendant,  or  those  under  whomj 
claims,  holding  under  color  of  title  adversely  to  the  c*' 
of  the  plaint!^  in  good  faith,  the  value  of  such  impi 
ments  must  be  allowed  as  a  set-off  against  such  dai 
Damages  for  withholding— 28  GaL  484. 
Improvements— setting  oft  value  of,  2  Gal.  145;  5  GaL  319;  8  Call 
511 ;  14  Gal.  465:  18  GaL  217, 694;  25  GaL  44;  29  GaL  160,  SIO;  31  GaL tt?;] 
GaL  846;  47  GaL  56;  51  GaL  112. 

§  742.  The  court  in  which  an  action  is  pending  forj 
recovery  of  real  property,  or  for  damages  for  an  inji 
thereto,  or  a  judge  thereof,  may,  on  motion,  upon  not 
by  either  party,  for  good  cause  shown,  grant  an  ordeii 
lowing  to  such  party  the  right  to  enter  upon  tiie  pror  ^ 
and  make  survey  and  measurement  thereof,  and  ot 
tunnels,  shafts,  or  drifts  therein,  for  the  purpose  of  the^ 
tion,  even  though  ^ntry  for  such  purpose  has  to  be  io~ 
through  other  lands  belonging  to  parties  to  the  act 
[In  effect  March  10th,  1880.J 

Orders,  motions,  etc.— sec.  1008  et  seq. ' 

§  743.  The  order  must  describe  the  property,  voA 
copy  thereof  must  be  served  on  the  owner  or  occop«" 
and  thereupon  such  party  may  enter  upon  the  propeityj 
with  necessary  surveyors  and  assistants,  and  make  sir' 
survey  and  measurement;  but  if  any  unnecessary  io)^ 
be  done  to  the  property,  he  is  liable  therefor. 

§  744.  A  mortgage  of  real  property  shall  not  be  de 
a  conveyance,  whatever  its  terms,  so  as  to  enable  the  o^  -  . 
of  the  mortgage  to  recover  possession  of  the  real  property 
without  a  foreclosure  cmd  sale. 
Oonstnxction  of  section— nnder  Practice  Act,  23  CaL  16;  29  Gdi^ 
Conveyance  deemed  mortgage— Z^eed  <i^arentlv  <A»attU»i^  ^, , 
stmed:  GlvU  Gode,  sec.  2925;  10  Gal.  197;  23  Gal.  116:  24  GaL  88S;JI<% 
685:  81  GaL  805;  83  Gal.  838;  46  Gal.  299:  proof,  Glvll  Gode,  sec.  flg' S 
GaL  U6;  15  GaL  287;  27  CaL  18, 608;  29  Gal.  18;  88  GaL  686;  36  CbI*  V: " 
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CiL454;4iOBL22:43  CaL4M;  M  Gal.207t  test,  43  GaL  160:  inrenqiili. 
ites,  40  CaL  119.  Conditional  conveyaneeASikib  constnictlon,  22  Cal.^OSt 
mortKage  mere  security.  9  Gal.  365;  16  Cai.  461 ;  17  Cal.  689:  21  CaL  609. 
Whatever  its  temu^  17  Cal.  589.  Mortgagee's  possession.  Civil  Code,  sec 
2927;  15  Cal.  287;  22  Cal.  255, 330;  24  (&X,  472;  28  Cal.  309.  Contrary  con' 
iTntdtra,  when,  14  Cal.  256, 428;  18  CaL  118;  26  Cal.  695;  30  Cal.  280;  33 
Cal. 383;  38  Cal.  586;  42  CaL  75. 236;  43  CaL  897;  60  Cal.  23:  burden  o( 
Iiroof.53Cal.395. 

§  745.  The  court  may  by  injunction,  on  good  cause 
shown,  restrain  the  party  in  possession  from  doing  any 
act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  be- 
fore a  conveyance. 

Injunction— generally,  sees.  626-63S. 

Beceiror-«ec.  564,  subcL  2. 

J^e-CMl  Code,  sec.  2929:  10  Cal.  265:  24  Cal.  467:  Backout  •. 
Bwm, 21  Cal.  433:  fixtures,  10  CaL  258;  14  CaL  72;  23  Cal.  209. 

Foreclosure  of  mortgage— sec.  726  and  note. 

Execution  sales— 6ec.  694  et  seg, 

§  746.  "When  real  property  has  been  sold  on  execution, 
the  purchaser  thereof,  or  any  person  'vrho  may  have  suc- 
ceeded to  his  interest,  may,  after  his  estate  becomes  abso- 
lute, Tecover  damages  for  injury  to  the  property  by  the 
tmnt  in  possession  after  sale  and  before  possession  is  de- 
IiTered  under  the  conveyance. 

Bee  note  on  Wasts  to  sec  745. 

§  747.  An  action  for  the  recovery  of  real  property 
a^inst  a  person  in  possession  cannot  be  prejudiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the 
commencement  of  the  action. 

1^  pendens— sec.  409  and  note. 

§  748.  In  actions  respecting  mining  claims,  proof  must 
oe  admitted  of  the  customs,  usages,  or  regulations  estab- 
hshed  and  in  force  at  the  bar  or  diggings  embracing  such 
claim;  and  such  customs,  usages,  or  regulations,  when  not 
to  conflict  with  the  laws  of  this  State,  must  govern  the  de- 
oaon  of  the  action. 

KUuing  customs,  mles,  etc.-^  Cal.  224;  6  CaL  435;  12  Gal.  426,  C34; 
;4  CaaTS;  15  Cal.  152;  16  Cal.  383:  17  Cal.  107:  18  Cal.  47,  582;  20  CaL 
W;23OaL245;26CaL027;  31  CaL  887;  85  Cal.  80;  36  CaL 219;  42CaL626. 

Com  Civ.  Pboo.— jM* 
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Who  may  bring  actions  for  partition. 
Interests  of  all  parties  muse  be  set  forth  in  tlie  complaint 
Lien-holders  not  of  record  need  not  be  made  parties. 
Plaintiff  must  file  notice  of  lis  pendenk,  ^         _^^  ._  ^ 

Summons  must  be  addressed  to  all  persons  mtereBteaini 

property. 
Unknown  parties  may  be  served  by  publication. 
Answer  of  defendants,  what  to  contain.  ^ 

The  rights  of  all  parties  may  be  ascertained  in  tbe  actloo. 
Partialpartition.  ^i 

Lien-hoTders  must  be  made  parties,  or  a  referee  be  appolntsf  I 

ascertain  their  rights. 
Lien-holders  must  be  notified  to  appear  before  the  referee 

pointed. 
The  court  may  order  a  sale  or  partition,  and  appoint 

therefor. 
Partition  must  be  made  according  to  the  rights  of  the] 

as  determined  by  the  court. 
Referees  must  make  a  report  of  their  proceedings. 
The  court  may  set  aside  or  affirm  report,  and  enter  joe 

thereon,    upon  whom  Judgment  to  be  conclusive.   • 
Judgment  not  to  affect  tenants  for  years  to  the  whole  pi 
Expenses  of  partition  must  be  apportioned  among  the  \-- 
A  lieu  on  an  undivided  interest  or  any  purty  is  a  charge  oiuri 

the  share  assigned  to  such  party. 
Estate  for  life  or  years  may  be  set  off  in  a  part  of  the  pr 

not  sold,  when  not  all  sold. 
Application  of  proceeds  of  sale  of  incumbered  property* 
Party  holding  other  securities  may  be  required  first  tor 

tliem. 
Proceeds  of  sale,  disposition  of.  ^.  . 

When  paid  into  court,  the  cause  may  be  continued  for  tl»< 

termination  of  the  claims  of  the  parties. 
Sales  by  referees  must  be  at  public  auction. 
The  court  must  direct  the  terms  of  sale  or  credit. 
Referees  may  take  securities  for  purchase-money. 
Tenants  whose  estate  has  been  sold  shall  receive  eoBI 

tton. 
The  court  may  fix  such  compensation. 
The  comt  must  protect  tenants  unlcnown. 
The  court  must  ascertain  and  secure  the  value  of  future  < 

gent  or  vested  interests.  .  yi 

Terms  of  sale  must  be  made  known  at  the  time.  Lots  DOI*  ^| 

sold  separately. 
Who  may  not  be  purchasers. 
Referee  must  make  a  report  of  the  sale  to  the  court. 
If  conflniied,  conveyances  may  be  executed. 
Proceed i ii}{  if  a  Iten-holder  become  a jpurchaser.  _^„^ , 

Conveyance  must  be  recorded,  and  wfll  be  abar  agaiXBtf^S 
Proceeds  of  sale  belonging  to  parties  unknown  must  betBVW*"! 

for  their  benefit. 
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S  780.  bivestment  mutt  be  xnader  in  tiie  name  of  the  clerk  of  the 

county. 
S  790.  When  the  interests  of  the  parties  are  ascertained,  secnritlet 

most  be  taken  In  their  names. 
!  791.  IXtties  of  the  clerk  making  investments. 
I  792.  When  unequal  partition  Is  ordered,  compensation  may  he  ad* 

judged  in  certain  cases. 
S  798.  The  share  of  an  infant  may  be  paid  to  his  guardian. 
S  794.  The  guardian  of  an  insane  person  may  receive  the  proceeds  of 

such  party's  interest. 
S  79&  ▲  guardian  may  consent  to  partition  without  action,  and  exe- 

S  796.  Costs  of  partition  a  lien  upon  shares  of  partners. 
'  797.  The  court,  by  consent,  may  appomt  a  single  referee. 

798.  Expenses  of  previous  litigation  for  common  benefit  allowed. 

799.  Abstract  of  title  in  action  for  partition— when  cost  of  allowed. 

800.  Abstract,  how  made  and  verified. 

S  861..  Interest  allowed  on  disbursements  made  under  direction  of  the 
court. 

§  752.  When  several  cotenants  bold  and  are  in  pos- 
session of  real  pro£>erty  as  parceners,  joint  tenants,  or 
tenants  in  common,  in  whicn  one  or  more  of  them  have 
an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
an  action  may  be  brought  by  one  or  more  of  such  persons 
for  a  partition  thereof  according  to  the  respective  rights 
of  the  persons  interested  therein,  and  for  a  sale  of  such 
property,  or  a  part  thereof,  if  it  appear  that  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners. 

Atoctfedings  for  partition— are  special  and  statutory,  19  CaL  210: 

eq^table  character,  S5  Cal.  576;  delayed,  when,  21  Cal.  191. 

Object  of'partitfon->27  CaL  9L;  J36  CaL  676. 

Tenants  in  common— seeking  partition,  etc.,  3  Cal.  50;  36 CaL  112:  37 
CU.620. 

Estate  of  inheritance,  etc.— mining  interests,  23  Cal.  601. 

Collateral  relief— taking  account,  etc.,  16  CaL  464;  26  Cal.  69. 

Parol  partition— 24  Cal.  218, 268;  27  Cal.  418;  46  Cal.  361;  LautermsD 

V.  Wmiams,  June  4th,  1880, 5  J  'ac.  C.  L.  J.  527. 

Fartifion  of  easements— Civil  Code,  sec.  807. 

§  753.  The  interests  of  all  persons  in  the  property. 
Whether  such  persons  be  known  or  unknown,  must  oe  set 
forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  par- 
ties, or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  or  the  remainder  be  a  contin- 
gent remainder,  so  that  such  parties  cannot  -be  named, 
that  &ct  must  be  set  forth  in  the  complaint. 

Complaint  in  partition—^  Cal.  69;  27  Cal.  329;  40  Cai.  493;  48  CaL 
3N:  Lanterman  v.  Williams,  June  4th,  1880.5  Pac.  c.  L.  J.  527:  com- 
lUamt  generally,  sec.  428,  and  notes.   Partie*,  sec.  754;  27  Cal.  329;  86 
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CftLsn;  iBCaLlIS;  ISCaLCSS;  sees.  »4, 887;  and  generally, i 
389.    Uuhtown  penoma,  oae  of  fictltioas  names,  sec.  474 ;  and  as  1 
Bums,  see  sec.  756. 

Abstract  of  title— inrocored  before  salt,  sec.  799. 

§  754.  No  person  having  a  conveyance  of  or 
a  fien  on  the  property,  or  some  part  of  it,  need  be 
party  to  the  action,  tmless  such  conveyance  or  lien  a[ 
of  record. 

Fartiea-see  under  CO]CPi<AnrT  nr  Pabtitiov,  sec.  75a». 

§  755.  Immediately  after  filing  the  complaint 
Superior  Court,  the  plaintiff  must  record  in  the  of5( 
the  recorder  of  the  county,  or  of  the  several  count' 
which  the  property  is  situated,  a  notice  of  the  pend^ 
of  the  action,  containiujg  the  names  of  the  parties  s 
as  known,  the  object  oi  the  action,  and  a  descripti( 
the  property  to  be  affected  thereby.    From  the  tr 
filing  such  notice  for  record,  all  persons  shall  be  di 
to  have  notice  of  the  pendency  of  the  action.     [In 
March  10th,  1880.] 

Lis  pendens— sec.  409  and  notes. 

§  756.  The  summons  must  be  directed  to  all  the  jj 
tenants  and  tenants  in  common,  and  all  persons  haV 
any  interest  in,  or  any  liens  of  record  by  mortgage,  jf 
ment,  or  otherwise,  upon  the  property,  or  upon  any] 
ticular  portion  thereof;  and  generally,  to  all  per 
unknown  who  have  or  claim  any  interest  in  the  pro; 

Summons  in  partition— 35  Cal.  587 :  generally,  sees.  405-416;  andl 
ccmtents,  see  sec.  407  and  note. 

§  757.  If  a  party  having  a  share  or  interest  is  nnksoj 
J  or  any  one  of  the  known  parties  reside  out  of  the  "" 
or  cannot  be  found  therein^  and  such  fact  is  made  toj 
pear  by  affidavit,  the  summons  may  be  served  on  si 
absent  or  unknown  party  by  publication,  as  in  on 
cases.  When  publication  is  macle,  the  summons,  as  r 
lished,  must  be  accompanied  by  a  brief  description  of 
property  which  is  the  subject  of  the  action. 
Service  by  pnblication-Hsecs.  412, 418,  and  notes. 

§  758.  The  defendants  who  have  been  persoi 
served  with  the  summons  and  a  copy  of  the  complaiuti 
.  who  have  appeared  without  such  service,  must  set  fo^ 
in  their  answers,  fully  and  particularly,  the  origin,  Bat 
and  extent  of  their  respective  interests  in  the  prope 
and  if  such  defendants  claim  a  lien  on  the  property  ^ 
mortgage,  judgment,  or  otherwise,  they  must  state  t 
original  amount  and  date  of  the  same,  and  the  sois 
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maining  dne  thereon;  also  whether  the  same  has  l}een 
secured  in  any  other  way  or  not;  and  if  secured,  tbe 
nature  and  extent  of  snch  security,  or  they  are  deemed 
to  have  waived  their  right  to  such  lien. 

Answer  in  pasrtition— 27  Cal.329;  33Cal.4€7;  Lautermftnv.WUilams, 
Jano  4tb,  1880, 5  Pac.  C.  L.  J.  527 :  late  flllnfir  allowed,  46  Cal.  377 :  plead- 
tag  disbursements,  sec.  798;  answer  generally,  sec.  437.  and  notes. 

§  759.  The  rights  of  the  several  parties,  plaintiff  as 
well  as  defendant,  may  be  put  in  issue,  tried,  and  deter- 
mined in  such  action;  and  wbcn  a  sale  of  the  premises  is 
necessary,  the  title  must  be  ascertained  by  proof  to  the 
satisfaction  of  the  court,  before  the  judgment  of  sale  cau 
be  made;  and  where  service  of  the  complaint  has  been 
made  by  publication,  like  proof  must  be  required  of  the 
right  of  the  absent  or  unknown  parties,  before  such  judg- 
ment is  rendered;  except  that  where  there  are  several 
unknown  persons  having  an  interest  in  the  property,  their 
rights  may  be  considered  together  In  the  action,  and  not 
as  between  themselves. 

InoeB  tried— 27  Cal.  329;  32  GaL  289;  33  Cal.  4»;  48  CaL  391. 
Mode  of  trial— 33  Cal.  467 :  by  referee,  when,  35  CaL  54D;  43  Cal.  625. 
Interlocutory  decree— review  of,  and  generally,  see  Obdxs  for 
Pastitiov,  sec  763m. 
Final  judgment— sec.  766,  and  note. 

§  760.  Whenever  from  any  cause  it  is,  in  the  opinion 
of  the  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  axnong  all 
the  parties  in  interest,  the  court  may  first  ascertain  and 
detennine  the  shares  or  interest  respectively  held  by  the 
original  cotenants,  and  thereupon  adjudge  and  cause  a 
partition  to  be  made,  as  if  such  original  cotenants  were 
the  |>arties  and  sole  parties  in  interest,  and  the  only 
parties  to  the  action,  and  thereafter  may  proceed  in  like 
manner  to  adjudge  and  make  partition  separately  of  each 
share  or  portion  so  ascertained  and  allotted,  as  between 
those  claiming  under  the  original  tenant  to  whom  the 
same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire. 

§  761.  If  it  appears  to  the  court,  by  the  certificate  of 
the  county  recorder  or  county  clerk,  or  by  the  sworn  or 
▼erified  statement  of  any  person  who  may  have  examined 
or  searched  the  records,  toat  there  are  outstanding  liens 
or  incmnbrances  of  record  upon  such  real  property,  or 
•ny  part  or  portion  thereof,  which  existed  and  were  of 
record  at  the  time  of  the  commencement  of  the  action, 
ud  the  persons  holding  such  liens  are  not  made  parties 
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to  tbe  aotiOD,  the  court  most  either  order  snciii  pei 
be  made  parties  to  the  action,  by  an  amendment  or| 
plemental  complaint,  or  appoint  a  referee  to 
whether  or  not  such  liens  or  mcumbrances  have  been , 
or  if  not  paid,  what  amount  remains  due  thereonj 
their  order  among  the  liens  or  incumbrances  jsevt 
held  by  such  persons  and  tbe  parties  to  the  aotioi 
whether  the  amount  remainins  due  thereon  has 
secured  in  any  manner,  and  ix  secured,  the  nature^ 
extent  of  the  security. 

§  762.  The  plaintiff  must  cause  a  notice  to  be  sei 
a  reasonable  time  previous  to  the  day  for  appearam 
fore  the  referee  appointed  as  provided  in  the  l£^t-8< 
on  each  person  having  outstanding  liens  of  record,  wl 
not  a  party  to  the  action,  to  appear  before  the  referc 
a  specified  time  and  place,  to  make  proof,  by  his  own 
davit  or  otherwise,  of  the  amount  due  or  to  become 
contingently  or  absolutely  tliereon.    In  case  such  _ 
be  absent,  or  his  residence  be  unknown,  service  ma] 
made  by  publication,  or  notice  to  his  agents,  ynder 
direction  of  the  court,  in  such  manner  as  may  be  proi 
The  report  of  the  referee  thereon  must  be  made  to  i 
court,  and  must  be  confirmed,  modified,  or  set  aside, 
a  new  reference  ordered,  as  the  justice  of  the  case 
require. 

§  763.  If  it  be  alleged  in  the  complaint  and  estabi 
by  evidence,  or  if  it  appear  by  the  evidence  without 
allegation  in  the  complaint  to  the  satisfaction  of  the  o 
that  the  property  or  any  part  of  it  is  so  situated  that, 
tition  cannot  be  made  without  great  prejudice  to 
owners,  the  court  may  order  a  sale  thereof;  others 
upon  the  requisite  proofs  being  made,  it  must  oidej 
partition  according  to  the  respective  rights  of  the  pi 
as   ascertained  by  the   court,   and  appoint   three 
erees  therefor,  and  must  designate  the  portion  to  rei 
undivided  for  the  owners  whose  interests  remaiiz 
known,  or  are  not  ascertained;  prot'i'ded,  that  when 
site  of  an  incorporate  city  or  town  is  included  within 
exterior  boundaries  of  the  property  to  be  partitiooe 
then,  on  said  fact  being  established  by  evidence,  tlieio 
lowins  proceedings  shall  be  had:    The  court  shall  '  ~ 
upon  direct  the  referees  to  survey  and  appraise  the 
property  to  be  partitioned  by  actual  lots  and  snbdi^ 
then  existing  in  the  actual  possession  of  tbe  several^ 
ants  in  common,  exclusive  of  the  value  of  improvemeo< 
thereon,  first  setting  apart  necessary  portions  of  the, 
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ertj  for  ways,  roads*  and  stieeta,  as  in  section 
hundred  and  sixty-four  of  this  Code  piorided,  and  to  i»> 
port  snch  survey  and  separate  anptaisement  on  each  lot 
and  snbdiYision  to  the  court.    The  court  may  eonfinn, 
change,  modify,  or  set  aside  the  report  in  whole  or  in  part, 
and  u  necessary  appoint  new  reierees.    When,  after  the 
final  confirmation  of  the  report  of  such  surrey  and  ap- 
praisement, it  shall  appear  by  evidence  to  the  satUfaction 
of  the  court  that  an  equitable  partition  of  the  whole  prop- 
erty is  impracticable,  and  a  sale  of  the  site  of  such  city 
or  town,  or  any  portion  thereof,  will  be  for  the  best  inter- 
ests of  the  owners  of  the  whole  property,  it  shall  onler  a 
sale  thereof;  provided f  that  within  sixty  days  thereafter 
any  tenant  in  common,  or  tenants  in  common,  harine  im- 
provements erected  on  any  town  or  city  lot  or  subdivis- 
ion included  in  such  order  of  sale,  shall  have  the  prior 
right  to  purchase  the  same  at  snch  appraised  valuation, 
aSa  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest 
in  such  purchaser  or  purchasers,  and  the  court  shall  cause 
to  be  executed  by  said  referees  a  deed  for  such  lot  or  sub- 
division in  fee  and  in  severalty  to  snch  pnxcliaser  or  pur- 
chasers; such  further  proceedings  shall  then  be  had  as  to 
the  remainder  of  the  property,  and  the  money  so  paid  to 
the  court,  as  by  this  chapter  provided.    If,  dunni;  the 
pendency  of  the  action,  any  of  the  parties  die,  or  become 
insane  or  otherwise  incomi)etent,  the  proceedings  shall 
not  for  that  cause  be  delayed  or  suspended,  but  the  attorney 
who  has  api>eared  for  such  party  may  continue  to  repre- 
sent such  interest;  and  in  case  any  snch  party  has  not 
appeared  by  an  attorney,  the  court  shall   appoint   an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  heirs  or  legal  representatives,  or  success- 
era  in  interest,  shall  have  appeared  in  the  action;  and  an 
attorney  so  appointed  shall  be  allowed  by  the  court  a 
reasonable  oomi)ensation  for  his  services,  which  may  be 
taxed  as  costs  against  the  share  or  interest  represented 
by  snch  attorney,  and  may  be  adjudged  a  lien  there- 
on, in  the  discretion  of  the  court.    [In  effect  April  12th, 
1880.] 

Appear  by  the  evidence— 23  CaL  SOI. 

FaMtion  cannot  be  made— 27  Cal.  91. 

8ale-8CC8. 771-794. 

(Mer  fior  paatidoxi—IntertoetUorff  character,  35  Cal.  549.  Indupenso' 
Ue,  53  CaL  24.  Review  qf,  new  trial,  43  Gal.  G25:  45  CaL  119:  appeal.  38 
CaL«»;43cal.fl25. 

ReiiRee,  single— eec.  797;  where  sale,  23  Cal.  908. 


§  764  PARTITIOX  OF  UBAL  PBOPERTY. 

§  764.  In  making  partition,  the  referees  mnst  divide 
property,  and  allot  the  several  portions  thereof  to 
respective  parties,  quality  and  quantity  relatively  coi 
ered,  according  to  the  resx>ective  rights  of  the  partis 
determined  by  the  court,  pursuant  to  the  provisions 
this  chapter,  designating  the  several  portions  by  pi 
landmarks,  and  may  employ  a  surveyor  with  the  n 
sary  assistants  to  aid  them.  Before  making  partition 
sale,  the  referees  may,  whenever  it  will  be  for  the  ad^ 
tage  of  those  interested,  set  apart  a  portion  of  the  p 
erty  for  a  way,  road,  or  street,  and  the  portion  so 
apart  shall  not  be  assigned  to  any  of  the  parties  or 
but  shall  remain  an  open  and  public  way,  road,  or  stn 
unless  the  referees  shall  set  the  same  apart  as  a  privi 
way  for  the  use  of  the  parties  interested,  or  some  of  th« 
their  heirs  and  assigns,  in  which  case  it  shall  remaii)  s 
private  way.  Whenever  the  referees  have  laid  out  on 
tract  of  land  roads  sufficient  in  the  judgment  of  said 
erees  to  accommodate  the  jiublic  and  private  wants,  t1 
shall  report  that  fact  to  the  court,  and  upon  the  conli" 
tion  of  their  report  all  other  roads  on  said  tract  shall  c 
to  be  public  highways.  Whenever  it  shall  appear,  in 
action  for  partition  of  lands,  that  one  or  more  of  the ' 
ants  in  common,  being  the  owner  of  an  undivided  inte: 
in  the  tract  of  land  sought  to  be  partitioned,  has  sold  ^ 
another  person  a  specific  tract  by  metes  and  bounds  out « 
the  common  land,  and  executed  to  the  purchaser  a  deed  of 
conveyance,  purporting  to  convey  the  whole  title  to  snci 
specific  tract  to  the  purchaser  in  fee  and  in  severalty,  thj 
land  described  in  such  deed  shall  be  allotted  and  setap^u^ 
in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  a 
Bucli  other  manner  as  shall  make  such  deed  effectual  as  a 
conveyance  of  the  whole  title  to  such  segregated  P^K^j? 
if  such  tract  or  tracts  of  land  can  be  so  allotted  or  so 
apart  without  material  injury  of  the  rights  and  interestt 
01  the  other  cotenants  who  may  not  have  joined  in  sadj 
conveyance;  providedy  that  in  all  cases  the  court  slijUi 
direct  the  referees,  in  making  partition  of  land,  to  M 
the  share  of  each  of  the  parties  owning  an  interest  in  tb« 
whole  or  in  any  part  of  the  premises  sought  to  be  parti* 
tioned,  and  to  locate  the  share  of  each  cotenant,  so  ssto 
embrace  as  far  as  practicable  the  improvements  m&d&y! 
such  cotenant  upon  the  property,  and  the  value  of  tbe  ii»- 
provements  made  by  the  tenants  in  common  must  be  es* 
eluded  from  the  valuation  in  making  allotments,  and  toe 
land  must  be  valued  without  regard  to  such  imi)rov«- 
ment,  in  case  the  same  can  be  done  without  material  is* 
jury  to  the  rights  and   interests  of  the  other  tenaB^ 
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in  common  owning  such  land.     [Approred  AprU  3rd; 
1876.] 

Specific  tract— 39  CaL  GTfti 

Imjaovemeiita— 35  CaL  102; 

Homestead— 46  CaL  259. 

§  765.  The  referees  must  make  a  report  of  their  pro- 
ceedings/specifying  therein  the  manner  in  which  tnev 
executed  their  trast,  and  describing  the  property  divided, 
and  tbe  shares  allotted  to  each  party,  with  a  ]f)articular 
description  of  each  share. 

§  766.  The  court  may  confirm,  change,  modify  or  set 
aside  the  report,  and  if  necessary,  appoint  new  referees. 
dpon  the  report  being  confirmed,  judgment  must  be  ren- 
dered that  such  partition  be  effectual  forever,  which  judg- 
ment is  binding  and  conclusive : 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any  in- 
terest in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  the  inheritance  of 
such  property,  or  any  part  thereof,  after  the  determination 
oi  a  particular  estate  tnerein,  and  who  by  any  contingency 
may  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share  thereof,  as 
tenants  for  years  or  for  life; 

2.  On  all  persons  interested  in  the  propei:ty,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

And- no  judgment  is  invalidated  by  reason  of  the  death 
9^  any  party  before  final  judgment  or  decree;  but  such 
judgment  or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
h^n  entered  before  his  death. 

lodgment  of  partition— scopo  of,  41  Cal.  679;  binding  effect  of,  33 
Cal.283;  35Cal.576;  50  CaL  876;  51  Cal.  429, 440;  53  Cal.  363:  appeal  from. 
iKutles  notifiea  on,  38  Cal.  638.      . 

§  767.  The  judgment  does  not  affect  tenants  for  years 
less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

§  768.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and  fiis  assistants,  when  employed,  must  be 
fcftitained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in  its 
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discretion;  to  the  referees,  must  be  apportioned 
the  Hififerent  parties  to  the  action,  equitably. 

Fees  of  referees— «ee  sec.  1028.  ,^. 

AttomeTs'  fees— see  sec.  280  of  Practice  Act  of  1872,  p.  671  of  tUsI 

§  769.  When  a  lien  is  on  an  undivided  inteTest  om 
of  any  of  the  parties,  such  lien,  if  a  partition  be 
shall  thenceforth  be  a  charge  only  on  the  share  as 
to  such  party;  but  such  share  must  be  first  charged 
its  just  proportion  of  the  costs  of  the  partition,  in 
ence  to  such  lien. 

§  770.  When  a  part  of  the  property  only  is  oi 
to  DO  sold,  if  there  be  an  estate  for  life  or  years,  in  aat 
divided  share  of  the  whole  property,  such  estate  may] 
set  off  in  any  part  of  the  property  not  ordered  to  be 

§  771.  The  proceeds  of  the  sale  of  incambered 
erty  must  be  applied  under  the  direction  of  the  coor^j 
follows : 

1.  To  pay  its  just  proportion  of  the  general  costs  of 
action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  lieu' 
their  order  of  priority,  by  payment  of  the  sums  dae^ 
to  become  due;  the  amount  due  to  be  verified  by  affit' 
at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  projierty 
according  to  tl&eir  respective  shares  therein. 

§  772.  Whenever  any  party  to  an  action,  who  hoM 
lien  upon  the  property,  or  any  part  thereof,  has  ot 
securities  for  the  payment  of  the  amount  of  such  lien, 
court  may,  in  its  discretion,  order  such  securities  to  be< 
hausted  before  a  distribution  of  the  proceeds  of  sale,< 
may  order  a  just  deduction  to  be  made  from  the  amc 
of  the  lien  on  the  property,  on  account  thereof. 

§  773.  The  proceeds  of  sale  and  the  securities  taken  | 
the  referees,  or  any  part  thereof,  must  be  distributed 
them  to  the  persons  entitled  thereto,  whenever  the  cot 
so  directs.    But  in  case  no  direction  be  given,  all  of  sn 
proceeds  and  securities  must  be  paid  into  court,  or  depo»> 
ited  therein,  or  as  directed  by  the  court. 

Deposit  in  conrt— sees.  572-574, 2102. 

§  774.  When  the  proceeds  of  the  sale  of  any  share* 
parcel  belonging  to  persons  who  are  parties  to  the  actftft 
and  who  are  known,  are  i^aid  into  court,  the  action  vatf 
be  continued  as  between  such  parties,  for  the  determio*' 
tion  of  their  respective  claims  thereto,  which  must  be^ 
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certained  and  adjudged  by  tlie  court.  Further  testimony 
amy  be  taken  in  court,  or  by  a  referee,  at  the  discretion  of 
the  court,  and  the  court  may,  if  necessary,  require  snch 
parties  to  present  the  facts  or  law  in  controversy,  by 
pleadings,  as  in  an  original  action. 

§  775.  All  sales  of  real  property,  made  by  referees  nn* 
der  this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  re- 
quired for  the  sale  of  real  property  on  execution.  The 
Botice  must  state  the  terms  of  sale,  and  if  the  property  or 
aoypart  of  it  is  to  be  sold  subject  to  a  prior  estate,  chai^ge, 
or  lien,  that  must  be  stated  jn  the  notice. 

Terms,  ditftinct  lots— sec.  782. 

Volice  of  execution  sslos—secs.  092, 803 :  prooeedlngB,  sec.  SM  et  seq. 

S  776.  The  court  must,  in  the  order  for  sale,  direct  the 
terms  o!  credit  which  may  be  allowed  for  the  purchase- 
money  of  any  portion  of  the  premises  of  which  it  may 
direct  a  sale  on  credit^  and  for  that  portion  of  which  the 
purchase-money  is  required,  bv  the  provisions  hereinafter 
contained,  to  be  invested  for  the  benefit  of  unknown  own- 
en,  infants,  or  parties  out  of  the  State. 

§  777.  The  referees  may  take  separate  mortgages  and 
otber  securities  for  the  whole,  or  convenient  portions  of 
the  purchase-money,  of  such  parts  of  the  propertv  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  the  shares  ot 
any  known  owner  of  full  age,  in  the  name  of  such  owner; 
and  fQr  the  shares  of  an  infant,  in  the  name  of  the  guar- 
dian of  such  infant;  and  for  other  shares,  in  the  name  of 
tbe  clerk  of  the  county  and  his  successors  in  office. 

§  778L  The  person  entitled  to  a  tenancy  for  life,  or 
years,  whose  estate  has  been  sold,  is  entitled  to  receive 
mch  sum  as  may  be  deemed  a  reasonable  satisfaction  for 
such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  oy  an  instrument  in  writing, 
filed  with  the  clerk  of  the  court.  Upon  the  filing  of  such 
consent,  the  clerk  must  enter  the  same  in  the  minutes  of 
the  court. 


779.  If  such  consent  be  not  given,  filed,  and  entered, 
u  provided  in  the  last  section,  at  or  before  a  judgment  of 
w  is  rendered,  the  court  must  ascertain  and  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  deduct- 
'^  exnenses,  will  be  a  just  and  reasonable  sum  to  be 
«icm^  on  account  of  such  estate;  and  must  order  the 
jj^  to  he  paid  to  such  party,  or  deposited  in  court  for 
Um,  as  the  due  may  reqture. 


g§  780-7         PARTITION  OF  SEAL  PBOPEBTIT. 

§  780.  If  the  persots  entitled  to  such  estate  for! 
jean  be  unknown,  the  court  must  provide  for  the  pi 
tion  of  their  rights,  in  the  same  manner,  as  far  as 
as  if  they  were  known  and  had  api>eared. 

§  781.  In  all  cases  of  sales,  when  it  appears  that  •. 
person  has  a  vested  or  contingent  future  right  or  est 
any  of  the  property  sold,  tlie  court  must  ascertain 
settle  the  proportional  value  of  such  conting^ent  or  ve 
right  or  estate,  and  must  direct  such  proportion  of 
proceeds  of  the  sale  to  be  invested,  secured,  or  paid  i 
in  such  manner  as  to  protect  the  rights  and  intei 
the  parties. 

§  782.  In  all  cases  of  sales  of  property  the  terms 
be  made  known  at  the  time;  and  if  the  premises  coi 
of  distinct  farms  or  lots,  they  must  be  sold  separately* 

§  783.  Neither  of  the  referees,  nor  any  person  fori 
benefit  of  either  of  them,  can  be  interested  in  any 
chase;  nor  can  a  guardian  of  an  infant  party  be  intere 
in  the  purchase  ot  any  real  property,  being  the  subjects 
the  action,  except  for  the  benefit  of  the  inmnt.    All  sil 
contrary  to  the  provisions  of  this  section  are  void. 

§  784.  After  completing  a  sale  of  the  property,  or 
part  thereof  ordered  to  be  sold,  the  referees  must  re] 
the  same  to  the  court,  with  a  description  of  the  dlffei 
parcels  of  land  sold  to  each  purchaser;  the  name  of 

Surchaser;  the  price  paid  or  secured;  the  terms  and i 
itions  of  the  sale,  and  the  securities,  if  any,  taken, 
report  must  be  filed  in  the  office  of  the  clerk  of  the  coi 
where  the  property  is  situated. 

§  785.  If  the  sale  be  confirmed  by  the  court,  an  oi 
must  be  entered,  directing  the  referees  to  execute  conn. 
ances  and  take  securities  pursuant  to  such  sale,  wl' 
they  are  hereby  authorized  to  do.    Such  order  may  i 
give  directions  to  them  respecting  the  disposition  of 
proceeds  of  the  sale. 

§  786.  When  a  party  entitled  to  a  share  of  the  propeitj^l 
or  an  incumbrancer  entitled  to  have  his  lien  paidoattfl 
the  sale,  becomes  a  purchaser,  the  referees  may  take  hii 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  beloogl 
to  him. 

f!  787.  The  conveyances  must  be  recorded  in  the  connO 
ere  the  premises  are  situated,  and  shall  be  a  bar  agaiw 
all  persons  interested  in  the  property  in  any  way  v^ 
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shall  have  been  named  aB  parties  in  the  action,  and 
agiuDst  all  such  parties  and  persons  as  were  unknown,  if 
tbe  summons  was  served  by  publication,  and  aeainst  all 
peisons  claiming  under  them,  or  either  of  them,  and 
sffainst  bII  persons  having  unrecorded  deeds  or  liens  at 
tfie  commencement  of  the  action.  [In  effect  July  1st, 
1874.] 

§  788.  When  there  are  proceeds  of  a  sale  belonging  to 
an  onknown  owner,  or  to  a  person  without  the  State,  who 
has  no  legal  representative  within  it,  the  same  must  be 
invested  in  bonds  of  this  State  or  of  the  United  States, 
for  the  benefit  of  the  persons  entitled  thereto. 

fi  789.  When  the  security  of  the  proceeds  of  sale  Is 
tuEen,  or  when  an  investment  of  any  such  proceeds  is 
made,  it  must  be  done,  except  as  herein  otherwise  pro- 
vided, in  tbe  name  of  the  clerk  of  the  county  where  the 
papers  are  filed,  and  his  successors  in  office,  who  must 
ooid  the  same  for  the  use  and  benefit  of  the  parties  in- 
terested, subject  to  the  order  of  the  court. 

§  790.  When  security  is  taken  by  the  referees  on  a 
Bale,  and  the  parties  interested  in  such  security,  by  an  in- 
Btroment  in  writing,  under  their  hands,  delivered  to  the 
referees,  agree  upon  the  shares  and  proportions  to  which 
they  are  respectively  entitled;  or  when  snares  and  propor- 
tions have  been  previously  adjudged  by  the  court,  such 
securities  must  be  taken  in  the  names  o^  and  payable  to, 
the  parties  respectively  entitled  thereto,  and  must  be  de- 
livered to  such  parties  upon  their  receipt  therefor.  Such 
agreement  and  receipt  must  be  returned  and  filed  with 
the  clerk. 

§  791.  The  clerk  in  whose  name  a  security  is  taken,  or 
'^whotn  an  investment  is  made,  and  his  successors  in 
office,  must  receive  the  interest  and  principal  as  it  becomes 
doe,  and  apply  and  invest  the  same  as  the  court  may  di- 
rect; and  must  deposit  with  the  county  treasurer  all 
securities  taken,  and  keep  an  account  in  a  book  provided 
and  kept  for  that  purpose,  in  the  clerk's  office,  free  for 
inspection  by  all  persons,  of  investments  and  moneys  re< 
ceived  by  him  thereon,  and  the  disposition  thereof. 

§  792.  When  it  appears  that  partition  cannot  be  made 
cqnal  hetween  the  j[)arties,  according  to  their  respective 
lighta,  without  prejudice  to  the  rights  and  interests  of 
lome  of  them,  and  a  partition  be  ordered,  the  court  may 
a^Qdge  com^nsation  to  be  made  by  one  party  to  an- 
CoDi  Cnr.  FBOo.->ii5.  ' 
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Other,  on  account  of  the  ineqoality;  but  such  oomi 
tion  shall  not  be  required  to  be  made  to  others  by  oi 
unknown,  nor  by  an  infant,  unless  it  appears  that 
infant  has  personal  property  sufficient  lor  that  pi 
and  that  his  interest  will  be  promoted  thereby,   j 
all  cases,  the  court  has  power  to  make  compensatoryj 
justment  between  the  respective  parties,  according  1 
ordinary  principles  of  equity. 
Deposit  in  court,  sees.  673, 2104. 

§  793.  When  the  share  of  an  infant  is  sold,  tbe^ 
ceeds  of  the  sale  may  be  paid  by  the  referee  makiogi 
sale,  to  his  general  guardian,  or  the  special  guardiaaj 
pointed  for  nim  in  the  action,  upon  giving  the  s 
required  by  law  or  directed  by  order  of  the  ooort. 

General  gnardian— eeos.  1747-1809. 

Qgardlan  ad  litem— generally,  sees.  372,  873:  in  partltian, 
powers,  19  CaL  210. 

J  794.  The  guardian  who  may  be  entitled  to  the 
y  and  management  of  the  estate  of  an  insane 
or  other  person  adjudged  incapable  of  conducting  i 
affairs,  whose  interest  in  real  propertv  has  been  sold,) 
receive,  in  behalf  of  such  person,  ms  share  of  the 
ceeds  of  such  real  property  from  the  referees,  on  exe 
ing,  with  sufficient  sureties,  an  undertaking,  approvadj 
a  judge  of  the  court,  that  he  will  faithfully  dischaigei 
trust  reposed  in  him,  and  will  render  a  true  and  joiU 
count  to  the  person  entitled,  or  to  his  legal  represent  ^ 
[In  effect  March  10th,  1880.] 
Ca-aardians-Hseo.  793fi. 

§  795.   The  general  guardian  of  an  infant,  sod 
guardian  entitled  to  the  custody  and  management  o( 
estate  of  an  insane  person,  or  other  person  adjudged  ii 
pable  of  conducting  his  own  affairs,  who  is  interested  1 
real  estate  held  in  joint  tenancy,  or  in  common,  ori 
any  other  manner  so  as  to  authorize  his  being  ina^ 
party  to  an  action  for  the  partition  thereof,  may  conw 
to  a  partition  without  action,  and  agree  upon  the  sbaioi 
be  set  off  to  such  infant  or  other  person  entitled,  and jT 
execute  a  release,  in  his  behalf,  to  the  owners  o' 
shares,  of  the  parts  to  which  they  may  be  respect"^ 
entitled,  upon  an  order  of  the  court. 

Grnardians— sec  793ii. 

§  796.   The  costs  of  partition,  including 

counsel  fees,  expended  by  the  plaintiff  or  either  w 
defendants,  for  the  common  benei&t,  fees  of  referees, ' 
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olher  disbttrsements,  must  be  paid  by  the  parties  respeet- 
inAj  entitled  to  share  in  the  lands  diTided,  in  proportion 
to  their  respective  interests  therein,  and  may  be  included 
and  specified  in  the  judsment.  In  that  case,  they  shall 
he  a  lien  on  the  several  shares,  and  the  judgment  may  be 
enforced,  by  execution,  asainst  such  shares,  and  acainst 
other  property  held  by  uie  respectiTe  parties,  when, 
however,  litigation  arises  between  some  of  the  parties 
only,  the  court  may  require  the  expense  of  snch  lit^tion 
to  be  paid  by  the  parties  thereto,  or  any  of  them.  [In 
eftect  July  Ist,  1874.] 

Co«ls-16  CaL  471. 

Bsferees'  Cms,  etc.— sec.  878  and  nole. 

§  797.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers 
and  may  perform  all  the  duties  required  of  the  three  ref- 
erees. 

§  79GL  If  it  appear  that  other  actions  or  proceedings 
have  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  confirmation, 
or  perfecting  of  the  title,  or  setting  the  boundaries,  or 
makine  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  uiall  allow  to  the.  parties  to  the  action  who  liave 
paid  the  expense  of  such  litigation  or  other  proceedings, 
all  the  expenses  necessarily  incurred  therein,  except 
eonnsel  fees,  which  shall  have  accrued  to  the  common 
benefit  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures, 
and  in  the  same  kind  of  money  expended  or  paid,  and 
the  same  must  be  pleaded  and  allowed  by  the  court  and 
included  in  the  final  judgment,  and  shall  be  a  lien  upon 
the  share  of  each  tenant,  respectively,  in  proportion  to 
his  interest,  and  shall  be  enforced  in  the  same  manner  as 
taxable  costs  of  partition  are  taxed  and  collected.  [Ap- 
proved February  4th,  1876.] 

§  799.  If  it  appears  to  the  court  that  it  was  necessary 
to  have  made  an  abstract  of  the  title  to  the  property  to 
be  partitioned,  and  such  abstract  shall  have  been  pro- 
cored  by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed 
to  have  the  same  made  before  the  commencement  of  the 
action,  and  any  one  of  the  defendants  shall  have  had 
such  abstract  luterward  made,  the  cost  of  the  abstract, 
with  interest  thereon  from  the  time  the  same  is  subject  to 
the  inspection  of  the  respective  parties  to  the  action,  must 
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be  allowed  and  taxed.  Wbenever  such  »botraot  is 
duced  [procured  ?]  bv  the  plaintiff,  before  the  coi 
ment  ox  the  action,  ne  must  file  with  hia  complaint  »i 
tice  that  an  abstract  of  the  title  has  been  made,  and  is  r 
ject  to  the  inspection  and  use  of  all  the  jMurties  to 
action,  desiffnating  therein  wh^re  the  abstract  wHl  be  k 
for  inspection.  But  if  the  plaintiff  shall  have  failed j 
procure  such  abstract  before  eommencing  the  action,^" 
any  defendant  shall  procure  the  same  to  be  made,  he  i ' 
as  soon  as  he  has  directed  it  t  o  be  made,  file  a  notice  i 
of  in  the  action,  with  the  clerk  of  the  court,  statiiiff  ww 
making  the  same  and  where  it  will  be  kept  when  miiBlMr 
The  court  or  the  judge  thereof  may  direct,  from  timet 
time,  during  the  progress  of  the  action,  who  ahall  iM 
the  custody  of  the  abstract. 

§  800l  The  abstract  mentioned  in  the  last  pi 
section  may  be  made  by  any  competent  searcher  of 
ords,  and  need  not  be  certified  by  the  recorder  or  ct 
officer,  but  instead  thereof,  it  must  be  yerified  by  the  i 
davit  of  the  person  making  it,  to  the  effect  that  he  belienij 
it  to  be  correct;  but  the  same  may  be  corrected,  from  tinjl 
to  time,,  if  found  incorrect,  under  the  direction  of  tHj 
court. 

§  801.  Whenever,  during  the  progress  of  the  action  j« 
partition,  any  disbursements  shall  have  been  made,  uboiV 
the  direction  of  the  court,  or  the  judge  thereof,  by  a  ptfv 
thereto,  interest  must  be  allowed  thereon  from  the  tuM  f 
of  making  such  disbursements. 
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CHAPTBE  V. 

ACTIONS  FOR  THE  nSXJRPATION  OF  AN 
OFFIdS  OR  FRANCHI8B. 

i  MS.  Certain  writs  abolished. 

$  801.  Action  may  be  brought  against  any  iMurty  usurping,  etc.,  any 
office  or  franchise. 

S  804.  Kame  of  person  entitled  to  office  may  be  set  forth  In  the  com- 
plaint. U  fees  have  been  received  by  the  usurper,  he  may 
be  arrested. 

S  805.  Judgment  may  determloe  the  rights  of  both  incnmbent  and 
claimant. 

!808.  When  rendered  in  favor  of  applicant. 
807.  Damages  may  be  recovered  by  successful  ^»plicant. 
80&  When  several  persous  claim  the  same  office,  their  rlgiits  may  be 
determined  by  a  single  action. 
S  809.  If  defendant  found  guilty,  what  judgment  to  be  rendered 
against  him. 

§  802.  The  writ  of  scire  faeiaa  is  abolished.  [In  effect 
March  10th,  1880.] 

Sdx^  foeias— f or  reviving  executions,  formerly,  see  sec.  685a. 

Qno  warranto— abolished  by  Code,  restored  1880,  see  sec.  76,  snbd.  6: 
•mend  accordingly,  note  to  sec  ftl,  entitled  WsiTS,  oxRTAnr,  abol> 

ISBXD. 

§  803.  An  action  may  be  brought  by  the  attorney-gen- 
eral, in  the  name  of  the  people  of  this  State,  ai)on  his 
own  information,  or  upon  the  complaint  of  a  private 
party,  against  any  person  who  usurps,  intrudes  into,  or 
unlawfully  holds  or  exercises  any  public  office,  civil  or 
military,  or  any  franchise  within  this  State.  And  the  at- 
torney-general must  bring  the  action,  whenever  he  has 
reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised by  any  person,,  or  when  he  is  directed  to  do  so  by 
the  governor. 

Complaint— sec.  804:  security  by  relator,  sec.  810. 

Offlce-H  Cal.  43;  25  Cal.  08;  28  Cal.  382;  00  CaL  433. 

Usurper  or  intmder— 10  Cal.  376;  20  CaL  50. 

Bemedy  for  nsnrpation  of  office— quo  warranto,  8  Cal.  167 ;  7  CaL  Z99, 
tt[;  47CaI.&24:  contesting  elections,  distinct,  sec.  1011  et  tea.;  28  Cal. 
|a:  inapplicable  when,  47  Cal.  524 :  not  by  collateral  proceeding,  8  Cal. 
wi  II  ciu.  C21:  17  Cal.  026;  23  Cal.  314:  certiorari  ImproperTXamb  v. 
Bchottler,  Mansb  17th,  1880, 5  Fac.  C.  L.  J.  140. 

ZVaiicUae— Oivn  Code,  sec.  386:  dissolution  of  corporations,  Civfl 
Code,  leea.  899, 400. 
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§  804.  Whenever  such  action  is  brought,  the  at 
seneral ,  in  addition  to  the  statement  of  the  cause  of  i 
may  also  set  forth  in  the  complaint  the  name  of  thei 
rightly  entitled  to  the  ofiQce,  with  a  statement  of  his 
thereto;  and  in  such  case,  upon  proof  by  affidavit  that] 
defendant  has  received  fees  or  emoluments  belong.' 
the  oitice,  and  bv  means  of  his  usurpation  thereof,  an< 
may  be  granted  by  a  justice  of  the  Supreme  Court, 
judge  01  the  Superior  Court j  for  the  arrest  of  Bnch 
lenuant  and  holdins  him  to  bail;  and  thereupon  he  ' 
be  arrested  and  held  to  bail  in  the  same  manner,  and 
the  same  effect,  and  subject  to  the  same  rights  and  " 
ties,  as  in  other  civil  actions  where  the  defendant  is  bi 
to  arrest.    [In  effect  March  10th,  1880.] 

Action— where  several  claimantSy  sec  808. 

Right  to  the  office— proof  of,  10  GaL  S77. 

Complaint— 14  CaL  43;  16  GaL  tt8. 

Answer*  28  CaL  S82. 

Arrest  and  bail— eec.  478  ei  teq. 

§  805.  In  every  such  action,  judgment  may  be 
dered  upon  the  right  of  the  defendant,  and  also  upon 
right  of  the  party  so  alleged  to  be  entitled,  or  only  nj 
the  right  of  the  defendant,  as  justice  may  require. 

Judgment— sec.  809;  27  CaL  470. 

Review— of  contested  election  cases,  24  CaL  449, 4S7. 

§  806.  If  the  judgment  be  rendered  upon  the  Tiffit\ 
the  person  so  alleged  to  be  entitled,  and  the  same  no  ' 
favor  of  such  person,  he  will  be  entitled,  after  taking  ^ 
oath  of  office  and  execating  such  official  bond  as  may  1 
required  by  law,  to  take  upon  himself  the  execution 
the  office. 

§  807.  If  judgment  be  rendered  upon  the  riffht  oi 
person  so  alleged  to  be  entitled,  in  favor  of  such  pen 
be  may  recover,  by  action,  the  damages  which  he  mft] 
have  sustained  by  reason  of  the  usurpation  of  the  oflc 
by  the  defendant. 
Damages  sustained— 28  Cal.  21, 6L 

§  808.  When  several  persons  claim  to  be  entitled 
the.  same  office  or  franchise,  one  action  may  be  broa|l> 
against  all  such  persons,  in  order  to  try  their  respeca^ 
rights  to  such  office  or  franchise.. 

§  809.  When  a  defendant,  against  whom  auch 
has  been  brought,  is  adjudged  guilty  of  usurping  or  i 
trading  into,  or  unlawfully  holding  any  office,  francbis^l 
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or  miTilege,  Judgment  mast  be  rendered  tbat  such  de- 
fendant bo  excluded  from  the  office,  franchise,  or  prir- 
ilege,  and  tbat  he  pay  the  costs  of  the  action.  Tlie  court 
may  also,  In  its  discretion,  impose  upon  the  defendant  a 
fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
collected,  must  be  paid  into  the  treasury  of  the  State. 

§  810.  When  the  action  is  brought  upon  the  informa- 
tion or  application  of  a  private  party,  toe  attorney-gen- 
eral may  require  such  party  to  enter  into  an  undertaking, 
with  sureties  to  be  approved  by  the  attomey-general,  con- 
ditioned that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  plaintiff, 
and  all  the  costs  and  expenses  incurred  in  the  prosecution 
of  the  action.    [In  effect  July  Ist,  1874.] 
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CHAPTEB  VI. 

OF  ACTIONS    AGAINST   STEABCBRS, 

SXSLS,  AND   BOATS. 

;  ns.  When  vessels,  etc.,  are  liable.   Tbeir  liabilities  oonstltBtB  1 

I  814.  Actions  nu^  be  brought  directly  against  sach 

I  815.  Complaint  must  be  verified. 

I  816.  Summons  may  be  served  on  the  master,  mate,  ete. 

817.  Plaintiff  may  have  such  vessel,  etc.  attached. 
I  818.  The  clerk  must  Issne  the  writ  of  attachment. 
I  819.  Such  writ  must  be  directed  to  the  sheri^L   Sheriff  maOTi 

upon  snfllcient  nndertakinff. 
I  820.  Sherm  must  execute  such  writ  without  delay. 
I  821.  The  owner,  master,  etc..  may  appear  «id  defend  sacb 

822.  Proceedings  in  actions  under  this  chapter. 
I  823.  After  appearance,  attachment  may.  on  motion,  be 
I  821.  When  not  discharged,  such  vessel,  etc..  may  be  sold  at 

auction.  Application  of  proceeds. 
S  82S.  Mariners  and  others  may  assert  their  claim  for  mgm,  nc 

standing  prior  attachment.   How  enforced. 
f  828.  Proof  of  the  claims  of  mariners  and  others. 
I  827.  SherilTs  notice  of  sale  to  contain  measurement,  tonnage,  ( 

§  813.  All  steamers,  vessels,  and  boats  are  liable: 
1.  For  services  rendered  on  board  at  the  requestor 

on  contract  with,  their  respective  owners,  masters, 

or  consignees; 
2.-  For  supplies  furnished  in  this  State  for  tfaeir  oM, 

the  request  of  their  respective  owners,  masters,  a^ntt, 

consignees; 

3.  For  work  done  or  materials  furnished. in  this 
for  their  construction,  repair,  or  equipment: 

4.  For  their  wharfage  and  anchorage  within  this 

5.  For  non-performance,  or  malperf ormance,  of  any 
tract  for  the  transportation  of  persons  or  property  bet 
places  within  the  State,  made  by' their  respective  o 
masters,  agents,  or  consignees; 

6.  For  injuries  conmiitted  by  them  to  persons  or  pn^ 
erty,  in  this  State. 

Demands  for  these  several  causes  constitute  liens  ^x^ 
all  steamers,  vessels,  and  boats,  and  have  priority  in  vm 
order  herein  enumerated,  and  have  preference  overij 
other  demands;  but  such  liens  only  continue  in  fo^^^ 
the  period  of  one  year  from  the  time  the  cause  of  aen* 
accrued.    [In  effect  July  1st,  1874.] 

Section  constitutional— jurisdiction  of  Sttfte  Ck>nrts,  1  Cal.4S:lS^ 
806;  6CaL  268;  9  CaL  607;  13  Cal.  869;  34  Cal.  676;  42  CaL  237. 469;  MCa 
23ft. 
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nraettee  under  lection   •rtmtralty  procedure  InappUoeble,  18  GaL 

AN.- 

8UBDXYI8ION  1.  Senrlcei  rendered— eeamen's  wiges,  eeo.  114;  1 
CU.48S.    iSaJvo^e*  Civil  Code,  sec.  2079. 

Subdivision  2.  Supplies  fiimished— request  of  master,  fiO  CaL 

SuBDiYisioir  5.   Transportation,  contract  for— of  passengers,  18 

CaL  J89:  18  CaL  526:  of  property,  6  CaL  462;  42  CaL  227. 

SUBDiYisios  6.  Injuries  to  propertf— coUlslon.  2  CaL  370. 

Lien— when  attaches,  8  CaL  418 :  defined,  sec.  1180. 

IVeference— over  all  other  demands,  as  to  labor  claims,  see  sees. 
1204-1206. 

Period— of  one  year,  when  begins,  29  CaL  419. 

§  814;.  Actions  for  any  of  the  causes  st>ecified  in  the 
preceding  section  must  be  broup^ht  against  the  owners  by 
name,  if  known,  but  if  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  defendants  shall  be  desig- 
nated as  unknown  owners.  Other  persons  having  a  lien 
upon  the  vessel  may  be  made  defendants  in  the  action, 
toe  nature  and  amount  of  such  lien  being  stated  in  the 
complaint.    [In  effect  July  Ist,  1874.] 

Unknown  owners— fictitious  designation  of,  see.  474. 

Partiea— wlf e,  18  Cal.  826:  generally,  sec.  367  et  teq. 

§  815.  The  complaint  must  designate  the  steamer,  res- 
Bel,  or  boat  by  name,  and  must  be  verified  by  the  oath  of 
the  plaintiff,  or  some  one  on  his  behalf. 

Complaint— In  general,  sec.  426n. 

Verification  of  pleadings— sec.  446. 

§  818.  The  summons  and  copy  of  the  complaint  must 
be  served  on  the  owners  if  they  can  be  found ;  otherwise, 
they  may  be  served  on  the  master,  mate,  or  person  having 
charge  of  the  steamer,  vessel,  or  boat.  [In  effect  March 
10th,  1880.] 

Swrioe  of  sommons— on  person,  confers  Jurisdiction,  2  Cal.  806: 
senaaUy,sec.410e/M9. 

S  817.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
inons,  or  at  any  time  afterward,  may  have  the  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  at- 
tached as  security  for  the  satisiaction  of  any  judgment 
thait  may  be  recovered  in  the  action.  [In  effect  July  Ist, 
1«1] 

Attachment— not  necessary  to  acquire  lien  on  vessel,  7  CaL  405,  and 
nes CaL 418:  generally, sec.  o37  etteq. 

Steamer,  vessel,  or  boat— used  in  navigating  the  waters  of  this  State, 
Btatiite  1850;  see  1  CaL  162. 
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§  SIB.  The  clerk  of  t}ie  court  must  issae  a  writ  dm 
tachment,  on  the  application  of  theplalntifP,  upon  leofl 
ing  a  written  undertaking  on  behalf  of  the  pIaintifE,M 
cated  by  two  or  more  somcient  sureties,  to  tne  efieetfl 
if  the  judgment  be  rendered  in  favor  of  the  owner  of  fl 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  willjl 
all  costs  and  damages  that  may  be  awarded  against  sm 
or  all  damages  that  may  be  sustained  by  him  from  fl 
attachment,  not  exceeding  the  sum  specified  in  the  uM 
taking,  which  shall  in  no  case  be  less  than  five  hima| 
dollars.    [In  effect  July  1st,  1874.]  1 

Attachment  bond— generally,  comxMure  sec  639.  I 

§  819.  The  writ  must  be  directed  to  the  sheriff  of  M 
county  within  which  the  steamer,  vessel,  or  boat  lies,ij 
direct  him  to  attach  such  steamer,  vessel,  or  boat^  wM 
its  tackle,  apparel,  and  furniture,  and  keep  the  same  I 
his  custody  until  discharged  in  due  course  of  law.  \m 
effect  July  1st,  1874.]  j 

§  820.  The  sheriff  to  whom  the  writ  is  directed  and  « 
livered  must  execute  it  without  delay,  and  must  atto4 
and  keep  in  his  custody  the  steamer,  vessel,  or  boat  oaog 
therein,  with  its  tackle,  apparel,  and  furniture,  until  m 
charged  in  due  course  of  law;  but  the  sheriff  is  notauM 
Izedoy  any  such  writ  to  interfere  with  the  discbaigelJ 
any  merchandise  on  board  of  such  steamer,  vessel, JQ 
boat,  or  with  the  removal  of  an^  trunks  or  other  piopettf^ 
of  passengers,  or  of  the  captain,  mate,  seamen,  stewanl 
cook,  or  omer  persons  employed  on  board.  [In  effect  Jiuf] 
Ist,  1874.]  * 

§  821.  The  owner,  or  the  master,  agent,  or  consigns  o^ 
the  steamer,  vessel,  or  boat,  may,  on  behalf  of  the  owoe^ 
appear  and  answer,  or  plead  to  the  action;  and  may  f<* 
cept  to  the  sufBciency  of  the  sureties  on  the  undertakiJV 
filed  on  behalf  of  the  plaintiff,  and  mav  require  sttn^ 
to  justify,  as  upon  bail  on  arrest.   [In  effect  July  Ist,  187^1 

Appearance-^ec.  1014. 

Answer— sec.  437  endnotes. 

Justification  of  sureties-sec.  49S. 

§  822.  After  the  attachment  is  levied,  the  owner,  crti» 
master,  ^gent,  or  consignee  of  the  steamer,  vessel,  or  U^^ 
may,  on  behalf  of  the  owner,  have  the  attachment  di^ 
charged,  upon  giving  to  the  sheriff  an  undertaking  <»  ^ 
least  two  sufflcieut  sureties  in  an  amount  suffietent  to 
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satisfy  the  demand  in  suit,  besides  costs,  or  depositini; 
tbat  amoant  with  the  sheriff.  Upon  receiving  sach  nnder- 
takiog  or  amonnt,  the  sheriff  mast  restore  to  the  owner,  or 
the  master,  agent,  or  consignee  of  the  owner,  the  steamer, 
vessel,  or  boat  attached,  pn  effect  July  1st,  1874.] 
Oomttar-bond— 1  Gal.  165,  and  compare  sec.  640:  imdertaUngt,  tee 

§  823.  After  the  appearance  in  the  action  of  the  owner, 
the  attachment  may,  on  motion,  also  be  discharged,  in  the 
same  manner,  and  on  like  terms  and  conditions,  as  at- 
tachments in  other  cases,  subiect  to  the  provisions  of  sec. 
825.    pn  effect  July  1st,  1874.] 

Diwhaige  of  attaohxDont— «ec8. 6S4-556. 

{824.  If  the  attachment  be  not  dischamd,  and  a 
juogment  be  recovered  in  the  action  in  favor  of  the  plaint- 
iff, and  an  execution  be  issued  thereon,  the  sheriff  must 
sell  at  public  auction,  after  publication  of  notice  of  sach 
sale  for  ten  days,  the  steamer,  vessel,  or  boat,  with  its 
tackle,  apparel,  and  furniture,  or  such  interest  therein  as 
mavbe  necessary,  and  must  apply  the  proceeds  of  the  sale 
as  follows: 

1.  When  the  action  is  brought  for  demands  other  than 
tbe  wages  of  mariners,  boatmen,  and  others  employed  in 
the  service  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- 
ment of  the  amount  of  such  wages,  as  specified  in  the  ex- 
ecution; 

2.  To  the  payment  of  the  judgment  and  costs,  includ- 
^ his  fees; 

9.  He  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee,  who  may  have  ap- 
pealed on  behalf  of  the  owner,  or  it  there  be  no  appear- 
uioe,  then  into  court,  subiect  to  the  claim  of  axxy  party 
or  parties  legally  entitled  thereto.    [In  effect  July  1st, 

8>1*  on  ezoontion— generally,  see.  094  ei  seq, 
^Byment  into  ootart-oecs.  072-474, 2104. 

$825.  Any  mariner,  boatman,  or  other  person  em- 
Ploved  in  the  service  of  the  steamer,  vessel,  or  boat  at- 
tached, who  may  wish  to  assert  his  claim  for  wages  against 
the  same,  the  attachments  being  issued  for  other  demands. 
uianBuch  wages,  may  file  an  affidavit  of  his  claim,  set- 
^forth  the  amount  and  the  particular  service  rendered, 
vito  the  clerk  of  the  court;  and  thereafter  no  attachment 
^an  he  discharged  upon  filing  an  undertaking,  unless  the 
amount  of  such  claim,  or  the  amount  determmed  as  pro- 
ved in  the  next  section,  be  covered  thereby,  in  addition 
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to  the  other  requirements;   and  any  execntion 
against  each  steamer,  vessel,  or  boat,  upon  judgments 
covered  thereafter,  must  direct  the  application  of  tbef 
ceedsof  any  sale: 

1.  To  the  payment  of  the  amount  of  such,  claims 
or  the  amount  determined  as  provided  in  the  next 
tion,  which  amount  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  judgment  and  costs  and  si 
ifPs  fees;  and  must  direct  the  payment  of  any  balance  I 
the  owner,  master,  or  consigoee  who  may  have  app  ^ 
in  the  action;  but  if  no  appearance  by  them  be 
therein,  it  must  direct  a  deposit  of  the  balance  in 
[In  effect  July  Ist.  1874.] 

Rrefenod  claims— for  wages,  etc.,  sees.  12M-1208. 
Deposit  in  court— sees.  572  ei  teq.,  2104. 

§  826.  If  the  claim  of  the  mariner,  boatman,  or 
person,  filed  with  the  clerk  of  the  court,  as  provided  ml 
last  section,  be  not  contested  within  five  days  after  w^ 
of  the  filing  thereof  by  the  owner,  master,  agent,  or 
signee  of  the  steamer,  vessel,  or  boat  against  which 
claim  is  filed,  or  by  any  creditor,  it  shall  be  deemed 
mitted;  but  if  contested,  the  clerk  must  indorse  upon  i 
affidavit  thereof  a  statement  that  it  is  contested,  and 
grounds  of  the  contest,  and  must  immediately  theres 
order  the  matter  to  a  smgle  referee  for  his  determino^ 
or  he  may  hear  the  proois  and  determine  the  matter 
self.    The  judgment  of  the  clerk  or  referee  may  he 
viewed  by  a  court  in  which  the  action  is  pendingf  ^ 
judge  thereof,  immediately  after  the  same  is  given, 
the  judgment  of  the  court  or  judge  shall  be  finaL    Onl 
review,  the  court  or  judge  may  use  the  minutes  of ' 
proofs  taken  by  the  clerk  or  referee,  or  may  take 
proofs  anew.    [In  effect  March  10th,  1880.] 

§  827.  The  notice  of  sale  published  by  the  sheriff  iDfl^j 
contain  a  statement  of  the  measurement  and  tonnage  (i| 
the  steamer,  vessel,  or  boat,  and  a  general  description  » 
her  condition. 
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'  CHAPTER  T. 

PLACE  OF  TRIAL  OF  ACTIONS  INT  JITSTICBBi 

COURTS. 

S  832.  Aetlons.  in  what  township  or  city  may  be  commenced. 

I  833.  Place  of  trial  may  be  changed  in  certain  cases. 

S  834.  Limitation  on  the  right  to  change. 

1835.  To  what  court  transferred. 

836.  Proceedings  after  order  chaiu(ing  place  of  ttlaL 

837.  Effect  of  an  order  changing  place  of  trIaL 

S  838.  Transfer  of  cases  to  the  District  Court. 

§  832.  Actions  in  Justices'  Courts  must  be  commenoe^ 
and,  subject  to  the  rieht  to  change  the  place  of  trials  as  iB 
this  chapter  provided,  must  be  tried: 

1.  If  tliere  be  no  Justices'  Court  for  the  township  or 
oity  in  which  the  defendant  resides— in  any  city  or  to^ih 
ship  of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwiw 
jointly  liable  in  the  same  action,  and  reside  in  differeoi 
townships  or  different  cities  of  the  same  county,  or  in 
different  counties— in  the  township  or  city  in  which  any 
of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property— in  the 
township  or  city  where  the  injury  waa  committed,  or 
where  the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  valna 
thereof,  or  damages  for  takiug  or  detaming  the  same-te 
the  township  or  city  in  which  the  property  may  be  f  oand, 
or  in  which  the  property  was  taken,  or  in  which  the  da- 
fendant  resides; 

6.  When  the  defendant  is  a  non-resident  of  the  county' 
in  axiy  township  or  city  wherein  he  may  be  found; 

6.  when  the  defendant  is  a  non-resident  of  the  State-in 
any  township  or  city  in  the  State; 

7.  When  a  person  has  contracted  to  perform  an  oblige 
tion  at  a  particular  place,  and  resides  m  another  coantT, 
township,  or  city — ^in  the  township  or  city  in  which  saw 
obligation  is  to  be  performed,  or  in  which  lie  resides;  and 
the  township  or  city  in  which  the  obligation  is  incnnw 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is 
to  be  perforpied,  unless  there  is  a  special  contract  totlK 
contrary; 
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8.  When  the  parties  Toluntarily  apx)ear  and  plead  with- 
oat  snmmons— m  any  township  or  citv  in  the  State; 

9.  In  all  other  cases—in  the  township  or  city  in  which 
the  defendant  resides.    [In  effect  July  1st,  1874.] 

Jorifldictlon  of  Justices'  Oonrts— sees.  112-115, 929. 

Besidettoe— as  a  Jurlsdlctionsil  fact,  15  GaL  296 ;  18  GaL  128 :  U  CaL  321. 

§  833.  The  court  may,  at  any  time  before  the  trial,  on 
motion,  change  the  place  of  trial  in  the  following;  cases : 

1.  When  it  appears  to  the  satisfaction  of  the  justice  be- 
fore whom  the  action  is  pending,  by  affidavit  of  either 
party,  that  such  justice  is  a  material  witness  for  either 
party; 

2.  When  either  party  makes  and  files  an  affidavit  that 
he  believes  that  he  cannot  have  a  fair  and  impartial  trial 
before  such  justice,  by  reason  of  the  interest,  prejudice, 
or  bias  of  the  justice; 

3.  When  a  lury  has  been  demanded,  and  either  party 
makes  and  files  an  affidavit  that  he  cannot  have  a  fair 
and  impartial  trial,  on  account  of  the  bias  or  prejudice  of 
the  citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting; 

5.  When  the  justice  is  sick  or  unable  to  act. 

Change  of  venue— generally,  sec.  997  et  $eq.:  effect  of  order  for,  90 
CiL443. 
SuBDnnsiov  2.  Fartialitf  alleged—transfer  imperatiye,  9  GaL  907 ; 

§  834.  The  place  of  trial  cannot  be  changed,  on  motion 
of  the  same  party,  more  than  once,  upon  any  or  all  the 
fprounds  specified  in  the  first,*  second,  and  third  subdivis- 
ions of  the  preceding  section. 

See  notes  to  last  section. 

§  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon;  and  if  they  do  not  so  agree, 
then  to  another  Justices'  Court  in  the  same  county. 

§  836.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceemngs 
most  be  had: 

1.  The  justice  ordering  the  transfer  must  immediately 
transmit  to  the  justice  of  the  court  to  which  it  is  trans- 
ferred, on  payment  bv  the  party  applying  of  all  the  costs 
that  have  accrued,  all  the  papers  in  the  action,  together 
with  a  certified  tr^ynsoript'from  his  docket  of  the  proceed- 
ings therein; 


§§  837-8  PLACE  OF  TBIAL  OF  ACIIOKB. 

2.  Upon  the  receipt  by  him  of  such  papers,  the 
of  the  court  to  whicn  the  case  is  transferred  most 
notice,  stating  when  and  where  the  trial  will  take  p| 
which  notice  must  be  served  u^n  the  parties  at  least 
day  before  the  time  fixed  for  trial. 

§  837.  From  the  time  the  order  changing  the  pi 
trial  is  made,  the  court  to  which  the  action  is  the 
transferred  has  the  same  jurisdiction  over  it  as  thoi 
had  been  commenced  in  such  court. 

Jurisdiction  vests-M  GaL  441. 

Further  change  of  ▼enne-^  GaL  34. 

§  838.  The  parties  to  an  action  in  a  Justices'  Gonrti 
not  give  evidence  upon  any  question  which  involves] 
title  or  possession  oi  real  property,  or  the  legality  of 
tax,  impost,  assessment,  toll,  or  municipal  nne,  nor 
any  issue  presenting  such  question  be  tried  by  such  o 
and  if  it  appear,  from  the  answer  of  the  defendant, 
lied  by  his  oath,  that  the  determination  of  the  action 
necessarily  involve  the  question  of  title  or  possessioij 
real  property,  or  the  legality  of  any  tax,  impost,  asM 
ment,  toll,  or  municipal  fine,  the  justice  must  sospendl 
further  proceedings  m  the  action  and  certify  the  M 
ings,  and,  if  any  m.  the  pleadings  are  oral,  a  transcripl 
the  same,  from  his  docket  to  the  clerk  of  the  Super 
Court  of  the  county;  and  from  the  time  of  filing  so 
pleadings  or  transcript  with  the  clerk,  the  Superior  Gpi 
shall  have  over  the  action  the  same  jurisdiction  asifl 
had  been  commenced  therein;  pro vt'ded,  that  in  cases] 
forcible  entry  and  detainer,  of  which  Justices'  Gov 
have  jurisdiction,  any  evidence,  otherwise  compet 
may  be  given,  and  any  question  properly  involved  tl 
in  may  be  determined.    [In  effect  March  26th,  1880.] 

Oertijring  to  Superior  Oonrt— from  Justices'  Courts  In  dtleii 
counties,  see  sec.  92 :  mandamus  for  refusal,  60  Gal.  609. 

Title  or  possession  of  realty  involved—see  sec.  112,  sabd.  2 1 
notes;  also  31  GaL  140:  trespass,  when  within  Jurisdiction,  SSGikL ft] 

Legality  of  tax,  eto.,  involved— see  sec.  112,  subd.  4  and  note;  U( 
61. 

Forcible  entry  and  detainer— Jurisdiction  of,  sec.  113,salMLl' 
note. 
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CHAPTER  n. 

OF  COMMENCINO  ACTIONB  IN 
JUBTICBS'  COX7RTS. 

I  839.  Actions,  bow  commenced. 

I  840.  Summons  may  issae  within  a  ^ear. 

I  841.  Defendant  may  walro  summonis. 

~  842.  Paartles  may  appear  In  person  or  by  attorney. 

843.  Wben  eroArdian  necessary,  how  appointed. 

844.  Ckinunons.  how  issued,  dixected,  and  what  to  cootBln. 

845.  Time  for  appeanmce  of  defendant. 

846.  Alias  summons. 
8(7.  Same. 
8tt.  Summons,  limitation  npon  time  of  service. 

849.  Summons,  by  whom  and  bow  serred  and  returned. 

850.  Hour  for  appearance. 

^  839.  An  action  iu  a  Justice's  Court  is  commenced  by 
ling  a  complaint.    [In  effect  March  11th,  1876.] 

Commencement,  of  action— generally,  sees.  350,  405:  pendency 
torn,  sec.  1049. 

Oomplaim— generally,  sec.  428  and  notes. 

Actions— In  cities  and  counties,  title,  etc.,  sec.  80. 

§  840.  The  court  must  indorse  on  the  complaint  the 
late  upon  -which  it  -was  filed,  and  at  any  time  within  one 
fear  thereafter  the  plaintiff  may  have  summons  issued. 

luuance  of  summons—generally,  sec.  408. 

^TAsnt  of  fees— in  cities  and  counties,  sec.  01. 

§  841.  At  any  time  after  the  complaint  is  filed,  the 

defendant  may,  in  writing,  or  by  appearing  and  pleading, 
waive  the  issuing  of  summons. 
Waiver— compare  sec.  406. 

.  §  842.  Parties  in  Justices'  Courts,  may  appear  and  act 
m  person  or  by  attorney ;  and  an^^  person,  except  the  con- 
stable by  whom  the  summons  or  jury  process  was  served, 
■Day  act  as  attorney. 

Insiices'  Oonrt  practitioners— sec.  96,  and  note. 

Attorneys— generally,  sec.  275,  et  teq, 

.  §  843.  When  an  infant,  insane,  or  incompetent  person 
^  a  party,  he  must  appear  either  by  his  general  guardian, 
If  he  have  one,  or  by  a  guardian  ad  litem  appointed  by 
the  iustice.  When  a  guardian  ad  litem  is  appointed  by 
^«  justice,  he  must  be  appointed  as  follows: 
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1.  If  the  infant,  insane,  or  incompetent  person  be  pi 
iff»  the  appointment  must  be  made  before  the  son 
is  issued,  upon  the  application  of  the  infant,  if  he 
the  age  of  fourteen  years;  if  under  that  age,  or  if 
or  incompetent,  upon  the  application  of  a  relativB 
friend. 

2.  If  the  infant,  insane,  or  incompetent  person  be 
fendant,  the  appointment  must  be  made  at  the  time 
summons  is  returned,  or  before  the  answer^  upon  the 
plication  of  the  infant,  if  he  be  of  the  age  of  fourteen  ye 
and  apply  at  or  before  the  summons  is  returned.    li 
be  under  the  age  of  fourteen,  or  be  insane  or  incompef 
or  neglect  so  to  apply,  then  upon  the  application  of  a 
ative  or  friend,  or  any  other  party  to  the  action,  or  by  tk 
justice,  on  his  own  motion.    [In  effect  March  26th,  ISSQL 

G-aardians— compare  sees.  372, 873,  and  notes. 

§  844.  The  summons  must  be  directed  to  the  defeol 
ant,  and  signed  by  the  justice,  and  must  contain: 

1.  The  title  of  the  court,  name  of  the  county  and  ci^ 
or  township  in  which  the  action  is  commenced,  and  ' 
names  of  the  parties  thereto ; 

2.  A  sufficient  statement  of  the  cause  of  action,  in  \ 
eral  terms,  to  apprise  the  defendant  of  the  nature  of 
claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  ans 
before  the  justice,  at  his  office,  as  specilied  in  sec.  845 
this  Code; 

4.  In  an  action  arising  on  a  contract  for  the  recovery 
money  or  damages  only,  a  notice  that  unless  the  defends; 
ant  so  appear  and  answer,  the  plaintiff  will  take  judg^ 
ment  for  the  sum  claimed  by  him  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appear  and  answer,  the  plaintiff  will  apply  to  the  cooit 
for  the  relief  demanded.  If  the  plaintiff  has  appeared 
by  attorney,  the  name  of  the  attorney  must  be  indoised 
upon  the  summons.    [In  effect  March  26th,  1880.] 

Oontents  of  sammons— compare  sec.  407,  and  note. 
Intendments— as  to  inferior  courts,  sec.  53n:  33  Gal.  322. 

§  845.  The  time  specified  in  the  summons  for  the  ap* 
pearance  of  the  defendant  must  be  as  follows: 

1.  If  an  order  of  arrest  be  indorsed  up<ni  the  summoitti 
forthwith; 

2.  In  all  other  cases,  the  summons  must  contain  a  diro^ 
tion  that  the  defendant  must  appear  and  answer  tbe 
comi)laint  within  five  days,  if  the  summons  be  served  in 
the  city  and  county,  township,  or  city,  in.  which  the  actioQ 
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Rmght;  within  ten  days,  if  served  out  of  the  township 
ity,  but  in  the  county  in  which  the  action  is  brooffht, 
within  twenty  days,  if  served  elsewhere.    [In  enact 
rcb  26tb,  1880.] 

me  for  appearance— generally,  sec.  407 ;  subd.  8,  note  t  in  Jnstioet' 
rts,  8  CaL  339;  23  CaL  85;  34  Cal.  646. 

846.  If  the  summons  is  returned  without  being 
red  upon  any  or  all  of  the  defendants,  the  justice, 
n  the  demand  of  the  plaintiff,  may  issue  an  alias 
ftmons  in  the  same  form  as  the  original,  except  that 
DEiay  fix  the  time  for  the  appearance  of  the  defendant 
h  period  not  to  exceed  ninety  days  from  its  date. 

)jaM  Bonunons— generally,  compare,  sec.  406. 

847.  The  justice  may,  within  a  year  from  the  date 
the  filing  of  the  complaint,  issue  as  many  alias  sum- 
ns  aa  may  be  demanded  by  the  plaintiff. 

Uaa  sanunons— see  sec.  403. 

I  848.  The  summons  cannot  be  served  out  of  the  county 
the  justice  before  whom  the  action  is  brought,  except 
len  the  action  is  brought  upon  a  joint  contract  or  obli- 
vion of  two  or  more  persons,  who  reside  in  different 
anties,  and  the  ^ubimons  has  been  served  upon  the  de- 
idant,  resident  of  the  county,  in  which  case  the  sum- 
ms  may  be  served  upon  the  other  defendant  out  of  the 
onty;  and  except,  also,  when  an  action  is  broi:^ht 
ainst  a  party  who  has  contracted  to  perform  an  obliga- 
»n  at  a  particular  place,  and  resides  in  a  different 
onty,  in  which  case  summons  may  be  served  in  the 
unty  where  he  resides;  and  except,  also,  where  an 
tion  is  brought  for  injury  to  person  or  i)roperty,  and 
e  defendant  resides  in  a  different  county,  in  which  case 
anmons  may  be  served  in  the  county  where  the  defend- 
rt  resides.    [Approved  April  3rd,  1876.] 

^ocess  of  Justices*  Ootirt»— extent  of,  sees.  94, 106:  constitation- 
^  of  provisions,  14  Cal.  158. 

B  849.  The  summons  may  be  served  by  a  sheriff  or  con- 
able  of  any  of  the  counties  of  this  State:  provided,  that 
hen  a  sunmions,  issued  by  a  justice  of  the  peace,  is  to 
B  served  out  of  the  county  in  which  it  was  issued,  the 
unmons  shall  have  attached  to  it  a  certificate  under  seal 
f  the  county  clerk  of  such  counter,  to  the  effect  that  the 
eison  issuing  the  same  was  an  acting  justice  of  the  peace 
t  the  date  of  the  summons;  or  the  summons  may  be 
BTved  by  any  male  resident,  over  the  age  of  twenty-one 
Wlw,  not  a  party  to  the  suit,  within  the  county  where  the 
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action  is  bTOoght,  and  must  be  served  and  retamc 
prbvided  in  Title  V,  Part  n,  of  this  Code,  (sees.  405-41^ 
it  may  be  served  by  publication,  and  sees.  413  and  41" 
far  as  they  relate  to  the  publication  of  summons,  are : 
applicable  to  Justices*  Courts;  the  word  "justice" 
substituted  for  the  word  ^'jud^e/' whenever  the 
word  occurs.    [In  effect  May  27 tn,  1874.] 

Service  of  snmmons— fi^enerally :  Sheriff  and  deputiet — for  Jx 
Courts  In  cities  and  counties,  sec.  87:  CoHitable—6e(d  Politloal 
sees.  4314, 4316;  4  CaL  188. 

§  850.  When  all  the  parties  served  with  process  s] 
have  appeared,  or  some  of  them  have  appeared,  and  ^ 
remaining  defendants  have  made  default,  the  justice  ] 
fix  a  day  tor  the  trial  of  said  cause,  and  notify  the  pi 
iff  and  the  defendants  who  have  appeared,  thereof, 
parties  are  entitled  to  one  hour  in  which  to  appear 
the  time  fixed  in  the  said  notice,  but  are  not  bound 
main,  longer  than  that  time,  unless  both  parties  b^ 
appeared,  and  the  justice,  being  present,  is  engaged  in 
trial  of  another  cause.    [Approved  April  3rd,  1876.] 

lime  of  trial— sec.  873  et  aeq. 


w 


CHAPTER  m. 
FXJIAI>rETaB  IN  JTTSTICBB'  COURTB. 


I  MO.  AnawerutilBinu 


fBSl-  Pleadings  !n  Justices'  Conrts — 
Are  not  required  to  be  ia  any  partloular  form,  but 
Mt  bfl  aucli  as  to  enable  a,  person  of  common  uader- 
*nainK  to  know  what  is  Intended; 
3.  May,  except  tbe  complaint,  be  OTal  or  in  writing;; 

3.  UuBt  not  M  Terifled,  unless  otherwise  provided  in  this 
tie: 

4.  If  la  writing,  mtut  be  filed  with  the  juftioe; 

6.  If  oral.  Sin  entry  of  their  substance  must  be  made  In 
10  docket. 
BuBDinaioN  3.  Veiifled  w 


2.  The  demurrer  to  the  complaint; 

3.  TUo  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 
Ll«t  ofpleaainji-gflaeraUr.MC,  «J. 

%  853.  The  complaint  in  Justices'  Courts  Is  a  concise 
itotement,  in  writing,  of  the  facts  constituting  the  plaint- 
^s  cause  of  action;  or  a  copy  of  the  account,  note,  bill, 
"Ond,  or  instrument  upon  which  the  action  is  based. 
C^omplalm— geaerally,  sec  GS,  and  notea. 

§  8S4.  The  defendant  may,  at  any  time  before  anawer- 
™«.  demur  to  the  complaint. 
.Denumer-gfaiBrBJlr,  «ec.  WO,  and  aotea. 
8  855.  The  answer  may  contain  a  denial  of  any  or  all 
ot  the  material  facta  stated  in  the  complaint,  which  the 


§§ 


PI«EAI>INQ8. 


defendant  believes  to  be  ontnie,  and  also  a  si 

a  plain  and  direct  manner,  of  any  other  facts  ooi 

a  defense  or  counter-claim,  upon  which-  an  action 

be  brought  by  the  defendant  against  the  plaintHfl 

Justices*^Court. 

Answer— in  Justices'  Courts,  17  CaL  80:  20  Cal.  48;  23  CsL  IS: 
M5:  oUjectiontolarisdictioiib7,6CaL447:  as  waiver,  8  CaL, 
erally,  sec.  437  ana  notes. 

Ooimter-Glaim— above  $300,  beyond  jurisdiction,  23  CaL  61. 

§  856.  If  the  defendant  omit  to  set  up  a  count 
in  the  cases  mentioned  in  the  last  section,  neitiier 
his  assignee  can  afterward  maintain  an  action 
plaintiff  therefor. 

Ooonter-claim  waived— le^uerally,  sec.  439,  and  note. 

§  857.  When  the  answer  contains  new  matter  in  ai 
ance,  or  constituting  a  defense  or  a  counter-claim, 
plaintiff  may,  at  any  time  before  the  trial,  demur  tot 
same  for  insufficiency,  stating  therein  the  grounds  of  r 
demurrer.  » 

Demurrer  to  answer^-generally,  sec.  443. 

§  858.  The  proceedings  on  demurrer  are  as  follows:^ 

1.  If  the  demurrer  to  the  complaint  is  sustained,  ** 
plaintiff  may,  within  such  time,  not  exceeding  two  ~ 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the 
fendant  may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the 
fendant  may  amend  his  answer  within  such  time,  noti 
ceeding  two  days,  as  the  court  majr  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  a( 
must  proceed  as  if  no  demurrer  had  been  interposed. 

Proceedings  on  demurrer— compare  sees.  472, 636. 

§  859.  Either  party  may,  at  anytime  before  the  cone 
sion  of  the  trial,  amend  any  pleading,  but  if  the 
ment  is  made  after  the  issue,  and  it  appears  to  thei 
isf action  of  the  court,  by  oath,  that  an  adjournmeoti 
necessary  to  the  adverse  party  in  consequence  of  si 
amendment,  an  adjournment  must  be  granted.    The  ( 
may  also,  in  its  discretion,  when  an  adjournment  will  1 
the  amendment  be  rendered  necessary,  require,  as  a 
dition  to  the  allowance  of  such  amendment,  made 
issue  joined,  the  payment  of  costs  to  the  adverse  paztyr 
to  be  fixed  by  the  court,  not  exceeding  twenty  dolltfji 
The  court  may  also,  on  such  terms  Us  may  be  jast,iU" 
on  payment  oi  costs,  relieve  a  party  from  a  judgment  lif 
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taken  against  him  by  his  mistake,  inadvertence, 
^  or  excusable  neglect,  but  the  application  for  such 
mst  l>e  made  within  ten  days  after  the  entry  of  the 
XM-^nt  and  upon  an  affidavit  showing  good  cause  there- 

rz&idnieiit— liberal,  of  Justices' Oonrt  pleadings,  10  OaL  M2:  U 
iO  s   generally,  sec  473  and  notes:  aajottrument  for,  sec.  874, 


u^wr.   'Wlien  a  pleading  is  amended,  the  adverse  party 
wx^swer  or  demur  to  it  within  such  time,  not  exceea- 

«vo  days,  as  the  court  may  allow. 

gm  to  plead— comiMire  sec.  432. 


'  r''^.*  **^i^jMtm- 


§§861-2 


FBOYISIONAL  REMEDIES. 


CHAPTER  IV. 

PROVISIONAL  REMEDIES  IZr  Jt7STZ4 

COURTS. 

ABT.  I.  ABsasT  Ain>  Bail. 

n.    ATTAOHICBITT. 
nL    CLAIX  and  DELnrEBT  OV  PBBSOVAXt  FBOP] 

ABTIGLE  L 


! 


Abbxst  ASjy  Bail. 

861.  Order  of  arrest  and  arrest  of  def  endaatk 

862.  Affidavit  and  undertaking  for  order  of  arrest. 

863.  A  defendant  arrested  must  be  taken  before  tlie  Jnstleei 

dlately. 

864.  The  officer  mnst  give  notice  to  the  plaintiff  of 

865.  The  officer  most  detain  the  defendant. 


§  861.  An  order  to  arrest  the  defendant  may  be 
dorsed  on  a  summons  issued  by  the  justice,  and  thai 
f  endant  may  be  arrested  thereon  by  the  sheriff  or  oo 
ble,  at  the  time  of  serving  the  summons,  and  broi 
before  the  justice,  and'  there  detained  until  duly 
charged,  in  the  followiug  cases: 

1.  In  an  action  for  the  recovery  of  money  or  d 
on  a  cause  of  action  arising  upon  contract,  express  or 

Slied,  when  the  defendant  is  about  to  depart  from 
tate,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money 
property  embezzled  or  fraudulently  misapplied,  or 
verted  to  his  own  use  by  one  who  received  it  in  a  Mw 
capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraod 
contracting  the  debt  or  incurring  the  obligation  for  ▼! 
the  action  Is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or 

Sosed  of  his  property,  or  is  about  to  do  so,  with  intent 
efraud  his  creditors. 
But  no  female  can  be  arrested  in  any  action. 

Arrest  and  bail— generally,  sec.  478  et  seq. 

Process  of  Justices'  Oonrts— extent  of,  see  sec.  848s. 


§  862.  Before  an  order  for  an  arrest  can  be  made,  thil 
party  applying  must  prove  to  the  satisfaction  of  the  joi*: 
tice,  by  the  affidavit  of  himself  or  some  other  person,  tin 


tl3  PBOVIBipXAI.  REMEDIES.  §§ 

lacts  npon  which  the  application  is  founded.  The  plaint- 
iff mnst  sOso  execute  and  deliver  to  the  justice  a  written 
undertaking  in  the  sum  of  three  hundred  dollars,  with 
nffident  sureties,  to  the  effect  tlutt  the  plaintiff  will  pa  v 
all  costs  that  may  he  adjudged  to  the  defendant,  and  all 
[damages  which  he  may  sustain  by  reason  of  the  arrest, 
[if  the  same  ho  wrongful,  or  without  sufficient  cause,  not 
i  exceeding  the  sum  specified  in  the  undertaking.  [In  effect 
[July  1st,  1874.] 
I   Affldarit  amA  undertaking  for  axrast— compare  sees.  481, 482. 

i  §  863.  The  defendant,  immediately  upon  being  ar- 
rested, must  be  taken  to  the  office  of  the  iustice  who 
made  the  order,  and  if  he  is  absent  or  unable  to  try  the 
action/  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant, that  he  is  a  material  witness  in  the  action,  the  officer 
anost  Immediately  take  the  defendant  before  another  jus- 
tice of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  justice  of  an  adjoining  township,  who 
must  take  jurisdiction  of  the  action,  and  proceed  thereon, 
'«s  if  the  summons  had  been  issued  and  ihe  order  of  ar- 
lest  made  by  him. 

S  864.  The  officer  making  the  arrest  mast  immediately 

giye  notice  thereof  to  the  plaintiff,  or  his  attorney  or 

agent,  and  indorse  on  the  summons,  and  subscribe  a  cer- 

Imcate,  stating  the  time  of  serving  the  same,  the  time  of 

■the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

§  865.  The  officer  making  the  arrest  must  keep  the 
wtendant  in  custody  until  he  is  discharged  by  order  of 
the  justice. 

'  ABTICLE  IL 

^ATTAOHXXST. 

i  Mb  Writ  of  sttochment  diall  issue  upon  affldaytt. 

iN7.  UndertaJdngonattadunent  must  be  required. 

I  ML  Writ  of  attachment,  aubBtanoe  of.   Offlfier  may  take  an  under- 

,  taldJig  instead  of  levying. 

I  ML  Oertain  provisions  apply  to  all  attachments  in  Justices'  Courts. 

1 866.  A  writ  to  attach  the  property  of  the  defendant 

lost  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
fagsumm^ons  and  before  an.<«wer,  on  receiving  an  affidavit 
■T  or  on  behalf  of  the  plaintiff,  showing^  the  same  facts  as 
mt  required  to  be  shown  by  the  affidavit  specified  in  sec- 
thm  Ave  hundred  and  thirty-eight  of  this  Code. 

Attanhmmit-generally,  sec.  537  et  seq» 

Aftsr  liwing  summons— 23  Cal.  89. 

OODX  Cr7.  Pboo.— ST. 


§§  867-70 


TnOYJSlOSTAL,  BESfEDIES. 


§  867/  Before  issning  the  writ,  the  jastice  must  i 
a  written  undertaking  on  the  part  of  the  plaint' 
two  or  more  sufficient  sureties,  in  a  sum  not  less ' ' 
nor  more  than  three  hundred  dollars,  to  the  effect 
the  defendant  recover  judgment,  the  plaintiff  will] 
costs  that  may  be  awarded  to  the  defendant,  and 
ages  which  he  may  sustain  by  reason  of  tlie  att 
not  exceeding  the  sum  specified  in  the  undertakuig: 

Undertaking  on  attachment— genonUly,  sec  839  and  nota. 

§  868.  The  writ  may  be  directed  to  the  sheriff 
constable  of  the  county,  or  the  sheriff  of  any  other  c 
and  must  require  him  to  attach  and  safely  keep 
property  of  tne  defendant  within  his  county,  not_( 
from  execution,  or  so  much  thereof  as  may  be 
satisfy  the  plaintiffs  demand,  the  amount  of  wliic 
be  stated  in  conformity  with  the  complaint, 
defendant  give  him  security,  by  the  nnd< 
sufficient  sureties,  in  an  amoxmt  sufficient  to 
demand,  besides. costs;  in  which  case,  to  take  suchi 
taking. 

Contents  of  writ-compare  sec  MO. 

§  869.  The  sections  of  this  Code  from  secticaj 
hundred  and  forty-one  to  section  five  hundred  aod^ 
nine,  both  inclusive,  are  applicable  to  attachments  T 
in  Justices'  Courts,  the  word  "constable"  being 
tuted  for  the  word  "  sheriff,"  whenever  the  writ  is  (~ 
to  a  constable,  and  the  word  '*  jastice"  being  sni 
for  the  word  "judge/" 


*> 


ABTIGLE  m. 

Clazx  avd  Dbuvibst  ov  Pbbsoval  Pbofbbtt. 
i  870.  Eow  Claim  and  deliTery  enf  oned. 

§  870.  In  an  action  to  recover  possession  of 
property,  the  plaintiff  may,  at  the  time  of  issu 
mons,  or  at  any  time  thereafter  before  answ^er,  cbM 
delivery  of  such  propertv  to  him;  and  the  sections  tfj 
Code,  from  section  five  hundred  and  ten  to  sectioa^ 
hundred  and  twenty-one,  both  inclusive,  are  appl' 
to  such  claim  when  made  in  Justices'  Courts,  ibejpc* 
therein  given  and  duties  imposed  on  sheriffs  beibg 
tended  to  constables,  and  the  word  '*  justice  "  satot '^ 
for  "  judge." 

Olaim  and  delivery— generally,  sec.  609  d  seq. 


415  JUDGMENT  BY  DSTAULT.  §§  871*2 


CHAPTER  V. 

JUDQMBirr    B7    DBFAULT    IN    JTJSTICB8' 

COURTS. 


I 


gn.  Jadgment  when  defendant  Ctfis  to  1 

fl72.  Judgment  against  defendant  m  damomr. 


§871.  If  the  defendant  fail  to  appear,  and  to  answer 
or  aemnr  within  the  time  specified  in  the  summons,  then, 
vpon  proof  of  service  of  summons,  the  following  proceed- 
ii^  most  he  had: 

1.  If  the  action  is  based  upon  a  contract,  and  Ss  for  the 
recovery  of  money,  or  damages  only,  the  conrt  most  ren- 
der judgment  in  favor  of  plaintiff  for  the  sum  specified  in 
the  summons; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his 
fsTor  for  such  sum  (n9t  exceeding  the  amount  stated  in 
the  summons)  as  appears  by  such  evidence  to  be  just.  [In 
effect  April  16th,  1880.] 

Dafinlt  jadgment— generally,  sec.  665. 

§  872.  In  the  following  cases  the  same  proceedings 
nrast  be  had,  and  judgment  must  be  rendered  in  like  man- 
ner, as  if  the  defendant  had  failed  to  appear  and  answer 
erdemor: 

1.  If  the  complaint  has  been  amended,  and  the  defend- 
tnt  fails  to  answer  it  as  amended,  within  the  time  allowed 
by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the 
Mendant  fails  to  amend  the  answer  within  the  time  al< 
lowed  by  the  court. 

Owiqiifa  aec.8BB  and  notes. 


§§  873-6  TBIAL  AND  POSTPOKBMEIfTS. 


CHAPTER  VI. 

TIMfi  OF  TRIAL  AND  POSTPO] 

JUSTICES'  COURTS. 


w li ■  >i 


873.  Time  when  trial  mnst  be  commeneecL 

874.  Wben  court  may,  of  Its  own  motion,  postpone  trial. 

875.  Postponement  by  consent. 

876.  Postponement  upon  application  of  a  party. 
S  877.  No  continuance  for  more  tban  ten  days  to  be 

upon  filing  of  undertaking. 

§  873.  Unless  postponed  as  provided  in  this  cL_^ 
unless  transferred  to  another  court,  the  trial  of  thei 
must  commence  at  the  expiration  of  one  bour 
time  specified  in. the  notice  mentioned  in  section 
the  trial  must  be  continued  without  adjournment  f< 
than  twenty-four  hours  at  any  one  time,  until  i. 
issues  therein  are  disposed'of .    [Approved  April  3rd, i 

§  874.  The  court  may,  of  it-s  o\m  motion,  p< 
trial : 

1.  For  not  exceeding  one  day,  if,  at  the  time 
law  or  by  an  order  of  the  court  for  the  trial,  th*e 
engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendi 
the  pleadings,  or  the  allowance  of  time  to  make 
amendment  or  to  plead,  a  postponement  is  rendered 
essary; 

3.  For  not  exceeding  three  days,  if  the  trial  ia 
sues  of  fact,  and  a  jury  has  been  demanded. 

SiTBDrTisiON  2.  Amendment  of  pleadings,  etc.- 


§  875.  The  court  may,  by  consent  of  the  parties,  | 
in  writing  or  in  open  court,  postpone  the  trial  to  a 
agreed  upon  by  the  parties. 

§  876.  The  trial  may  be  postponed  upon  the  a]  _ 
tiou  of  either  party,  for  a  period  not  exceeding 
months : 

1.  Tlie  party  making  the  application  must  prove,  by] 
own  oath  or  otherwise,  that  lie  cannot,  for  want  of  fl  ' 
rial  testimony,  which  he  expects  to  procure,  safely 
ceed  to  trial,  and  must  show  in  what  respect  the  test 
expected  is  material,  and  that  he  has  used  due  dil 
to  procure  it,  and  has  been  unable  to  do  so; 
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§877 


2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
le  defendant  is  under  arrest,  a  postponement  for  more 
1  three  hours  discharges  the  defendant  from  custody; 
t  the  action  may  proceed  notwithstanding,  and  the  de- 
dant  is  subject  to.  arrest  on  execution,  in  the  same 
nner  as  if  he  had  not  been  discharged; 
3^  If  the  application  is  on  the  part  of  a  defendant  under 
rrest,  before  it  can  be  granted  he  must  execute  an  under- 
ikine,  with  two  or  more  sufficient  sureties,  to  be  ap- 
>vea  by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  tho 
tect  that  he  will  render  himself  amenable  to  the  process 
>f  the  court  during  the  pendency  of  the  action,  and  to 
ich  as  may  be  issued  to  enforce  the  judgment  therein; 
that  the  sureties  will  pay  to  the  plaintiffthe  amount  of 
judgment  which  he  may  recover  in  the  action,  not  ex- 
ling  the  amount  specified  in  the  undertaking.    On  fil- 
ths undertaking  specified  in  this  subdivision,  the  jus- 
must  erder  the  defendant  to  be  discharged  from  cus- 

4.  The  party  making  the  application  must,  if  required 
the  adverse  party,  consent  that  the  testimony  of  any 

itness  of  such  adverse  party,  who  is  in  attendance,  may 

)  then  taken  by  deposition  before  the  justice,  and  that 
[tbe  testimony  so  taken  may  be  read  on  the  trial,  with  the 
jiaiiie  effect,  and  subject  to  the  same  objections,  as.if  the 
vxtness  was  producea. 

But  the  court  may  require  the  party  making  the  appli- 
cation to  state,  upon  ailidavit,  the  evidence  which,  he  ex- 
pects to  obtain;  and  if  the  adverse  party  thereupon  admit 
wat  such  evidence  would  be  given,  and  that  it  do  consid- 
ered as  actu^ly  given  on  the  trial,  or  offered  and  over- 
I  zaled  as  improper,  the  trial  must  not  be  postponed. 

Fot^poaement'-generally,  see.  695,  and  notes:  costs  of,  sec  1029. 

TTo4ferta]diig,  sureties,  eto— sees.  Mlj»,  lOi^T. 

BusDiviSiovs  2  and  3.  Arrest  and  bail— sec.  478  et  teg. 

S  877.  No  adjonmment  must,  unless  by  consent,  be 
granted  for  a  period  longer  than  ten  days,  upon  the  appli- 
cation of  either  party,  except  upon  condition  that  such 
psrtlrfiie an  undertaking,  in  an  amount  fixed  b^y  the  jus- 
tice, with  two  sureties,  to  be  approved  by  the  justice,  to 
the  elect  that  they  will  pay  to  the  opposite  party  the 
•mmiimof  any  judgment  which  may  be  recovered  against 
the  parar  applying,  not  exceeding  the  sum  specified  in  the 
tudertaking. 

tJndetf  Irtngi  see  sec.  876ii. 
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GHAFTBB  VII. 

TRIALS  IN  JUSTICES'  COURTa 

S  828.  iBsaedeftDed.  and  the  dUEerent  Undo. 
S  879.  Issae  of  law,  now  raised. 
S  880.  Issue  of  fact,  bow  raised, 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  Wed. 

883.  Jury,  how  waived. 

884.  Either  party  failing  to  appear,  trial  may  proceed  at 

other  party. 

i885.  Challenges  to  juTMS. 
886.  Manner  of  pleading  a  written  instrament. 
887.  If  a  copy  of  an  instrument  be  filed,  the  sfgnatores 
deemed  admitted,  unless  denied  under  oafli. 

§  87&  Issues  arise  npon  the  pleadings  when  a 
conclusion  of  law  is  maintained  by  the  one  party, 
controverted  by  the  other.    They  are  of  two  kind*; 

1.  Of  law;  and, 

2.  Of  fact. 
Same  as  sec.  568. 

§  879.  An  issue  of  law  arises  npon  a  demnner  to  I 
complaint  or  answer,  or  to  some  part  thereof. 
Same  as  sec.  589. 

§  880.  An  issue  of  fact  arises— 

1.  Upon  a  material  allegation  in  the  complaint 
verted  by  the  answer;  and, 

2.  U^on  new  matter  in  the  answer,  except  an 
law  is  joined  thereon. 

Same  as  sec.  590. 

§  881.  An  issue  of  law  must  be  tried  by  the  conit 
Compare— sec.  591. 

§  882.  An  issue  of  fact  must  be  tried  by  a  jory,  ^ 
a  jury  is*  waived,  in  which  case  it  must  be  tried  by^ 
court. 

Compare— sec.  692. 

§  883.  A  jury  may  be  waived— 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  Jury  befw^ 
the  commencement  of  the  trial  of  an  issue  of  lact; 
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3.  By  the  f  ailare  of  either  party  to  appear  at  the  time 
ced  for  the  trial  of  an  issue  of  fact. 
Waireat  of  jitrf— compare  sec.  631,  and  notes. 

§  884.  If  either  party  fails  to  appear  at  the  time  fixed 
»r  trial,  the  trial  may  proceed  at  the  request  of  the  ad* 
drse  party. 
OonipaTe-~sec.  804. 

§  885.  The  challeufi^es  are  either  peremptory  or  for 
rase.  Each  party  is  entitled  to  three  peremptory  chal- 
mges.  Either  party  may  challenge  for  cause  on  any 
rounds  set  forth  in  section  six  hundred  and  two.  Chal- 
mges  for  cause  must  be  tried  by  the  justice. 
Ohallenges— compare  seca.  601, 602. 

§  886.  "When  the  cause  of  action  or  counter-claim  arises 
(pon  an  account  or  Instrument  for  the  payment  of  money 
mAy,  the  court,  at  any  time  before  the  trial,  may,  by  an 
ffder  under  his  hand,  require  the  original  to  be  exhiSited 
o  the  inspection  of,  and^a  copy  to  be  furnished  to,  the  ad- 
reise  party,  ^t  such  time  as  may  be  fixed  in  the  oider ;  or, 
if  sucn  order  is  not  obeyed,  the  account  or  instrument 
sannot  be  given  in  evidence. 

Order  for  inspection— see.  1000. 

§  887.  If  the  plaintiff  annex  to  his  complaint,  or  file 
with  the  justice  at  the  time  of  issuing  the  summons,  the 
oiiginal  or  a  copy  of  the  promissory  note,  bill  of  exchange, 
or  other  written  obligation  for  tne  payment  of  money, 
upon  which  the  actionls  brouffht,  the  defendant.is  deemed 
to  admit  the  genuineness  of  the  signatures  of  the  makers, 
indoraers,  or  assignors  thereof,  unless  he  specifically  de- 
nies the  same  in  his  answer,  and  verify  the  answer  by  his 
oath. 

Oompare-eecs.  447, 853. 

Sisnalmre  of  bonda--by  printed  /ac  9imaer4B  CaL  M5. 
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CHAPTER   Vm. 

JX7DOMENTS  (OTHER  THAN  B7  DSFAULJ 
IN  JtJSTICBS'  COX7RTS. 


Judgment  by  eonf  easlon. 

Jadffment  or  dlsmliwal  ^tered  in  certain  cases  without 

(lice. 
Judgment  upon  verdict. 
Judgment  after  trial  by  tbe  court. 

Judgment  wben  tbe  defendant  is  subject  to  arrest.  ^ 

If  tbe  sum  found  due  exceeds  tbe  Jurisdiction  of  the  JOKU 

tbe  excess  may  be  remitted. 
Offer  to  compromise  before  trial. 
Costs  may  be  included  in  tbe  judgment. 
Abstract  of  Judgment. 
Abstract  may  be  filed  and  docketed  in  county  clevis  oflloe. 

Effect  of  docketing.  

Judgment  not  a  lien  unless  abstracfis  recorded  in  tbe  reeoroi 

office. 


S  890. 

§891. 
I  892. 
S  893. 
S  894. 

88S. 
898. 
887. 

891. 
900. 


§  889.  Judgments  npon  confession  may  be  entered 
in  any  Justices'  Court  specified  in  the  confession. 

Confession  of  jndgment^-S  CaL  76;  sec.  IISS:  and  generaOy* 
113^135:  Jurisdiction,  sec.  112,  subd.  6. 

§  890.  Judgment  that  the  action  be  dismissed,  witibou^ 
prejudice  to  a  new  action,  may  be  entered  with  costs, ' 
the  following  cases : 

1.  When  the  plaintiff  voluntarily  dismisses  the  actic 
before  it  is  finally  submitted;  , 

2.  When  he  fails  to  appear  at  the  time  specified  in^^fj 
sunimons,  or  at  the  time  to  which  the  action  has 
postponed,  or  within  one  hour  thereafter ; 

3.  vVhen,  after  a  demurrer  to  the  complaint  has  been 
sustained,  the  plaintiff  fails  to  amend  it  within  tbe  tiiDe| 
allowed  by  the  court ; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  va 
evidence,  that  the  action  is  brought  in  the  wrone  coanty> 
or  township,  or  city;  but  if  the  objection  is  taken  aoaj 
overruled,  it  is  cause  only  of  reversal  on  apjpeal,  and  does 
not  otherwise  invalidate  the  judgment;  if^not  taken  » 
the  trial,  it  is  waived. 

Dismissali  etc.— comimre  sec  581,  and  notes:  effect  of,  29  CaL  SI 
STTBnr^isiOK  4.  Action  brought,  where— sec.  832.  Appeals  bf  A* 

evidence— 18  Cal.  128.   Wairer  of  objection— 15  Cal.  290;  waA  eoDpii* 

sec  484  and  note. 
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§  891.  "Wlien  a  trial  by  jury  has  been  bad,  judKment 
nust  be  entered  by  the  justice,  at  once,  in  conformity 
i^ith  the  verdict. 

Bntry  of  Judgment— Lynch  «.  Kelly,  41  GaL  432:  genenHy,  eeo.  684, 
ind  note.    Jiadgment— generally,  note  to  lec'ttM. 

§  892.  TVhen  the  trial  is  by  the  court,  judgment  must 
be  entered,  at  the  close  of  the  trial. 
See«ec.  891n. 

§  893.  The  judgment  in  Justices'  Courts  must  be  en- 
tered Bubatantially  in  the  form  required  by  section  six 
hundred  and  sixty-seven  of  this  Code.  When  the  judg- 
ment is  rendered  in  a  case  where  the  defendant  is  subject 
to  arrest  and  imprisonment  thereon,  the  fact  that  the  de- 
fendant is  so  subject,  must  be  stated  in  the  judgment. 
[In  effect  July  1st,  1874.] 

Iizecntioii  against  the  penon,  extent  of  prooess-HMO.  848fi. 

§  894.  When  the  amount  found  due  to  either  party  ex- 
ceeds the  sum  for  which  the  justice  is  authorized  to  enter 
^ndgment,  such  party  may  remit  the  excess,  and  judg- 
ment may  be  rendered  for  the  residue. 

lamit— three  hundred  dollars,  sec.  112. 

J  I  895.  If  the  defendant,  at  any  time  before  the  trial, 
er,  in  writing,  to  allow  judgment  to  be  taken  against 
him  for  a  specified  sum,  the  plaintiff  may  immediately 
have  judgment  therefor,  with  the  costs  then  accrued;  but 
if  he  do  not  accept  such  offer  before  the  trial,  and  fail  to 
recover  in  the  action  a  sum  in  excess  of  the  offer,  he  can- 
not recover  costs,  but  costs  must  be  adjudged  against 
him,  and,  if  he  recover,  be  deducted  from  his  recovery. 
The  offer  and  failure  to  accept  it  cannot  be  given  in  eia- 
dence  nor  affect  the  recovery,  otherwise  than  as  to  costs. 
VA^ppToved  March  2nd,  1878.J 
OBBbt  to  compromiser- compare,  sec.  997. 

§  896.  The  justice  must  tax  and  include  in  the  judg- 
ment the  costs  allowed  by  law  to  the  prevailing  party. 
Cotts— sec.  924:  percentage  in  San  Francisco,  see  Stats.  1866,  p.  66. 

§  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  an  abstract  of 
the  judgment  in  substantially  the  following  form  (filling 
blanks  according  to  the  facts): 

&EATB  OP  Califobnia, couutv,  (or  city  and  county). 

- — i  plaintiff,  v. ,  defendant.    In  Justices'  Court,  be- 

foie ,  justice  of  the  peace, township  (or  city,  or 

^  city  and  county), ,  18—  [inserting  date  of  abstract]. 
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Jadgment  entered  for  plaintiff,  (or  defendant)  fori 

on  tHe day  of  ->— .    I  certify  that  the  f  or^ioff  is  I 

correct  abstract  of  a  jadgment  rendered  in  said  acnonf 

my  court— or  (as  the  case  may  be)  in  the  court  of  - 

justice  of  the  peace,  as  appears  by  his  docket  now  in 

possession,  as  nis  successor  in  office. ,  Justice  ( 

the  Peace.    [In  effect  March  26tb,  1880.] 

AbBtract— 82  CaL  899:  transcript,  formerly,  27  CaL  371:  In  ottiflii 
counties,  sec.  92. 

§  896.  The  abstract  may  be  filed  in  tlie  office  of 
county  clerk  of  the  county  in  which  the  jadgmeat 
rendered,  and»  ther  judgment  docketed  in  the  ju^" 
docket  of  the  Superior  Ck>urt  thereof.    The  time 
receipt  of  the  abstract  by  the  clerk  must  be  noted 
him  thereon,  and  entered  in  the  docket.    [In  effect 
26th.  1880.] 

Docketing— generally,  sec.  671. 
:    BeoaUing~49  CaL  269. 

§  899.   From  the  time  of  docketing   in  the  ooi 
clerks  'office,  execution  may  be  issued  thereon  b^ 
county  clerk  to  the  sheriff  of  any  county  in  the 
other  than  the  county  in  which'  the  judgment  was 
dered,  in  the  same  manner  and  with  like  effect  as  if ' 
on  a  judgment  of  the  Superior  Court.    [In  effect 
26th,  1880.] 
^zecntion— generally,  sec.  681  et  $eq. 

§  900.  A  judgment  rendered  iiU  a  Justice's 
creates  no  lien  upon  any  lands  of  the  defendant,  unl^ 
such  an  abstract  is  filed  in  the  office  of  the  recorder  of  r 
county  in  which  the  lands  are  situated.  When  so 
and  from  the  time  of  filing,  the  iud^ent  becomes  a  i 
upon  all  the  real  property  of  the  judgment  debtor, 
exempt  from  execution,  in  such  county,  owned  by  inmj 
the  time,  or  which  he  may  afterward,  and  before  the  In 
expires,  acquire.  The  lien  continues  for  two  y^^^JJI 
less  the  judgment  be  previously  satisfied.  [In  ene»j 
April  16th,  1880.]  ' 

No  lien— unless  abstract  filed  and  recorded,  82  CaL  399. 

Beoording--sec.  674;  19  CaL  14S. 

Lien,  extent  and  duration  of--comiHire,  sec.  674. 
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CHAPTER  IX. 

BXECimONS  FROM  JUSTICES'  COirRTS. 

901.  Sxecatlon  may  issue  at  any  time  witliln  five  yean. 

902.  Execution,  contents  of . 
003.  Renewal  of  execution. 
90A.  IHity  of  offleer  recelTlnff  executton. 
906.  Proceedings  supplementary  to  exeeutiop. 

§  901.  Sxecation  for  the  enforcementr  of  a  judgment 
if  a  Justice's  Court  may  be  issued  by  the  iustice  who 
mtered  the  judgment,  or  his  successor  in  omce,  on  the 
i^iplication  of  the  party. entitled  thereto,  at  any  time 
irithiii  fi^ve  years  from  the  entry  of  judgment. 

'Within  Hre  yeara-8  CaL  612;  26  CaU  156:  generally,  see.  685:  action 
jB  jadgment  after,  16  CaL  372. 
Staying  proceedings— on  void  Judgment,  49  Cal.  266. 
B^Beontion— sec.68iis:  generally,  see.  681  «<  «eg. 

§  902.  The  execution  must  be  directed  to  the  sheriff  or 
to  a  constable  of  the  county,  and  must  be  subscribed  by 
the  justice  and  bear  date  the  day  of  its  delivery  to  the 
officer.  It  must  intelligibly  refer  to  the  judgment,  by 
itating  the  names  of  the  parties,  and  the  name  of  the 
justice  before  whon^  and  of  the  county  and  the  township 
or  city  where,  and  the  time  when,  it  was  rendered ;  the 
amount  of  judgment,  if  it  be  for  money;  and,  if  less  than 
ilbe  whole  is  due,  the  true  amount  due  thereon.  It  must 
"^eoDtain,  in  like  ca^es,  similar  directions  to  the  sheriff  or 
'nonstable,  as  are  required  by  the  provisions  of  titlo  nine, 
^^arttwo,  of  this  Code,  in  an  execution  to  the  sheriff. 

Oompare-eeo.  681  e<  «e?. 

Begton  of  prooesa-eee  sec  84aa;  17  CaL  291. 

§  903.  An  execution  mav,  at  the  request  of  the  judg- 
ment creditor,  be  renewed  oefore  the  expiration  of  the 
tune  fixed  for  its  return,  by  the  word  "  renewed  "  written 
thereon,  with  the  date  thereof,  and  subscribed  by  the  jus- 
tice. Such  renewal  has^he  effect,  of  an  original  issue, 
and  may  be  repeated  as  often  as  necessary.  If  an  execu- 
tion is  returned  unsatisfied,  another  may  be  afterward 
.  issued. 

[  .  §  9M.  The  sheriff  or  constable  to  whom  the  execution 
«  directed  niust  execute  the  same  in  the  same  manner  as 
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the  sheriff  is  required  by  the  proTisions  of  title  nine, . 
two,  of  this  Code,  to  proceed  upon  executions  directed 
him ;  and  the  constable,  when  the  execution  is  directed 
him,  is  vested  for  that  purpose  with  all  the  powers  of 
shenff. 


Ezociit0  tiie  writ— comi>are,  sec  691  et  uq. 
9»etMeq. 


aadgenenHy, 


§  905.  The  sections  of  this  Code,  from  seven  hundred] 
and  fourteen  to  seven  hundred  and  twenty-one,  both  in- 
clusive, are  applicable  to  Justices'  Courts,  the  word  "  o(m- ' 
stable"  being   substituted,  to  that  end,  for  the  woid 
••  sheriff,"  and  the  word  "justice  "  for  the  word  "  judge." 

nr«»o«edincs  soppLemenlajf  to  escecution— 47  CaL  111)  tecs. ' 


r 
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CHAPTEB  X. 

coirrxsMPTs  in  juqticbb'  courts. 

[906.  Cantempto  a  jiirtlee  may  mmlah  for. 
907.  ProceediiigB  for  contempt. 
SOB.  Same. 
S  909.  Punlsliments  for  contempts. 
S  910.  The  conviction  must  be  entered  in  the  docket. 

§  906.  A  justice  may  punish  as  for  oontempt,  persons 
gmltyof  the  following  acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  to- 
ward the  justice  while  holding  the  court,  tending  to  in- 
teiraptPthe  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

2.  A  broach  of  the  peace,  boisterous  conduct,  or  violent 
distorbance  in  the  presence  of  the  justice,  or  in  the  imme- 
diate vicinity  of  the  court  held  by  him,  tending  to  inter- 
npt  the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

0.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him ; 

i  Disobedience  to  a  subpoBna  duly  served,  or  refusing 
to  be  sworn  or  to  answer  as  a  witness ; 

6*  Rescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held 
by  him. 

Oontempt»-genera]ly,  sec.  1209  et  uq. 

Oms  and  Jndioial  officexa,  powers  of— see.  128  and  notes,  sees. 

S  907.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  justice,  it  may  be  pun- 
ished Bommarily;  to  that  end  an  order  must  be  made 
'^citing  the  facts,  as  they  occurred,  and  adjudging  that 
the  peison  preceded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 

Oompare-«ec.l211. 

8  900.  When  the  contemt)t  is  not  committed  in  the 
^mediate  view  and  presence  of  the  justice,  a  warrant  of 
''itttmay  be  issued  by  such  justice,  on  which  the  person 
>o  gniity  may  be  arretted  and  brought  before  the  lustice 
''^mediately,  when  an  opportunity  to  be  heard  in  his  de- 
CoDi  crr.  Pnoc.— »S. 
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fense,  or  excuse,  most  be  given.    The  justice  ma^ 
upon,  dischai^  him,  or  may  convict  him  of  the 
Oompare— sec  1211;  sec  1212  et  uq, 

§  909.  A  jnstice  may  punish  for  contempts  by : 
imprisonment,  or  both;  such  fine  not  to  exceed  in 
case  one  hundred  dollars,  and  such  imprisonment  odai 

One  day's  imprisonment— but  see  sec  1219;  47  CaL  UL 

§  910.  The  convictioli,  specifying  particularly  ths' 
f  ense  and  the  judgment  thereon,  must  be  entered  * 
justice  in  his  docket. 


r 
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GHAFTEB  XI. 
DOCKETS  OF  JtJSTICBS. 

S  91L  Docket,  what  to  contain. 

im  Entries  therein  primary  erldence  of  the  facti. 
ns.  An  Index  to  the  docket  must  be  kept 
914.  Dockets  most  be  delivered  by  Jnstice  to  his  ineoeesor,  or  to 

coimtv  clerk. 
\  lU.  Proceedings  when  <^ce  becomes  Yacant,  and  before  a  succes> 
Borlsi^polnted. 

S  911.  Every  justice  most  keep  a  book,  denominated 
a  "docket/'  in  wLicb  be  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  tbe  action  or  proceeding;  and  if  a  Bom 
of  money.be  claimed,  tbe  amoant  tbereof ; 

3.  The  date  of  the  summons,  and  tbe  time  of  its  retom; 
>nd  if  an  order  to  arrest  the  defendant  be  made,  or 
a  writ  of  attacbment  be  issued,  a  statement  of  tbe 
fact; 

1  The  time  when  tbe  parties,  or  either  of  them,  appear, 
or  their  non-appearance,  if  default  be  made;  a  minute  of 
the  pleadings  and  motions;  if  in  writing,  referring  to  them; 
if  not  in  writing,  a  concise  statement  of  tbe  material 
parts  of  tbe  pleadings; 

5.  Every  a^ournment,  stating  on  whose  application 
and  to  what  time; 

6.  The  demand  for  a  trial  by  jury,  when  tbe  same  is 
made,  and  by  whom  made,  tbe  order  for  the  juiv,  and 
tbe  time  appointed  for  tbe  return  of  tbe  jury  and  for  tbe 
trial; 

7.  The  names  of  tbe  jurors  who  appear  and  are  sworn, 
and  the  names  of  all  .witnesses  sworn,  and  at  whose  re- 
qnest; 

.  8.  The  verdict  of  tbe  jury,  and  when  received;  if  tbe 
joij  disagree  and  are  discharged,  the  fact  of  such  dis- 
*sreement  and  discbarge ; 

9<  The  judgment  of  tbe  court,  specifying  the  costs  in- 
clnded,  and  tbe  time  when  rendered; 

10.  The  issuipg  of  tbe  execution,  when  issued  and  to 
▼horn;  the  renewals  tbereof,  if  any,  and  when  made,  and 
{Statement  of  any  money  paid  to  the  justice,  when  and 
uj  whom; 

II-  The  receipt  of  a  notice  of  appeal,  if  any  be  given, 
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and  of  the  appeal  bond,  if  any  be  filed.    [Ih  eflEeot* 
l8t,  1874.] 

Docket  in  cities  and  oonnties— sec.  93. 

Beeidence  of  defendant— see  see.  882s. 

Entries  in  docket— sabd.  3.  Baum  tf  tummons,  19  Old.  IS; 
896,  sabd.  9 :  judgment,  41  CaL  282. 

§  912.  The  several  particulars  of  the  last  section  i 

fled  must  be  entered  under  the  title  of  the  action  to ' 

they  relate,  and  (unless  otherwise  in  this  title  proi 

at  the  time  when  they  occur.    Such  entries  in  a  jm 

docket,  or  a  transcript  thereof,  certified  by  the  jastic 

his  successor  in  office,  are  prima  facie  evidence 

facts  so  stated.    [In  effect  March  26th,  1880.] 

Prima  facie  OTidence— sec  1833:  justices' docket  as,  18  GsL  (Hi 
lolsslblU^  of  iMuroI  evidence,  84  CaL  82L 

§  913.  A  Justice  must  keep  an  alphabetical  index  to] 
docket,  in  which  must  be  entered  the  names  of  the  f 
to  each  judgment,  with  a  reference  to  the  page  of 
The  names  of  the  plaintiffs  must  be  entered  in  the  I 
in  the  alphabetical  order  of  the  first  letter  of  the 
name. 

§  914.  Every  Justice  of  the  peace,  upon  the  e: 
of  liis  term  of  office,  must  deposit  with  his  BuccessGar  ^ 
official  dockets  and  all  papers  filed  in  his  office,  as  weUi 
own  as  those  of  his  predecessors,  or  any  other  which  r 
be  in  his  custody  to  be  kept  as  public  records. 

§  915.  If  the  office  of  a  justice  becomeVacant  ^rj*] 
death  or  removal  from  the  township  or  city,  or  otherwjjj 
before  his  successor  is  elected  ana  qualified,  the  ^o^l 
and  papers  in  possession  of  such  justice  must  be  deposna 
iu  the  office  of  some  other  justice  in  the  township, ton 
by  him  delivered  to  the  successor  of  such  justice,  ffj 
there  is  no  other  justice  in  the  township,  then  the  dodw 
and  papers  of  such  justice  must  be  deposited  in  tbeoflHt 
of  the  county  clerk  of  the  county,  to  be  by  him  daliW* 
to  the  successor  in  office  of  the  justice. 

§  916.  Any  justice  with  whom  the  docket  of  his  P«^ 
cessor  or  of  another  justice  is  deposited,  has  and  iB*r£ 
ercise  over  all  actions  and  proceedings  ent^»d  in  ^ 
docket,  the  same  jurisdiction  as  if  originally  commeDOW 
before  him.  In  case  of  the  creation  oi  a  new  couBtfi^ 
the  diange  of  the  boundary  between  two  counties,  aj! 
justice  into  whose  hands  the  docket  of  a  justice  foroeny 
acting  as  such  within  the  same  territory  may  coas,'^ 
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for  the  pniposes  of  this  section,  considered  the  successor 
of  8a<^  former  justice. 

§  917.  The  justice  elected  to  fill  a  vacancy  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before 
the  expiration  of  a  full  term.    When  a  full  term  expires, 
I      the  same  or  another  person  elected  to  take  office  in  the 
i      same  township  or  city,  from  that  time  is  the  successor. 

§  928.  When  two  or  more  justices  are  equally  entitled, 
I  under  the  last  section,  to  be  deemed  the  successors  in 
I  office  of  the  justice,  a  judge  of  the  Superior  Court  must, 
by  a  certificate  subscribed  by  him  and  illed  in  the  office 
of  tiie  county  clerk,  designate  which  justice  is  the  suc- 
cessor of  a  justice  going  out  of  office,  or  whose  office  has 
become  vacant.    [&  effect  March  26th,  1880.] 


s§ 
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CHAPTER  XTT. 


GENXSRAL   PROVISIONS    REL^TXNG 
JUSTICXSS'  COURTS. 

S  919.  Justices  may  Issne  sabpoonas  and  final  process  to  any  p«t« 

connl7. 
S  920.  Blanks  must  be  filled  In  all  papers  issned  by  a  jastfce,i 

subpoonas. 
k  921.  Justices  to  recelre  all  moneys  collected  and  pay  same  toj 
S  922.  In  case  of  disability  of  justice,  another  jusoce  maj 

his  behalf. 
I  923.  Justices  may  require  security  for  costs. 
§  924.  Who  entitled  to  costs. 
S  925.  What  provisions  of  Code  applicable  to  Justices'  Conrta 

§  919.  Jastices  of  the  peace  may  issne  snbposnas 
any  action  or  proceeding  in  the  courts  held  by  tnem,  ai 
final  process  on  any  judgment  recovered  therein,  tor 
part  of  the  county. 

Final  process— to  any  part  of  the  ooun^,  sees.  94, 106. 

• 

§  920.  The  summons,  execution,  and  every  otber 
per  made  or  issued  by  a  justice,  except  a  snbpcsna,  s 
be  issued  without  a  blank  left  to  be  filled  by  another, ' 
erwise  it  is  void. 

§  921.  Justices  of  the  peace  must  receive  from  tbsl 
sheriff  or  constables  of  their  county,  all  moneys  collectn j 
on  any  process  or  order  issued  from  their  courts  r«P«^r 
ively,  and  must  pay  the  same,  and  all  moneys  paid  to ' 
them  in  their  official  capacity,  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay.  [Ineff«*| 
March  26th,  1880.] 

§  922.  In  case  of  the  sickness  or  other  disabHityi  <v 
necessary  absence  of  a  justice,  on  a  return  of  a  sbiB' 
mons,  or  at  the  time  appointed  for  a  trial,  another  jnsdff 
of  the  same  township  or  cit^  may,  at  his  request,  atteoa 
in  his  behalf,  and  thereupon  is  vested  with  the  power,  lof 
the  time  being,  of  the  justice  before  whom  the  sununoni 
was  returnable.  In  that  case,  the  proper  entry  of  «* 
proceedings  before  the  attending  justice,  subscribed  bf 
nim,  must  be  made  in  the  docket  of  the  justice  })elo^ 
whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, t^e  justice  before  whom  the  sunmions  wasreto"^ 
able  may  resume  jurisdiction. 
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§  923,  Justices  may,  in  all  cases,  require  a  deposit  of 
money  or  an  undertaking,  as  security  for  costs  ot  court, 
before  issuing  a  summons. 

ftqpayxnent  of  fees— sec.  91. 

S  924.  The  prevailing  party  in  Justices'  Courts  is  en- 
titled toycosts  of  the  action,  and  also  of  any  proceedings 
taken  by  him  in  aid  of  an  execution,  issued  upon  any 
judgment  recovered  therein.    [In  effect  July  Ist,  1874.] 

Oosts— see  sec.  898. 

§  925.  Justices's  Courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  this  Code 
which  are,  in  their  nature,  applicable  to  the  organization, 
powers,  and  course  of  proceedings  in  Justices  Courts,  or 
which  have  been  made  applicable  by  special  provisions  in 
this  title,  are  applicable  to  Justices'  Courts  and  the  pro- 
ceedings therein. 

Peonliar  and  limited  jurisdiction— sees.  112-114  and  notes. 

I^ovisioDS  applicable— 47  CaL  131. 

§J926.  In  all  civil  cases  arising  in  Justices'  Courts, 
wherein  an  undertaking  is  required  as  prescribed  in  this 
Code,  the  plaintiff  or  defendant  may  deposit  with  said 
justice  a  sum  of  money  in  United  States  gold  coin  equal 
to  the  amount  required  by  the  said  undertaking,  which 
said  sum  of  money  shall  be  taken  as  security  in  place  of 
said  undertaking.    [Approved  February  25th,  1878.] 
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TiTMJ  xn. 

PRCrCBiSDIKGS   IN   CIVIL  ACTIOITS  IN 

LICE  COURTS. 

929.  How  commenced. 

930.  Summons  must  Issue  on  filing  complaint. 
Defendant  may  plead  orally  or  In  writing. 


932.  Trial  by  jury,  when  defendant  is  entitled  to^ 

933.  Proceedings  to  be  conducted  as  in  Justices'  Courts. 

§  929.  Civil  actions  in  Police  Gonrts  are  conunenoedl 
filing  a  complaint,  setting  forth  the  violation  of  the  c 
nance  complained  of,  with  such  particulars  of  time,  pi 
and  manner  of  violation  as  to  enable  the  defendasi 
understand  distinctly  the  character  of  the  violation 
plained  of,  and  to  answer  the  complaint.    The  ordii 
may  be  referred  to  by  its  title.    The  complaint  must] 
verified  by  the  oath  of  the  party  complaming,  or  of'* 
attorney  or  agent. 

§  930.  Immediately  after  filing  the  complaint,  a  si 
mons  must  be  issued,  directed  to  the  defendant,  and 
tumable  either  immediately  or  at  any  time  designa^ 
therein,  not  exceeding  four  days  from  the  date  of 
issuing. 

§  931.  On  the  return  of  the  summons  the  defend^ 
may  answer  the  complaint.    The  answer  may  be  oral 
in  writing,  and  immediately  thereafter  the  case  most 
tried,  unless,  for  good  cause  shown,  an  adjoammeot 
granted. 

f932.  In  all  actions  for  violation  of  an  oi 
ere  the  fine,  forfeiture,  or  penalty  imposed  by  tbei 
dinance  is  less  than  fifty  dollars,  the  trial  must  be  by  ^ 
court.    In  actions  where  the  fine,  forfeiture,  or  penaX^j 

gosed  by  the  ordinance  is  over  fifty  dollars,  the  defe 
k  entitled  to  a  trial  by  jury. 

§  933.  All  proceedings  in  ciVil  actions  in  Police 
must,  except  as  in  this  title  otherwise  provided,  be  c 
ducted  in  the  same  manner  as  civil  actions  in  Ji 
Courts. 

Police  court  prooeedinga— no  jurisdiction  where  legality  of  1 
cniestloaed,  61  caL  499:  civil  proceedings  injustices'  Courts,  aacfci 


TITLE  XTTT. 

Of  Appeals  in  Civil  Actions. 

Chap.     I.  Appeals  in  general. 

U.  Appeals  from  District  Courts. 

m.  Appeals  from  County  Courts. 

IV.  Appeals  from  Probate  Courts. 

V.  Appeals  to  County  Courts. 
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CHAPTER  L 

APPEALS  IK  GXSNERAIa. 

Judgment  and  orders  may  be  reviewed. 

Orders  made  out  of  court,  without  notice,  may  be ) 

the  Judge. 
Party  aggrieyed  may  appeaL  Names  of  iwrtles. 
Within  what  time  appeaL  may  be  taken. 
Appeal,  how  taken. 

Appellant  must  file  undertaldng  within  five  days. 
Undertaking  on  appeal  from  a  money  Judgment. 
Appeal  from  a  Judgment  for  delivery  of  aocomeitCs. 
Appeal  from  Judgment  directing  execution  of  a  conT~ 
XJnaertaklng  on  appeal  concermiur  real  property. 
Stoy  of  proceedings.   The  securlQr  on  appeal  may  be  1 

the  case  of  an  execution,  etc. 
Undertaking  may  be  in  one  instrument  or  severaL 
Justification  of  sureties  on  undertaking  on  appeaL 
Undertakings  in  cases  not  specified. 
What  papers  to  be  used  on  an  appeal  from  the  Judgment 
What  papers  used  on  appeals  from  orders,  eocoept  <ffdatf 

Ing  or  refusing  new  trials. 
What  papers  to  oe  used  on  an  appeal  from  an  order] 

refusing  a  new  trial. 
Copies  and  undertakings,  how  certified. 
When  appeal  may  be  dismissed.   When  n<^ 
Xiffect  of  dismissal. 

What  may  be  reviewed  on  appeal  from  Judgment. 
Remedial  powers  of  an  appellate  court.  . .  , 

On  Judgment  on  appeal,  remittitur  must  be  certified  0 

clerk  of  the  court  below. 
Provisions  of  this  chapter  not  applicable  to  appeals  to< 
Courts. 


§  936.  A  judgment  or  order  in  a  civil  action, 
wnen  expressly  made  final  by  this  Code,  may  bezel 
as  prescribed  in  this  title,  and  not  otherwise. 

Judgments  and  orders— appeal  from,  sec.  939  and  notes. 

Not  otherwiBe-8  Cal.  297;  24  CaL  834;  McLaughlin  v. 
April  7tb,  1880, 5  Pac.  C.  L.  J.  330. 

§  937.  An  order  made  out  of  court,  without 
the  adverse  party,  may  be  vacated  or  modified  wit 
notice,  by  the  judge  who  made  it;  or  may  be  va^*S 
modified  on  notice,  in  the  manner  in  whicn  other: 
are  made.  . 

Vacating  or  modifying  order— made  without  notloe,  9  CiLd;< 

GaL  440;  46  Cal.  31 :  orders  generally,  sec.  1003  et  $eq, 

§  938.  Any  party  aggrieved  may  appeal  i^  '^^j 
prescribed  in  this  title.  The  party  appealing  is  ^J^, 
the  appellant,  and  the  adverse  party  as  the  responded 


§939 

ntn 


ISTPBlranriaTod-HBiriwtr.lOLnt  IBCaL  tWi  tl  0*1 
Cil.itf;<nrleTed,aciLSM!  eCiLSHe;  IDCaLMB:  UCal.ISli 
BI;t)C£lMj  n^kLCMj  2SCaLI2T;  l&CaLcni  si^71I. 

UraMpntT^-VOLCn;  SICkLIt3. 

DmA of pu^-HaSectliv appeal, E  CaL34Sj  tacsaat  hi.] 


I.  Ftom  a  final  jodgmelit  ja  an  action  oi  special  pio- 
wsdlDt  contmenced  In  tlio  court  InwhichthesaiDels  tea- 
deied,  within  ona  year  after  the  entry  of  judgment;  bnt 
u)  ezceptiun  to  the  decision  or  verdict,  on  ihe  ground  that 
it  li  not  gnpported  by  the  evidence,  cannot  be  reviewed  on 
anappeal  from  the  judgment,  unlcBS  the  appeal  is  taken 
witluD  sixty  daja  after  the  rendition  of  the  judgment; 

3.  From  a  judgment  rendered  on  an  appeal  from  an  in- 
fedoicontl,  witEin  ninety  days  after  the  entry  of  such 

iTVnm  an  order  granting  or  refusing  a  new  trial;  from 
anocder  granting  or  dissolving  an  injunction;  from  an 
oria  refusing  to  grant  or  dlBso&e  an  injunction ;  from  an 
oid«r  dissolving  or  refusing  to  dissolve  an  attaohment: 
(rom  an  order  grantiog  or  tef  nslng  to  grant  a  change  of 
tiMpUceof  tiKil;  from  any  special  order  made  after  final 
judgnient,  and  from  an  lDt«rlocnto^  judgment  in  actions 
tot  partition  o(  real  property,  and  &om  an  order  confirm- 
ini,  ehangi]^,  modllylng  or  setting  aside  the  leport  In 
"Sole  or  m  part,  of  the  referees  in  actions  for  partition  ot  , 
real  property,  In  the  cases  mentioned  In  the  provisions  in 
■ectKin  seven  hundred  and  sixty  three  of  tliia  Code,  witb- 
in  sixty  days  after  tbe  order  or  interlocntory  jodgment  is 
made  and  entered  in  the  minutes  of  the  court  or  filed  with 
llwolerk.    [In  effect  April  12th,  1880,) 

^rpalM— to  Saprsme  Crmtt,  sees.  sea-aUi  to  Snpenoc  Conrt,  ttet, 

BBtftaat-Btea  at  tees.  W,  IM,  ami  not«a. 
BUlBfrevlBv— UOaLta  UOaL78  tlCoLJai 
BDBDivisias  1     Final  jndpnant   Broad  too  M  Cal  IK   11  CaL 


^u^KcaUiHi  or  trial  order  letualDK  and 

■CttW   m  iQ  jodgnunt,  3i  CaL  «n 

unMbl^tbG  i;iitItlaD&i  WC^U    tnut 


Special  procaedlsE,  In— I  Cd.l79i  tCaLUn;  mCaLattU' 

iecai. 4Ui  Id caL  ii2i  n (HO.  11)  3s coLSM)  ti caL  i2s:  SI <>■ 

WiiUa  one  rsai— 38  CaL  mi;  47  Cal.  18',  49  Cal.  IWj  ■* 
Fuldi,  No.  6.119.  Fob.  nil,  1880, 6  F*c  O.I..  J.  IS:  bcstnalwrf 
■ea next iiocs :  nabpraloased,  wlien.tiCiiLn:  Froliate Caioill 
■lity  days  only,  sea.  ITU. 

BntrrofjiulginNit— afteT,49  0)d.  IM;  HoLanibllnv. 

O.L.J.419I  before CDao.&omrenaitlon,S»CaI.4iersi  Cblw 
ua-.nCM.lWiXtM.iii-.iSian.i'iiiaCai.asinScaLSt. 
iDBofficlenor  of  evldenoe^Uma  tar  apueol  from,  (V  CU.  IK 
SUBDIVIBIOIt  >.  JndBmaot  rendBrod  on  appeal— Hd 

ninn,  SO  cm.  HI;  «  cm.  no. 

SU&DIYISIOB  3-  Grantinf  or  rof^BiaE  uv^f  trial,  appal 
ordar— ttanerally,  see  Bubil.  1b,  oniler  Fihai.  JOBOaiEjiTi  ?"  ""^ 
EraDtlDv,  I  CBirnsj  13  Csl.  31131  U  Cal.  3St:  rafualug,  M  CuJ, 
CbI.  isit  35  CbL  ilis  to  oal.  109:  U  Cul.  tBi;  U  Cal.  ili;  (I  ( 
GsiL  MB :  time  tor  uppeal.  Bee  Sixty  Datb,  nolo,  iii^ra.  Ir 
appeal  bout  order  OD-itimUiis,  17  L'al.  ieOi  18  Cal.  390: 
Grai;.Marc^41to,l_8B0,i  Pan. O.L.J. 71:  by  ooimty  jadge.l 

S3  lo  dlieoli 

□hange  of  TeoDe— order  aa  to,  generally,  nee 
Irectlr  ^pealoble,  G  Cal.  4*0;  7  Cal.  117. 
Speolol  order  after  final  jadEmeni— appeal 


Partition— 

Feb.  ITCH,  isei, 

C&L^:  gtinerally,  BcOfleo.Tl 

Other  ord( 


lit  tee  40  Cal.  HE. 


a?s;;,: 
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itf  days— 22  Cal.  «50;  90  CaL  11, 280;  81  GaL  207;  35  Cal.  216;  38  Ca). 
43  CaL  482,  (£25.  636;  61  CaL  417;  63  CaL  630. 

,940.  Ati  appeal  is  taken  by  filing  with  the  clerk  of 
court  in  w^hich  the  judgment  or  order  appealed  from 
litered»  a  notice  stating  tbe  appeal  from  the  same,  oc 
le  specific  part  thereof,  and  serving  a  similar  notice  on 
•  adverse  party  or  his  attorney.  The  order  of  service 
immateri^,  but  the  appeal  is  ineffectual  for  any  pur- 
le  unless  witbin  five  days  after  service  of  tbe  notice  of 
peal,  an  undertaking  be  filed,  or  a  deposit  of  money  be 
kde  with  tbo  clerk,  as  hereinafter  provided,  or  the  un- 
rtakini^  be  ^waived  by  the  adverse  party  in  writing.  [In 
ect  July  1st,  1880.] 

ippeal,  steps  of— before  Code,  8  Gal.  133, 340;  9  CaL  641 ;  10  Cal.  31. 
fotice  of  appeal^IUauitites,  2i  Cal.  361;  29  Gal.  224;  32  Cal.  160;  39 
U289;  40  Cal.  154.  To  whom  ffiven,3S  Cal.  637.  Filing  and  servinp 
Ur  immaterial,  1>ut  both  same  day,  since  Code,  46  Cal.  650;  AH  Cal.  567: 
nriOGsly  otherwise,  10  Cal.  180;  42  Cal.  402;  before  Code,  prior  service 
Broper,  10  Cal.  31 :  24  Cal.  94, 229;  26  Cal.  262;  30  Cal.  627;  32  Cal.  479: 
Cal.  317;  34  Cal.  518;  43  Cal.  278.  Sertice,  on  attorney.  7  Cal.  244;  3J 
1.  \U',  39  Cal.  150:  and  generally,  see  sec.  1010  et  teg. :  formerly  none 
probate  appeads,  34  Cal.  685:  bat  see  sec.  1714.  Chven  too  late,  effect 
^appeal,  23  CaL  650;  60  Cal.  94.    Stipulation  as  to  filing*  29  Cal.  460. 

D'ndertakine  on  wveaX—R^uirements  of,  sec.  941,  and  nofts.  £/o- 
«es«arv,  when,  sees.  965. 1058.  Within  five  days,  15  Cal.  383, 386;  42  Cal. 
1:  ana  not  before  notice  of  appeal  given,  10  Cal.  480;  16  Cal.  423;  19 
tL77:  24  CaL  600;  43  Cal.  275;  46  CaL  650:  wltbln  time  limited  for 
PVeal.  51  CaL  417.  Ineffectual  appeal,  not  to  be  dismissed,  52  Cal.  325. 
mention  to  euretiest  time  for,  sec.  648  and  notes. 

§  941.  The  undertaking  on  appeal  must  be  in  writing, 
nd  must  be  executed  on  tiie  part  of  the  appellant,  by  at 
Bast  two  sureties,  to  the  effect  that  the  appellant  will  pay 
iH  damages  and  costs  which  may  be  awarded  against 
dm  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceed- 
ik|^  three  hundred  dollars;  or  that  sum  must  be  deposited 
ffixh  the  clerk  with  whom  the  judgment  or  order  was 
interedj.to  abide  the  event  of  the  appeal. 

Undertaking  on  appeal— /U<n0,  time  for,  sec.  940  and  note;  and  see 
KC.  1054;  13  CaL  31:  proof  of,  8  CaL  1^.  Suffieieney  of*  sec.  954;  5  CaL 
g;7pal.^*  0 Cal.  33:  10 Gal.  185:  13  Gal. 602, 606;  15  Cal.  31;  18Cal.402; 

8a  CaL  612 ;  23  CaL  138, 526:  43  Cal.  32.  Liability  on,  9  Cal.  273 ;  10  Cal.  617 ; 
^V  853:  16  Cal.  69;  23  CaL  169, 268;  29  Cal.  138:  33  Cal.  101 :  38  Cal.  696; 
CaL  453;  Crane  v.  Weymoatb,  March  31st,  1880, 5  Pac.  0.  L.  J.  315. 
gvrehes,  paying  Judgment,  sec.  1069;  53  CaL  616:  Justification  of,  sec. 
N8  and  note.   Suit  by  assignee,  6  CaL  81. 

Deposit  with  clerk— sec.  948,  also  sees.  573, 2104. 

Undertakings  generally— ^'a5i7{«y,  attachment,  13  Cal.  553;  4¥  CaL 
KB:  crbn^al  case,  8.  F.  v.  Randall,  March  23rd,  1880,  5  Pac.  G.  L. 
•K^iS^^utor,  29  Cal.  96:  injimction,  3  Cal.  218:  4  Cal.  88;  9  CaL 
»:  10  CaL  833, 390;  13  Cal.  585,588;  25  Cal.  170;  28  CaL  11:  law  not  re- 
quired by.  20  Cal.  528:  parties  suing,  2  Cal.  662:  7  CaL  651:  9.  CaL  285. 
i7V^!i^^  testification  <^8  Cal.  121:  UablUty  of.  Civil  Code,  sec.  2836; 
<<  GaL  606;  28  CiO.  535:  qnaliflcatlon,  sec.  1058:  subrogation,  sec  709. 

Cobb  Ciy.  Pboo.— »•• 
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§  942.   If  the  appeal  be  from  a  judgment  or 
directing  the  payment  of  money,  it  does  not  stay  thftj 
cution  of  the  judgment  or  order  unless  a  written  r^ 
taking  be  executed  on  the  part  of  the  appellant,  by  i 
more  sureties,  to  the  effect  that  they  are  bound  in  dc 
the  amount  named  in  the  judgment  or  order;  thatf 
judgment  or  order  appealed  from,  or  any  part  thei 
affirmed,  or  the  appeal  be  dismissed,  the  appellant 
pay  the  amount  directed  to  be  paid  by  the  jadgme 
order,  or  fche  part  of  such  amount  as  to  which  toe 
ment  or  order  is  affirmed,  if  affirmed  only  in  part,  an 
damages  and  costs  which  may  be  awarded  againstj 
appellant  upon  the  appeal,  and  that  if  the  appellant  i* 
not  make  such  payment  within  thirty  days  after  the  ^ 
of  the  remittitur  from  the  Supreme  Court  in  the  c 
from  which  the  appeal  is  taken,  judgment  may  beent 
on  motion  of  the  respondent  in  his  &vor  against  the  i 
ties,  for  such  amount,  together  with  the  interest  that) 
be  due  thereon,  and  the  damages  and  costs  which  msa 
awarded  against  the  appellant  upon  the  appeaL    Ii 
judgment  or  order  appealed  from  be  for  a  greater  ai 
than  t^o  thousand  dollars,  and  the  sureties  do  noti 
in  their  affidavits  of  justification  accompanying  them 
taking,  that  they  are  each  worth  the  sum  specified  in  i 
undertaking,  the  stipulation  may  be  that  the  judgment! 
be  entered  against  the  sureties  shall  be  for  such  amoir 
only  as  in  their  affidavits  they  may  state  that  they  i 
severally  worth,  and  judgment  may  be  entered  agninsti 
sureties  by  the  court  from  which  tne  appeal  is  taken, : 
Buant  to  the  stipulations  herein  designated.    When 
judgment  or  order  appealed  from  is  made  payable  is 
specified  kind  of  money  or  currency,  the  judgment  f»\ 
tered  against  the  sureties  upon  the  undertaking  most  l»| 
made  payable  in  the  same  kind  of  money  or  owaeioxsj* 
[In  effect  July  1st,  1880.] 

Undertaking  to  stay  ezecntion— lOCal.835;  13  CaL602;  15CaL$ 
25 Cal.  337:  40  Cal.  278;  49  Cal.  72, 351;  HUl  t>.  Flnnigan,  April  6tbilA 
6  Pac.  C.  L.  J.  301. 

Judgment  affirmed— or  appeal  dismissed,  6  GaL  175;  15  CaL  S7i^ 

Cal.  138. 

Specified  kind  of  money— sec.  667  and  notes. 

§  943.  If  the  judgment  or  order  appealed  from,  diw^ 
the  assignment  or  delivery   of  documents  or  person* 

Eroperty,  the  execution  of  the  judgment  or  order  cannj 
e  stayed  by  appeal,  unless  tne  things  required  to  ^ 
assigned  or  delivered  be  placed  in  the  custody  of  bucb 
officer  or  receiver  as  the  court  may  appoint,  or  unless  afl 
undertaking  be  entered  into  on  the  part  of  the  appeUiUi^ 
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with  at  least  two  sureties,  and  in  such  amount  as  the 
court,  or  a  judge  thereof,  may  direct,  to  the  effect  that 
the  appellant  will  obey  the  order  of  the  appellate  court, 
upon  the  appeal.    [In  effect  March  0th,  1880T] 

ReceiTer— sec.  564. 

Undertaking— sec.  941. 

§  944.  If  the  iudgment  or  order  appealed  from  direct 
the  execution  oi  a  conveyance  or  other  instrument,  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by 
the  appeal  until  the  instrument  is  executed  and  deposited 
with  the  clerk  with  whom  >the  judgment  or  order  is  en- 
tered, to  abide  the  judgment  of  the  appellate  court. 

§  945.  If  the  judgment  or  order  appealed  from  direct 
the  sale  or  delivery  of  possession  of  real  property,  the  ex- 
ecution of  the  same  cannot  be  stayed,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed,  or  the  appeal  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  time  of  the  appeal  until  the  de- 
livery of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  to  be  fixed  by  the  judge  of 
the  court  by  which  the  judgment  was  rendered  or  ordei 
made,  and  which  must  be  specified  in  the  undertaking. 
When  l^e  judgment  is  for  the  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
undertaking  .must  also  provide  for  the  payment  of  such 
deficiency. 

Beahy,  salp  or  delivery  of  possession  cf— 21  Cal.  233;  Enfland  v. 
Lewis,  25  Cal.  337;  29  Cal.  11;  38  Cal.  eOO:  undertaking,  sec.  941. 
Wasto-HBCCS.  745, 74e. 

§  946.  Whenever  an  appeal  is  perfected,  as  provided  in 
the  prececKng  sectibns.of  this  chapter,  it  stays  all  further 

Sroceedings  in  the  court  below  upon  the  judgment  or  or- 
er  appealed  from,  or  upon  the  matters  embraced  therein, 
and  releases  from  levy  property  which  has  been  levied 
upon  under  execution  issued  upon  such  judgment;  but 
the  court  below  may  proceed  upon  any  other  matter  em- 
braced in  the  action  and  not  affected  by  the  order  ap- 
pealed from.  And  the  court  below  may,  in  its  discre- 
tion, dispense  with  or  limit  the  security  required  by  this 
chapter,  when  the  appellant^  is  an  executor,  administra- 
tor, trustee,  or  other  person  acting  in  another's  right. 
An  appeal  does  not  continue  in  lorce  an  attachment 
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unless  an  undertaking  be  executed  and  filed  on  the] 
of  the  appellant,  by  at  least  two  sureties,  in  doa 
amount  of  tlie  debt  claimed  by  liim,  that  the  ap; 
will  pay  all  costs  and  damages  which  the  res^ 
sustain  by  reason  of  the  attachment,  in  case  the  o 
the  court  below  be  sustained;  and  unless,  within  five 
after  the  entry  of  the  order  appealed  from,  such 
be  perfected.    [In  effect  July  1st,  1874.] 

Stay  of  proceedings— sec.  949n;  7  CaL  132;  47  Cal.  SA;  S3  GaL 

Levy,  release  of— not  before  Code,  43  Cal.  72. 

Security  of  ezecntor,  etc—see  sec.  966. 

§  947.  The  undertakings  prescribed  by  sections 
hundred  and  forty-one,  nine  hundred  and  forty-two, 
hundred  and  forty-three,  and  nine  hundred  ana  for^- 
may  be  in  one  instrument  or  several,  at  the  option 
appellant. 

Undertakings— sec.  941,  notes. 

§  948.  The  adverse  party  may  except  to  the  snffit 
of  the  sureties  to  any  of  tne  undertakings  mentions 
sections  nine  hundred  and  forty-one,  nine  hundred 
forty-two.  nine  hundred  and  forty-three,  and  nine  hi 
red  and  forty-five,  at  any  time  within  thirty  days 
the  filing  of  such  undertaking;  and  unless  tuey  or 
sureties,  within  twenty  days  after  the  appellant  lias     , 
served  with  notice  oi  such  exception,  justify  befoie 
judge  of  the  court  below,  or  county  clerk,  upon  five  ~ 
notice  to  the  respondent  of  the  time  and  place  of  j\ 
cation,  execution  of  the  judgment,  order,  or  decree 
pealed  from  is  no  longer  stayed ;  and  in  all  cases  wl 
an  undertaking  is  re(iuired  on  appeal  by  the  provisional 
this  title,  a  deposit  in  the  court  below  of  the  amount i 
the  judgment  appealed  from,  and  three  hundred  doll" 
in  addition,  shall  be -equivalent  to  filing  the  undertaki 
and  m  all  cases  the  undertaking  or  deposit  may  be  waii 
by  the  written  consent  of  the  respondent.      [In  dMt* 
March  9th,  1880.] 

Justification  of  sureties— see  sec.  495;  1  Cal.  199:  32  CaL  873:  noCMI 


of,  10 Cal. 480:  15  Cal.  361 :  cilect of  faiJure,  10  Cal.  Iss, 480;  17  CaLttS 

"  ■        -     algan,  March  lath,  1880, 6  Pac.  C.  I*.  J.  122;  Olf , 

April  6th,'1880, 5  Pac.  C.  L.  J .  301 :  before  county  judge,  prior  to 


62  Cal.  447;  Hill  v.  Finnii 


1880, 18  Cal.  668;  21  Cal.  513: 


I,  March 
1.301:  be 
waiver,  32  Cal.  49. 


§  949.  In  cases  not  provided  for  in  sections  nine  hondxti 
and  forty-two,  nine  hundred  and  forty-three,  nine  hundrei 
and  forty-four,  and  nine  hundred  and  forty-five,  thoiw* 
f  ecting  of  an  appeal  by  giving  the  undertaking  or  ma&iiV 
the  deposit  mentioned  in  section  nine  hundred  and  foi^ 
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one,  stays  proceedings  in  the  court  below  uj)on  tbe  judg- 
ment or  order  appealed  from,  except  where  it  directs  the 
sale  of  perishable  property ;  in  which  case  the  court  below 
may  order  the  property  to  be  sold  and  the  proceeds  there- 
of to  be  deposited,  to  abide  the  judgment  of  the  appellate 
court.  And  except  also,  where  it  adjudges  the  defendant 
guilty  of  usurping,  or  intruding  into,  or  unlawfully  liold- 
mg  public  office,  civil  or  military,  within  this  State.  And 
except  also,  where  the  order  grants,  or  refuses  to  grant,  a 
change  of  place  of  trial  of  an  action.  [In  effect  February 
16tb,  1874.  J 

Stay  of  proceedings-?  Gal.  132;  19  CaL  118;  24  CaL  269;  25  Gal.  3.37; 
ffiCal.G22. 

§  950.  On  an  appeal  from  a  final  judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  of  the  judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case,  upon  which  toe  appellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
alter  decision  of  such  motion,  when  the  motion  is  made 
upon  tbe  minutes  of  the  court,  as  provided  in  section  six 
hmidred  and  sixty-one,  or  any  bill  of  exceptions  settled, 
aaj^rovided  in  sections  six  hundred  and  forty-nine  or  six 
hnndred  and  fifty,  or  used  on  motion  for  a  new  trial,  may 
be  used  on  appeal  from  a  final  judgment  equally  as  upon 
ftppeal  from  the  order  granting  or  refusing  the  new  trial. 
PneffectJoly  1st,  1874.] 

^P^pen  on  appeal  from  judgment—^  Gal.  281 ;  Welch  v.  Allen, 
£eb.26tb,  1880:  notice  of  appeal. 8  CaL  840;  10  Gal.  490;  29  Cal.460;  35  Gal. 
W:  ]uds^ent  roll,  sec.  670  and  notes;  47  Gal.  604:  53  Gal.  251:  excep- 
ttODfl.sec.  956:  2  Gal.  54;  32  Gal.  01;  47  Gal.  640,643;  50  Gal.  508, 524;  51 
CaLflO;63GaL602. 

Thtnscript-genoraUy,  sec.  129n:  8  Gal.  340;  10  Gal.  491 ;  24  Gal.  2G7;  26 
^263;  27 GaL  649;  28  Gal.  555:  23  Gal.  461, 486;  31  Cfal.  107,657 :  34  Gal.28. 
W:  35  CaL  181:  36  Gal.  129,521,  580;  3D  Gal  93;  43  GaL  177,458,482:  47 
^605;  48  CaL  28;  49  Gal.  340:  autlienticJtion  of,  sec.  953  and  notes  r 
contents,  sees.  950-952  and  notes,  supra. 

§  95L  On  appeal  from  a  judgment  rendered  on  an  ap- 
peal, or  from  an  order,  except  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below.    [In  effect  July  1st,  1874.] 

^pen  on  appeal  from  judgment— compare  sec.  950n. 

Beeerd  on  appeal  from  order8>-25  Gal.  584;  27  Gal.  685;  28  GaL  649; 
«  CaL  634;  47  GaL  167. 

.  §  952.  On  an  appeal  from  an  order  granting  or  ref  us- 
U)g  a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  not^ice  of  appeal,  of  the  order  appealed 


]lS  953-6  APPEALS  rx  general. 

from,  and  of  the  papers  designated  in.  section  sik 

and  sixty-one  of  this  Code.    [In  effect  July  1st,  1874] 

Pupen  on  appealr-geasxaUy,  see  sees.  950, 961.«> 

Order  as  to  new  trial-^record  on  smeal  from,  2S  GaL  510; 
5U;  28  CaL  56;  29Cal.  612;  45  GaL  174;  TTliompsQii  «.  Fattenao.^ 
23rd,  1880, 5Fac.  C.  L.  J.  388. 

§  953.  The  copies  provided  for  in  the  last  threei 
tions  must  be  certified  to  be  correct  by  the  clerk  or  \ 
attorneys,  and  must  be  accompanied  with  a  certific 
the  clerk  or  attorneys  that  an  undertaking  on  api 
due  form,  has  been  properly  filed,  or  a  stipulation 
parties  waiving  an  undertaking.    [In  effect  July  Ist,  IS 

Certificate— 42  Cal.  629;  43 Cal.  25, 54 ;  51  Cal.  420:  Winder  «.  Head. 
March  3rd,  1880. 5  Fac.  C.  L.  J.  67 :  undertaking  filed,  8  CaL  3M;  tt< 
5J;  52  CaL  644. 

Stipulation— 48  CaL  83:  generally,  283». 

Transcript— sec.  950i». 

Review  on  appeal— sec.  53n:  when  certiorari  proper  modd^'i 

§  954.  If  the  appellant  fails  to  furnish  the  reqi 
papers,  the  appeal  may  be  dismissed;  but  no  appeal 
be  dismissed  for  insufiiciency  of  the  undertaking  then 
if  a  good  and  sufficient  undertaking,  approved  by  a  j 
tice  of  the  Supreme  Court,  be  filed  in  the  Supreme  O 
before  the  hearing  upon  motion  to  dismiss  the  appeal. 

Requisite  papers  not  furnished— i>t«muja;/or,  sec.  129fi;  2GiLj 
150, 162;  5  Cal.  155;  25  Cal.  684;  33  Cal.  572:  47  Cal. 414;  50  Cal.  94; 
V.  Center,  March  Ist,  1880,  5  Pac.  C.  L.  J.  40:  Spinetti  v.  Brl 
April  7th,  1880, 5  Pac.  C.  L.  J.  329 :  motion ,  8  Cal.  347 ;  38  Cai. « 
60(i:  43  Cal.  151 :  restoration  of  appeal.  2  Cal.  162;  21  Cal.  512;  25CaL 
Substituted  undertaking »2\  CaL 512;  23 Cal. 526;  32  Cal. 375;  53 CaL ^ 

§  955.  The  dismissal  of  an  appeal  is  in  effect  an  affii^ 

ance  of  the  judgment  or  order  appealed  from,  unless  ' 

dismissal  is  expressly  made  without  prejudice  to  aD( 

appeal. 

Efibct  of  dismissal— 15  Cal.  324:  16  Cal.  207;  40  Gal.  101, 278;  SpiBOTi 
V.  Brignardello,  April  7th,  1880, 5  Pac.  C.  L.  J.  329. 

Control  over  judgment  on  appeal— sec.  53n. 

§  956.  Upon  an  appeal  from  a  judgment,  the  court  stff  ^ 
review  the  verdict  or  decision,  and  any  inte^mediate•<)^ 
der  or  decision  excepted  to,  which  involves  the  merits,  * 
necessarily  affects  the  judgment,  except  a  decision  or* 
der  from  which  an  appeal  might  have  been  taken.  [Ap* 
proved  April  3rd,  187(i— in  effect  June  1st,  1876.] 

Review  on  appeal-Hsec.  53»;  Ashley  v.  Olmstead,  April  21st,  I88i^/ 
Pac.  C.  L.  J.  310;  Thompson  v.  Patterson,  April  23rd,  1880, 5  Pm.C.» 
J.  383;  Freeman  v.  Campbell,  May  20th,  1880, 9  Fac.  C.  L.  J.  533. 

Intermediate  ordors^ilTon-ai^pea^aWe,  see  under  sec.  939n:  embo^ 
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I  record,  28  Cal.  170,299:  41  Cal.  136;  43  GaL  23^  48  OaL  180,  MBL 
ing Judgment,  24  Cal.  447. 

>ealable  order— not  reviewed,  43  Cal.  387. 

tlorari — wtiere  no  appeal,  53  Cal.  496. 

957.  When  the  judgment  or  order  is  revened  or  mod- 

It  the  appellate  court  may  make  complete  restitution 

ll  property  and  rights  lost  hy  the  erroneous  judgment 

>raer,  so   tar  as.  such  restitution  is'  consistent  with 

Action  of  a  purchaser  of  property  at  a  sale  ordered 

^e  judgement,  or  had  under  process  issued  upon  the 

g;ment,  on  the  appeal  from  which  the  proceedings  were 

stayed ;  and  for  relief  in  such  cases  the  appellant  may 

fe  his  action  against  the  respondent^  enforcing  the  judg- 

nt  fox  the  proceeds  of  the  sale  of  the  property,  after 

iucting^  therefrom  the  expenses  of  the  sale,    when  it 

>ears  to  the  appellate  court  that  the  appeal  was  made 

delay,  it  may  add  to  the  costs  such  damages  as  may  be 

(t.    [In  effect  July  1st,  1874.] 

iidgxnent  reTersed-Hsec.  966,  also,  sec.  03n. 

lodified~«ec.  fiSn;  Kern  Valley  Bank  v.  Chester,  Jtine  8rd,  1880,  6 
e.  ex..  J. 520. 

lestitntion— 10  CaL  335;  14  Cal.  667;  18  Cal.  275;  46  Cal.  275;  48  GaL  689. 
fosts  on  appeal— generally,  sec.  1034;  33  Cal.  161:  and  for  costs  be* 
V,  etc.!  see  sees.  1022>1039:  where  modification  of  Judflrment.  sec. 
n,  saba.  2 ;  1  Cal.  01 ;  13  Cal.  491 ;  18  Cal.  689 ;  49  Cal.  293. 

ippeal  for  delay— damages,  as  penalty,  23  Cal.  649;  33  Cal.  161;  53 
it  187;  Livermore  r.Hodgkins,  May  26th.  1880,  5  Pac.  C.L.  J.  516: 
scKHiUattQ  awarded.  2  Cal.  149. 190. 158;  9  Cal.  94, 277;  10  Cal.  522, 623;  12 
A>^97m8;  14  Cal.  241;  41  Cal.  359, 661;  43  Cal.  497;  44  Cal.  131;  45  CaL 
Vel  ^^^  ®^^*  ^  ^^  ^^^*  'HiXTt,  Boothe,  Feb.  12th,  1880, 4  Pac.  C.  L. 

§  958.  When  judgment  is  rendered  upon  the  appeal,  it 
just  be  certified  Dy  the  clerk  of  the  Supreme  Court  to  the 
lerk  with  whom  the  judgment  roll  is  file&,  or  the  order 
ppealed  from  is  entered.  In  cases  of  appeal  from  the 
augment,  the  clerk  with  whom  the  roll  is  filed  must  at- 
Ach  the  certificate  to  the  judgment  roll,  and  enter  a  min- 
^  oi  the  judgment  of  the  Supreme  Court  on  the  docket; 
^inst  the  original  entry.  In  cases  of  appeal  from  an 
>raer,  the  clerk  must  enter  at  length  in  the  records  of  the 
jourt  the  certificate  received,  and  minute  against  the  en- 
^of  the  order  appealed  from,  a  reference  to  the  certifi- 
i^e,  with  a  brief-  statement  that  such  order  has  been 
*flinned,  reversed,  or  modified  by  the  Supreme  Court  on 
«^Ppea\.  * 

lodgment  rendered  on  appeal— sec.  53n:  rehearing,  sec.  129». 

Remittitar-amendment  after,  19  Cal.  127:  costs.  3  Cal.  212:  12  Cal. 
«i\  L9  CaL  137:  <9lnion,sec.  129n:  power  of  court  below.  8  CaL  214;  32 
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Cal.  4U;  83  Cal.  484;  41  Gal.  588;  45  Gal.  ISO,  617:  recalling,  22  CaL] 
Cal.  fi2;  S6  CaL  329;  43  Gal.  178;  46  CaL  640;  53  Gal.  473. 

§  959.  The  provisions  of  this  chapter  do  not 
appeals  to  Superior  Courts.    [In  effect  March  9th, 
Appeals  to  Saperlor  Oonrtd—secs.  974-980. 
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CHAPTER  II. 

APPEALS   TO   SUPREME'  COURT. 

963.  When  an  appeal  may  be  taken. 
96i.  Appeals;  in  wbat  cases  appealed  ftromJnstices' Courts. 
965.  Appeals  by  executors  and  administrators. 
!  966.  Acts  of  executors  and  administrators,  wbere  appointment  va- 
cated. 

§  963.  An  appeal  may  be  taken  to  the  Supreme  Court, 
from  a  Superior  Court,  in  the  following  cases : 

1.  From  a  final  judgment  entered  in  an  action  or  spe- 
cial proceeding  commenced  in  a  Superior  Court,  or 
broaebt  into  a  Superior  Court  from  another  Court; 

2.  f'rom  an  order  granting  or  refusing  a  new  trial ;  or 
granting  or  dissolving  an  injunction;  or  refusing  to  grant 
or  dissolve  an  injunction;  or  dissolving  or  refusing  to  dis- 
solve an  attachment;  or  changing  or  refusing  to  change 
the  place  of  trial;  from  any  special  order  made  after  final 
judgment;  and  from  such  interlocutory  judgment  in  ac- 
tions for  partition  as  determines  the  rights  and  interests 
of  the  respective  parties  and  directs  partition  to  be  made; 

3.  From  a  judgment  or  order  granting,  refusing,  or  re- 
voking letters  testamentary,  or  of  administration,  or  of 
goardianship;  or  admitting  or  refusing  to  admit  a  will  to 
probate ;  or  a«ainst  or  in  mvor  of  the  validity^  of  a  will . 
orreyoking  the  probate  thereof;  or  against  or  in  favor  of 
setting  apart  property,  or  making  an  allowance  for  a 
widow  or  child;  or  against  or  in  favor  of  directing  the 
partition,  sale,  or  conveyance  of  real  property;  or  set- 
tling an  account  of  an  executor,  or  administrator,  or 
g[aardian;  or  refusing,  allowing,  or  directing  the  distribu- 
tion or  partition  of  an  estate,  or  any  part  thereof;  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 
or  confirming  or  refusing  to  confirm  a  report  of  an  ap- 
praiser setting  apart  the  homestead. 

BuBDiTisiON  1.  Appeal  firom  final  judgment— compare  sec.  939, 
labd.  1,  and  notes. 

STTBsrTisiON  2.  Appeals  firom  ordera<-compare  sec.  939,  snbd.  3, 
manotes. 

Sttbsivisiov  S.  Appeals  firom  probate  deoislons— generally,  see 
ncs.  17U,  1715;  84  CaL  682:  special  administration,  granting  no  appeal, 
Kc  1413:  goardlansbip,  43  Cal.  83:  refusing  probate,  36  Cal.  75:  setting 
•Ipart  homestead.  E-tate  of  Bums,  Feb.  28tb,  1880,  5  Pac.  O.  L.  J.  49: 
lettltng  account,  38  Cal.  105:  order  of  distribution,  40  Cal.  463;  49  CaL 
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B50 :  refusing  payment  of  claim,  49  Gal.  152.  Non-ai>pealable  ( 
15  Cal.  2NTWCal.  293:  51  GaL  563 ;  53  Cal.  631 :  Estate  of  Mont 
Hay  27th,  1880, 5  Pac.  C.  L.  J.  478. 

§  964.  The  foregoing  section  does  not  apply  in 
appealed  from  Justices',  Police,  or  other  inferior  a 
except  cases  of  forcible  entry  and  detainer,  and  cases] 
volving  the  title  or  possession  of  real  property,  ot^ 
legality  of  any  tax,  impost,  assessment,  toll,  or  mm 
fine,  or  in  which  the  demand,  exclusive  of  interest,  at\ 
value  of  the  property  in  controversy,  amounts  to  ' 
hundred  dollars. 

Appeals  to  Saperior  Obnrt— sec.  974  et  aeq. 

Forcible  entry  and  detainer— concurrent  Jurisdiction  oi  Ji 
Courts,  sec.  113,  subd.  1. 

§  965.  When  an  executor,  administrator,  or     

who  has  given  an  official  bond,  appeals  from  a  jnd| 
or  order  of  the  Superior  Court  made  in  the  procef 
had  upon  the  estate  of  which  he  is  executor, 
tor,  or  guardian,  his  ofQcial  bond  shall  stand  in  the, 
of  an  undertaking  on  appeal;  and  the  sureties  the 
shall  be  liable  as  on  such  undertaking. 

Undertaldng— on  appeal,  and  generally,  sec.  941,  notes. 

Probate  appeals— sec.  963,  subd.  3  and  notes. 

§  966.  When  the  judgment  or  order  appointing  an 
ecutor,  or  administrator,  or  guardian,  is  reversed  on 
peal,  for  error,  and  not  for  want  of  jurisdiction  of 
Court,  all  lawful  acts  in  administration  upon  the 

Serformed  by  such  executor,  or  administrator,  or 
ian,  if  he  have  qualified,  are  as  valid  as  if  such  juf 
or  order  had  been  affirmed. 
Appointment  of  executor,  etc.— appeal  from,  soc.  96S,  subd.  S. 
Beatitntion  on  reversal,  etc.— sec.  957. 
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CHAPTER  in. 
AFPEAIiS   TO   SX7FERIOR   COURTS. 

Appeal  from  judgment  of  Justice's  or  Police  Court. 

Appeal  on  questions  of  law  statement. 

Appeal  on  questions  of  fact,  or  law  and  fact. 

Transmission  of  papers  to.  appellate  court. 

Undertaking  on  appeal. 

Stay  of  proceedings  on  filing  undertaking. 

Powers  of  Superior  Court  on  appeaL 

§  974.  Any  party  dissatisfied  with  a  jad^mont  ren- 
dered in  a  civil  action  in  a  Police  or  Justice's  Court,  may 
appeal  therefrom  to  the  Superior  Court  of  the  countv,  at 
any  time  witliin  thirty  days  after  the  rendition  of  the 
judgment.  The  appeal  is  taken  by  filing  a  notice  of  ap- 
peal with  the  justice  or  judge,  and  serving  a  copy  on  the 
adverse  party.  The  notice  must  state  whether  the  appeal 
is  taken  from  the  whole  or  9  part  of  the  judgment,  and  if 
from  a  part,  what  part,  and  whether  the  appeal  is  taken 
on  questions  of  Iftw  or  fact,  or  both. 

Notioe  of  appeal— suflclency,  6  Cal.  124:  23  Cal.  136;  service  on- 
adyerse  party,  see  sec.  1015;  6  Cal.  245:  7  Cal.  245,  and  compare  sec. 
MO:  proof  oi  service,  16  CaL  368:  appeaJ,  when  proper  remedy,  60  CaL 
509. 

§  975.  When  a  party  appeals  to  the  Superior  Court  on 
questions  of  law  alone,  he  must,  within  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  of  the  case 
and  file  the  same  with  the  justice  or  judge.    The  state- 
ment must  contain  the  grounds  upon  which  the  party  in- 
tends to  rely  on  the  appeal,  and  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  grounds,  and  no  more. 
Within  ten  days  after  he  receives  notice  that  the  state- 
ment is  filed,  the  adverse  party,  if  dissatisfied  with  the 
same,  may  file  amendments.    The  proposed  statement 
aod  amendments  must  be  settled  by  the  justice  or  judge; 
and  if  no  amendment  be  filed,  the  original  statement  stands 
as  adopted.    The  statement  thus  adopted,  or  as  settled 
by  the  justice  or  judge,  with  a  copy  of  the  docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the 
parties  during  the  trial,  and  the  notice  of  appeal,  may  be 
used  on  the  nearing  of  the  appeal  before  the  Superior 
Court. 

Settlement  of  statement— on  appeal,  compare  sec  660  and  notes. 
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§  976.  When  a  party  appeals  to  the  Superior 

questions  of  fact,  or  on  questions  of  both  law  and 

no  statement  need  be  made,  but  the  action  must  bal 

anew  in  the  Superior  Court.    [In  effect  March  26th, 

Tried  anew— 4  Cal.  63,  75;  10  CaL  19;  11  GaL328:  conduct  of  1 
sec.  980. 

§  977.  Upon  receiving  the  notice  of  appeal, 
payment  of  the  fees  of  the  justice  or  judge,  and  filii 
undertaking  as  required  in  the  next  section,  and 
settlement  or  adoption  of  statement,  if  any,  the  ' 
or  judge  must,  within  five  days,  transmit  to  the  cl 
[the  Superior  Court,  if  the  appeal  be  on  questions  of 
alone,  a  certified  copy  of  his  docket,  the  statement  as^ 
mitted  or  as  settled,  tne  notice  of  appeal,  and  theundeT 
ing  filed;  or,  if  the  appeal  be  on  questions  of  fact,  or! 
law  and  fact,  a  certified  copy  of  his  docket,  the  plea(~ 
all  notices,  motions,  and  otner  papers  filed  in  the  ci 
the  notice  of  appeal,  and  the  undertaking  filed;  and 
justice  or  judge  may  be  compelled  by  the  Superior  Goi 
by  an  order  entered  upon  motion,  to  transmit  sach; 
pers,  and  may  be  fined  for  neglect  or  refusal  to  trai 
the  same.    A  certified  copy  of  such  order  may  be 
on  the  justice  or  judge  by  the  party  or  his  attorney, 
the  Superior  Court,  either  party  may  h^ve  the  benefil 
all  legal  objections  made  in  the  Justice's  or  Police  '^'^ 
[In  effect  March  26th,  1880.] 

Fairment  ef  foea-^  CaL  89;  6  CaL  287;  9  Cal.  571. 
record— 9  CaL  17. 

§  978.  An  appeal  from  a  Justice's  or  Police  Com^J 
not  effectual  for  any  purpose,  unless  an  undertal ' 
filed  with  two  or  more  sureties  in  the  sum  of  one  h 
dollars  for  the  payment  of  the  costs  on  the  apj>eal; 
a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  \ 
the  amount  of  the  ]udgment,  including  costs,  wben 
judgment  is  for  the  payment  of  money  ^  or  twice  thera 
of  property,  including  costs,  when  the  judgment  is  fori 
recovery  of  specific  personal  property,  and  must  be 
ditioned,  when  the  action  is  for  the  recovery  of  mo 
that  the  appellant  will  pay  the  amount  of  the  juc^ 
appealed  from,  and^all  costs,  if  the  ap{)eal  be  withe 
or  dismissed,  or  the  amount  of  anv  judgment  and 
costs  that  may  be  recovered  against  nim  iii  the  actio&l 
the  Superior  Court.    When  the  action  is  for  the  recoT" 
of  or  to  enforce  or  foreclose  a  lien  on  specific  pc^*^, 
property,  the  undertaking  must  be  conditioned  tbat^i 
appellant  will  pay  the  judgment  and  costs  appealed  frofli 
and  obey  the  order  of  the  court  made  therein,  if  the  aj^ 
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peal  be  withdrawn  or  dismissed,  or  any  jadgment  and 
oosta  that  may  be  recovered  against  him  in  said  action 
in  the  Boperior  Court,  and  will  obey  any  order  made  by 
the  court  therein.    When  the  judgment  appealed  from 
directs  the  delivery  of  possession  of  real  property,  the 
execiition  of  the  same  cannot  be  stayed  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  appeal  be  dismissed  or  withdrawn^  or 
the  judgment  affirmed,  or  judgment  be  recovered  agamst 
him  in  the  action  in  the  Superior  Court,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  of  possession  there- 
of; or  that  he  will  pay  any  jud^ent  and  costs  that  may 
he  recovered  against  him  in  said  action  in  the  Sui)erior 
Court,  not  exceeding  a  sum  to  be  fixed  by  the  justice  of 
the  court  from  which  the  appeal  is  taken,  and  which  sum 
must  be  specified  in  the  undertaking.    A  deposit  of  the 
amount  of  the  judgment,  including  all  costs  appealed 
from,  or  of  the  value  of  the  property,  including  all  costs 
in  actions  for  the  recovery  of  specific  personal  property, 
with  the  justice  or  judge,  Is  equivalent  to  the  filing  of  the 
undertalongy  and  in  such  cases,  the  justice  or  judge  must 
transmit  the  money  to  the  clerk  of  the  Superior  Court,  to 
he  by  him  paid  out  on  the  order  of  the  court.   Tha  adverse 
party  may  except  to  the  sufficiency  of  the  sureties  within 
five  days  alter  the  filing  of  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  the  justice  or  judge 
within  five  days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such  undertaking  had  been 
given.    [In  effect  March  26th,  18^.] 

nndertalOii^on  appeal— compare  sec.  941  and  noteaj  see  6  GaL  71, 
TB;  7  GaL245;  8  CaL  S3;  9  Gal.  571. 
Soretiesy  excepting  to-47  CaL  604 ;  Jnstlflcatinn,  sec  94B.  • 

§  979.  If  an  execution  be  issued  on  the  filing  of  the 
imdertaking  staying  proceedings,  the  justice  or  judge 
must,  by  order,  direct  the  officer  to  i^tay  all  proceedings 
on  the  same.  Buch  officer  must,  upon  payment  of  his 
fees  for  services  rendered  on  the  execution,  thereupon  re- 
linquish all  property  levied  upon,  and  deliver  the  same  to 
the  judgment  debtor,  together  with  all  moneys  collected 
from  sales  or  otherwise.  If  his  fees  be  not  paid,  the  offi- 
cer may  retain  so  much  of  the  property  or  proceeds  thereof 
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R8  may  be  necessary  to  pay  the  same.    [In  effect 
26th,  1880.] 

Stay  of  prooeedings-oeo.  Men. 

§  900l  Upon  an  appeal  heard  upon  a  statement 

case,  the  Superior  Court  may  review  all  orders  af 

the  judgment  appealed  from,  and  may  set  aside, 

firm,  or  modify  any  or  all  of  the  proceedings  sul 

to  and  dependent  upon  such  judgment,  and  may,  if 

sary  or  proper,  order  a  new  tnal.    When  the  actil 

tried  anew  on  appeal,  the  trial  must  be  conducted 

respects  as  other  trials  in  the  Superior  Court.    Th< 

Yislons  of  this  Code  as  to  changing  the  place  of 

all  the  provisions  as  to  trials  in  the  Superior  Cot 

applicable  to  trials  on  appeal  in  the  Superior  Court. 

a  railure  to  prosecute  an  appeal,  or  unnecessary  dc~ 

bringing  it  to  a  hearing,  the  Superior  Court,  after 

may  order  the  appeal  to  be  dismissed,  with  costs; 

it  appear  to  such  court  that  the  appeal  was  made 

for  delay,  it  may  add  to  the  costs  such  damages  a 

be  just,  not  exceeding  twenty-five  per  cent,  of  the 

ment  appealed  from.    Judgments  rendered  in  th< 

perior  Court  on  appeal  shall  have  the  same  force] 

effect,  and  may  be  enforced  in  the  same  manner,  as ; 

ments  in  actions  commenced  in  the  Superior  Court 

effect  March  26th,  1880.] 

New  trial~6  CaL  517;  9  CaL  211 ;  40  GaL  SU. 

Oondaot  of  trial— ganeially,  sec  607»:  amendment  to 
CaL842. 

T^ranafer  from  Juatloea'  Oonrt— 17  CaU  68$  W  Oal.  OM. 

Dlamissal  of  appeal-39  Gal.  669;  40  CaL  643. 

Appeal  for  delay— compare  sec  967fi. 

»• 

CHAPTER  LXXI. 

An  Act  to  rqiieai  chapters  four  and  JlvSt  qftUh  tk 
part  two,  of  the  Code  of  Civil  Procedure,  and 
e/oery  section  of  said  chapters  four  and  Jive, 
appeals  in  ctvU  actions,    [Approved  April  15th,  188(1] 

The  People  of  the  State  of  California,  represented! 
Senate  and  Assembly,  do  enact  as  follows: 

§  1.  Chapters  four  and  five,  of  title  thirteen,  of . 
two,  of  the  Code  of  Civil  Procedure,  and  each  aiid  e^ 
section  of  said  chapters  four  and  five,  [§§  960^-080  J  are  I 
by  repealed. 

§  2.  This  Act  shall  take  effect  immediately. 


TITLE  XIV. 

Of  Miscellaneous  Provisions. 

tHAP.  I.  ProceediDgs  against  joint  debtors, 

n.  Offer  of  the  deiendant  to  compicmiBe. 

m.  Iii8|>ection  of  Trntings. 

rv.  Motions  and  orders. 

V.  Notices,  and  filing,  and  service  of  papers. 

VI.  Of  costs. 

Vn.  General  provisions. 

[3611 


§§989-93 


KGAJSST   JOINT  DEBTORS. 


CHAPTER   L 

PROCEEDniras  against  joint  j>eb'. 

S  '909.  Parties  not  summoned  In  action  on  joint  contract  maj 

moned  after  judgment. 
;  990.  Summons  in  that  case,  what  to  contain,  and  how  senred. 
I  991.  Affidavit  to  accompany  summons. 
I  992.  Answer,  wlien  filed  and  wliat  it  may  contain. 

993.  Wliat constitute tbepleadlugs  in tbe case. 
I  994.  Issues,  bow  tried,    verdict,  wliat  to  be. 

§  989.  When  a  judgment  is  recovered  against 
more  of  several  persons,  jointly  indebted  upon  an  ol 
tion,  by  proceedmg,  as  provided  in  section  four  hm 
and  fourteen,  those  who  were  not  originally  served  wit 
summons,  and  did  not  appear  to  the  action,  mav  I 
moned  to  show  cause  why  they  should  not  be  boi 
the  judgment  in  the  same  manner  as  though  they] 
been  originally  served  with  the  summons. 

Cognate  provisions— sees.  383, 414, 579. 

Bound  by  the  jndsment~48  Cal.  438:  but  no  action  on , 
Cal.34. 

§  990.  The  summons,  as  provided  in  the  last  si 
must  describe  the  judgment,  and  require  the  person 
moned  to  show  cause  why  he  should  not  be  bound  1 
and  must  be  served  in  the  same  manner  and  ret 
within  the  same  time  as  the  original  summons.  It: 
necessary  to  file  a  new  complaint. 

Summons— contents,  service,  etc.,  sees.  407, 410,  ei  seq, 

§  991.  Tlie  summons  must  be  accompanied  by  aaj 
davit  of  the  plaintiff,  his  agent,  representative^  or  ~ 
ney,  that  the  judgment,  or  some  part  thereof, 
unsatisfied,  and  must  specify  the  amount  due  thereoi 

§  992.  Upon  such  summons,  the  defendant  niajr 
swer  within  the  time  specified  therein,  denying  the ' 
ment,  or  setting  up  any  defense  which  may  have 
subsequently;  or  he  may  deny  his  liability  on  the  oi 
tion  upon  which  the  judgment  was  recovered, 
discharge  from  such  liabihty  by  the  Statute  of  Idmii 
Answer— sec.  437,  notes,  et  seq. 

§  993.  If  the  defendant,  in  his  answer,  deny  tbe; 
ment,  or  set  up  any  defense  which  may  have  arisen) 


AGAINST  JOniT  DBBTOftS.  §  994 

flWfntly  >  tUe  sammons,  with  the  affidavit  annexed,  and 
ansvrer,  constitute  the  written  allegations  in  the  case : 
e  deny  liis  liability  on  the  obliipration  upon  which  the 
iment  ifv^as  recoYered,  a  copy  otthe  original  complaint 
judgment,  the  summons,  with  the  affidavit  annexed, 
the  ans'wer,  constitute  such  written  allegations. 


The  issues  formed  may  be  tried  as  in  other 
Bs;  but  inrhen  the  defendant  denies,  in  his  answer,  any 
dlity  on  the  obligation  upon  which  the  judgment  was 
6Lered,  if  a  verdict  be  found  against  him  it  must  be  for 
exceeding  the  amount  remaining  unsatisfied  on  such 
[pinal  judgment,  with  interest  thereon. 


§  997        OFFER  OF  DXFBNPAirr  TO  CX>MFBOMI8B. 


CHAPTEE  n. 

OFFER  OF  THE  DEFENDANT  TO  CO! 

MISE. 

i  007.  Proeeedlnffl  on  offer  of  the  defendant  to  cominQmisei 
brongnt. 

§  997.  The  defendant  may,  at  any  time  before  thel 
or  judgment,  serve  upon  the  plaintiff  an  offer  to  ; ' 
judgment  to  be  taken  against  bim  for  the  sum  or  pro] 
or  to  the  effect  therein  specified.    If  the  plaintiff 
the  offer,  and  give  notice  thereof  within  five  days,  1 
file  the  offer,  with  proof  of  notice  of  acceptance,  andl 
clerk  must  thereupon  enter  judgment  accordingly, 
the  notice  of  acceptance  be  not  given,  the  offer  is  toi 
deemed  withdrawn,  and  cannot  be  given  in  evidence 
the  trial ;  and  if  the  plaintiff  fail  to  obtain  a  more  fst 
able  judgment,  he  cannot  recover  costs,  but  must  p«y  t 
defendant's  costs  from  the  time  of  the  offer.    [In 
July  1st,  1874.] 

Before  the  trial— 17  CaL  682. 

Qfibr-not  an  admlsBlon,  sec.  2078:  equivalent  to  tender^  sec.  WL 

Cognovit  as  admission— 6  CaL  607. 

Judgment— entered,  25  Cal.  502:  by  confe8slOiii»fiee.  US. 

Defendant's  costs— 28  CaL  288. 


DTSPECTION  OF  WBITENGS.  g  1000 


CHAPTER  in. 

XZTSPECTION  OF  WRZTINaS. 

m.  A  paxty  may  demand  Inspectloii  and  eopy  of  a  book,  paper,  etc 

i  lOOO.  Any  conrt  in  which  an  action  is  pending,  or 
adg&  thereof,  may,  upon  notice,  order  either  party  to 
e  to  the  other,  within  a  specified  time,  an  inspection  • 
I  copy,  or  permission  to  take  a  copy,  oi  entries  of  ac- 
mts  in  any  hook,  or  of  any  document  or  paper  in  his 
ne88ion»  or  under  his  control,  containing  evidenoe  re- 
fim%  to  the  merits  of  the  action,  or  the  defense  therein, 
rcompliance  with  the  order  be  refused,  the  court  may 
elude  the  entries  of  accounts  of  the  book,  or  the  doou- 
mt,  or  pai>er  from  being  given  in  evidence,  or  if  wanted 
<  evidence  l>y  the  party  applying,  may  direct  the  jury 

presume  them  to  be  such  as  he  alleges  them  to  be; 
Id  the  court  may  also  punish  the  party  refusing  for  a 
Hxtempt.     This  section  is  not  to  be  construed  to  prevent 

party  from  compelling  another  to  produce  books,  pa- 
azs,  or  documents,  when  he  is  examined  as  a  witness. 
Ji  effect  April  15th,  1880.] 
Hem*  of  an  account— eec  454. 

Compelling  production  of  books,  6to.««ec.  1985  et  teq,i  see  a]so» 
«.  1938, 1939. 

Oontompt-«ee.  1300  et  aeq. 


§§ 


APPEALS  TO  8UPSEMS  COUBT. 


B50 :  refosing  Dayment  of  claim,  49  GaL  las.  Non-appealaUej 
45  Gal. 2&7To(rcSa. 293:  6I  GaL ses;  53 GaL 631:  Estate  of  Maol 
Hay  27th»  1880, 5  Pac.  G.  L.  J.  478. 

§  964.  The  foregoing  section  does  not  apply  in 
appealed  from  Justices',  Police,  or  other  inferior  ~ 
except  cases  of  forcible  entry  and  detainer,  and  a 
volvmg  the  title  or  possession  of  real  prox>erty,  <x\ 
legality  of  anv  tax,  impost,  assessment,  toll,  or  mimiel 
fine,  or  in  which  the  demand,  exclusive  of  interest,  ok] 
value  of  the  property  in  controversy,  amounts  to 
hundred  dollars. 

Appeals  to  Saperior  Obnrt— sec.  974  et  teq» 

Forcible  entry  and  detainex^-concurrent  Jurisdiction  of  J« 
Conrts,  see.  113,  subd.  1. 

§  965.  When  an  executor,  administrator,  or 
who  has  given  an  official  bond,  appeals  from  a  ja^ 
or  order  of  the  Superior  Court  made  in  the  pr( 
had  upon  the  estate  of  which  he  is  executor,  adi 
tor,  or  guardian,  his  official  bond  shall  stand  in  1 
of  an  undertaking  on  appeal;  and  the  sureties  tl 
shall  be  liable  as  on  such  undertaking. 

Undertaking— on  appeal,  and  generally,  sec.  941,  notes. 

Probate  appeals— sec.  963,8abd.  3  and  notes. 

§  966.  When  the  judgment  or  order  appointing  si  J 
ecutor,  or  administrator,  or  guardian,  is  reversed  ooj 
peal,  for  error,  and  not  for  want  of  jurisdiction  on 
Court,  all  lawful  acts  in  administration  upontliee'^ 

Serformed  by  such  executor,  or  administrator,  orj 
ian,  if  he  have  qualified,  are  as  valid  as  if  such  jac 
or  order  had  been  affirmed. 
Appointment  of  ezecator,  etc.— appeal  from,  soc  963,  sulMLi 
Beititntion  on  reversal,  etc.— sec.  967. 


•1 


APPE.\LS  TO  SCJPEBIOR  COUBTS.  §§  974-S 


CHAPTER  in. 
j&JPPSALS   TO   SUPERIOR   COURTS. 

974.  Appeal  from  judgment  of  Justice's  or  Police  Court. 
9T&.  Appeal  on  questions  of  law  statement. 

976.  Appeal  on  questions  of  fact,  or  law  and  fact. 

977.  Transmission  of  papers  to.  appellate  court. 

978.  Undertaking  on  appeal. 

979.  Stay  of  proceedings  on  filing  undertaking. 
960.  Powers  of  Superior  Court  on  appeaL 


Any  party  dissatisfied  with  a  jadf^ent  ren- 
dd.  in  a  civil  action  in  a  Police  or  Justice's  Court,  may 
teal  tlierefrom  to  the  Superior  Court  of  the  countv,  at 
r  time  within  thirty  days  after  the  rendition  of  the 
gment.  The  appeal  is  takeu  by  filiDg  a  notice  of  ap- 
a  Tvitli  the  justice  or  judge,  and  serving  a  copy  on  the 
reTse  party.  The  notice  must  state  whether  the  appeal 
ttken  from  the  whole  or  er  part  of  the  judgment,  and  if 
xa  a  part,  what  part,  and  whether  the  appeal  is  taken 
q.ae8tions  of  l^w  or  fact,  or  both. 

lotiQe  of  appeal— aufflclency,  6  Cal.  124;  23  Cal.  136:  service  on- 
mrse  par^,  see  sec.  1015;  6  Gal.  245:  7  Cal.  245,  and  compare  sec. 
1  proof  ox  service,  16  CaL  368:  appeal,  when  proper  remedy,  60  Gal. 

§  975.  When  a  party  appeals  to  the  Superior  Court  on 
lestiona  of  law  alone,  he  must,  within  ten  days  from  the 
addition  of  judgment,  prepare  a  statement  of  the  case 
Qd  file  the  same  with  the  justice  or  judge.  The  state- 
lent  mnst  contain  the  grounds  upon  which  the  party  in- 
mds  to  rely  on  the  appeal,  and  so  much  of  the  evidence 
B  may  be  necessary  to  explain  the  grounds,  and  no  more, 
^ithiji  ten  days  after  he  receives  notice  that  the  state- 
ment is  filed,  the  adverse  party,  if  dissatisfied  with  the 
ame,  may  file  amendments.  The  pro^sed  statement 
md  amendments  must  be  settled  by  the  justice  or  judge; 
md  if  no  amendment  be  filed,  the  original  statement  stands 
e  adopted.  The  statement  thus  adopted,  or  as  settled 
t>y  the  justice  or  judge,  with  a  copy  of  the  docket  of  the 
lostice  or  judge,  and  all  motions  filed  with  him  by  the 
parties  during  the  trial,  and  the  notice  of  appeal,  may  be 
used  on  the  nearing  of  the  appeal  before  the  Superior 
Court. 
Settlement  of  atatemeiit— on  appeal,  compare  sec.  660  and  notes. 


942-3 


APPEALS  IN  G£N£SAI«. 


§  942.   If  the  appeal  be  from  a  judgment  or 
directing  the  payment  of  money,  it  does  not  stay  tbe< 
cution  of  the  judgment  or  order  unless  a  written  i 
taking  be  executed  on  the  part  of  the  appellant,  by 
more  sureties,  to  the  effect  that  they  are  bound  in  dc 
the  amount  named  in  the  judgment  or  order;  that  if 
judgment  or  order  appealed  from,  or  anv  part  thereof,] 
affirmed,  or  the  appeal  be  dismissed,  the  appellant ' 
pay  the  amount  directed  to  be  paid  by  the  judCTien 
order,  or  the  part  of  such  amount  as  to  which  the  ji 
ment  or  order  is  affirmed,  if  a^rmed  only  in  part,  aiiaj 
damages  and  costs  which  may  be  awarded  against! 
appellant  upon  the  appeal,  and  that  if  the  appellant  di 
not  make  such  payment  within  thirty  days  aiter  the  f " 
of  the  remittitur  from  the  Supreme  Court  in  the  c 
from  which  the  appeal  is  taken,  judgment  may  beent 
on  motion  of  the  respondent  in  his  favor  against  the  i 
ties,  for  such  amount,  together  with  the  interest  that 
be  due  thereon,  and  the  damages  and  costs  ivhich  may] 
awarded  against  the  appellant  upon  the  appeaL    If  ' 
judgment  or  order  appealed  from  be  for  a  greater  an 
than  t^o  thousand  dollars,  and  the  sureties  do  not  i 
in  their  affidavits  of  justification  accompanying  the  nn^ 
taking,  that  they  are  each  worth  the  sum  specified  in 
undertaking,  the  stipulation  may  be  that  the  judgment  I 
be  entered  against  the  sureties  shall  be  for  such  amon 
only  as  in  their  affidavits  they  may  state  that  they  i 
severally  worth,  and  judgment  may  be  entered  against  i 
sureties  by  the  court  from  which  the  appeal  is  taken,  pa^j 
suant  to  the  stipulations  herein  designated.    When  ttej 
judgment  or  order  appealed  from  is  njade  payable  in  »| 
specified  kind  of  money  or  currency,  the  judgment  sb* 
tered  against  the  sureties  upon  the  undertaking  mnstU 
made  payable  in  the  same  kind  of  money  or  cnneney. 
[In  effect  July  1st,  1880.] 

Undertaking  to  stay  ezecntion— 10  Cal.  S35;  13  CaL502;  l»GaLS<^ 
25 Cal.  337:  40  Cal.  278;  49  Cal.  72, 361;  Hill  «.  Finnigan,  Aprtl  6tfa,lA 
5  Pac.  G.  L.  J.  301. 

Judgment  afflrdied— or  appeal  dismissed^ 6  CaL  175;  15  GaL  SBi9 
Cal.  138. 

Specified  kind  of  money— sec.  607  and  notes. 

§  943.  If  the  judgment  or  order  appealed  from,  dire^ 
the  assignment  or  delivery   of  documents  or  peisooil 

Eroperty,  the  execution  of  the  judgment  or  order  cannot 
e  stayed  by  appeal,  unless  the  things  required  to2tf 
assigned  or  delivered  be  placed  in  the  custody  of  sm 
officer  or  receiver  as  the  court  may  appoint,  or  unless  a^ 
undertaking  be  entered  into  on  the  part  of  the  appeW^ 


r 

I     S59     KOTICES,  FILINO  AKD  SEBTICB  OF  PAPEB8.  §§  1012-15 

I  §  1012.  Service  hj  mail  may  be  made,  where  the  per« 
I  son  making  the  serTice,  and  the  person  on  whom  it  is  to 
I  be  made,  reside  or  have  their  omces  in  different  places, 
'  between  whioh  there  is  a  regular  communication  by  mail. 
[In  effect  July  1st,  1874.] 

Fttsons  xnakixig  the  service— 35  CaL  184. 

Bedde,  etc,  in  different  places— M  CsL  IM. 

§  1013.  In  case  of  service  bv  mail,  the  notice  or  other 
,,    paper  must  be  deposited  in  the  post-office,  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his  office  or  place 
of  residence,  and  the  postage  paid.    The  service  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given 
number  of  days  after  such  service  a  right  may  be  ezer^ 
cised,  or  an  act  is  to  be  done  by  the  adverse  party,  the 
time  within  which  such  right  may  be  exercised  or  act  be 
done  is  extended  one  day  for  ever^  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  ad- 
dress; such  extension,  however,  not  to  exceed  ninety  days 
in  alL    [In  effect  J  uly  1st,  1874.] 
Distance—sec.  1006n ;  23  CaL  192. 
nroof  of  service  b7  mail— 35  CaL  184. 

§  1014.  A  defendant  appears  in  an  action  when  he  an- 
swezs,  demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appear- 
ance for  him.  After  appearance,  a  defendant  or  his  at- 
torney is  entitled  to  notice  of  all  subsequent  proceedings 
of  which  notice  is  required  to  be  given.  But  where  a  de- 
fendant has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want 
of  bail. 

Appearance— answer  as,  13  CaL  566;  21  CaL  51:  31  Cal.  346:  attome7, 
throi^,  see  note,  ii^ra:  notice  of,  4  Cal.  805;  8  Gal.  839, 569;  27  Gal.  295: 
28  CaL  6l9 :  to  quash  sammons,  etc..  4  Gal.  305;  44  CaL  630 ;  47  Cal.  614 ;  60 
CsL  185:  53  CaL  245:  sufficiency  of,  44  Cal.  157;  47  Cal.  614,  and  see  notice 
of:  waiver  by, generally,  14  CaL  677,  and  see  last  subhead:  waiver  of 
mmmoBS,  sees.  406, 416;  4  CaL  120. 280:  14  CaL  105;  44  CaL  630;  45  Cal. 
297;  60  CaL  185:  where  none,  16  Gal.  160. 

Appearanoe  by  atlomey-4  CaL  280;  13  CaL  191;  17  CaL  431;  21  CaL 
61;  asOal.  147;  SO  CaL  192, 439;  31  CaL  346;  42  CaL  148, 439;  43  CaL  485;  44 
CaL  157,284. 

Votioe  of  aabseqnent  proceedings— how  given,  sec.  1015. 

§  1015.  When  a  plaintiff  or  a  defendant,  who  has  ap- 
ared,  resides  out  of  the  State,  and  has  no  attorney  m 
e  action  or  proceeding,  the  service  may  be  made  on  the 
3rk  for  him.  But  in  all  cases  where  a  party  has  an  at- 
mey  in  the  action  or  proceeding,  the  service  of  papers, 
ben  required,  must  be  upon  the  attorney  instead  oi  the 


g§  1016-17  KOTIGES,  FILING  AND  SEBVICS  OF  PAPEBS. 

party,  except  of  aubpcBnaa,  of  writs,  and  other  pi 
sued  in  the  suitf  and  of  papers  to  bring  him  into  cont 

Attorney— ftuthorlt7  of,  sec.  283,  sulxL  1,  note :  21  CaL  436;  4S  < 
duties  of,  sec.  282:  disbarred,  when,  see  sees.  287  to  299;  Peoplei 
son,  June  luih,  1880, 5  Pac.  C.  L.  J.  537. 

Service,  how  made— sec.  1011 :  on  attorney,  47  Cal.  644. 

Ezceptioa  of  process  and  contempt— sec.  1016. 

§  1016.  The  fore^^oing  provisions  of  this  chapt 
not  apply  to  tbe  service  of  a  summons  or  other 
or  of  any  paper  to  bring  a  party  into  contempt. 

§  1017.  Any  summons,  writ,  or  order,  in  any  cii 
or  proceeding,  and  all  other  papers  requiring  service,] 
be  transmitted  by  telegraph  for  service  in  any  place,! 
the  telegraphic  copy  of  such  writ,  or  order,  or  pap 
transmitted,  maybe  served  or  executed  by  the  offi< 
person  to  whom  it  is  sent  for  that  purpose,  and  ret 
by  him,  if  any  return  be  requisite,  in  the  same 
and  with  the  same  force  and  effect,  in  all  respects,  as  I 
original  thereof  mi^htbeif  delivered  to  him;  andtb 
ficer  or  person  serving  or  executing  the  same  has  thet 
authority,  and  is  subject  to  the  same  liabilities,  as  ii 
copy  were  the  original.  .  The  original,  when  a  writ  or  i 
der,  must  also  be  filed  in  the  court  from  which  it 
issued,  and  a  certified  copy  thereof  must  be  preservedj 
the  telegraph  office  from  which  it  was  sent.    In  sen^' 
it,  either  the  original  or  the  certified  copy  may  be 
the  operator  for  that  purpose.    Whenever  any  doci 
to  be  sent  by  telegraph  bears  a  seal,  either  private  on 
cial,  it  is  not  necessary  for  the  operator,  in  sending 
same,  to  telegraph  a  description  of  the  seal,  or  anv 
or  device  thereon,  but  the  same  may  be  expressed  ia 
telegraphic  copy  by  the  letters  "  L.  8."  or  by  the 

seal. 


OP  COSTS. 


§§  1021-2 


II 

1023. 

1034. 
]033. 

loas. 

1037. 
1028. 
1029. 
1030. 
1031. 
1032. 
103a. 
lOU. 

loss. 


IIOOT. 
1038. 
lOS. 


CHAPTEB  VX 
OF  COSTS. 

Compensation  of  attorneys.   Costs  to  parties. 

Wbeu  allowed,  of  course,  to  the  plalutUI. 

Several  actions  brougbt  ou  a  single  caose  of  action  can  carry 
costs  in  but  oue. 

Defendant's  costs  must  be  allowed,  of  course,  In  certain  cases. 

Costs,  when  in  the  discretion  of  tbo  coiurt. 

When  tbo  several  defendants  are  not  united  in  interest,  costs 
may  be  served. 

Costs  of  appeal  discretionary  with  the  court,  in  certain  cases. 

Keferee's  fees. 

Continuance,  costs  may  be  imposed  as  condition  of. 

Costs  when  a  tender  is  made  before  suit  brought. 

Costs  in  action  l>y  or  against  an  administrator,  etc. 

Casts  in  a  review  otbcr  than  by  appeal. 

FUlng  of,  and  aifldavlt,  to  bill  of  costs. 

Costs  on  appeal,  how  claimed  and  recovered. 

Interest  and  costs  must  be  included  by  the  clerk  in  the  Judg- 
ment. 

When  plaintiff  is  anon-resident  or  foreign  corporation,  defend* 
ant  may  require  security  for  costs. 

If  such  security  bo  not  given,  the  action  may  he  dismissed. 

Costs  when  State  is  a  party. 

Costs  when  county  is  a  party. 


§  1021.  The  measure  and  mode  of  compensation  of  at- 
I  tomeys  and  counsellors  at  law  is  left  to  the  agreement,  ex- 
press or  implied,  of  the  parties;  but  parties  to  actions  oi 
proceedings  are  entitled  to  costs  and  disbursements,  as 
hereinafter  provided. 

Compensation  of  attomeya^see  sec.  282a:  eminent  domain,  in, 
Mc  V251:  equity,  in.  as  costs  where  series  of  suits,  39  Cal.  85:  fore- 
closure, on,  sec.  726n;  sec.  1500:  ft  Cal.  492:  injunction  hond,  as  dam- 
ages on.  13  Cal.  585;  25  Cal.  170;  28  Cal.  11 :  lien  for  limited,  1  Cal.  331 : 
2  CaL  507;  11  Cal.  93:  maintenance  obsolete,  22  Cal.  95:  mechanics' 
ileus,  on,  sec.  11!)5:  partition,  in,  sees.  706,  798:  receiver, for,  15  CaL 
207:  representing  heirs  of  estate,  for,  sec.  1718:  retainer,  8  CaL  108: 
trust  funds,  out  of,  40  Cal.  289. 

Costs  and  disbnrsements— eminent  domain,  sec.  1255:  error  as  to, 
correcting,  28  Cal.  102:  foreclosure,  5  Cal.  416,  492:  married  woman,  26 
Cal.  443:  mechanics'  liens,  ou,  sec.  1195;  money,  action  for,  29  Cal.  281 : 
fi^tiablo  Instrument,  lost,  where.  28  Cal.  661 :  new  trial,  29  Cal.  281 : 
partition,  sees.  768.  796,  798,  801 :  percentage  at  San  Francisco,  Stats. 
utiL  p.  66:  3ft  Cal.  19ft;  49  Cal.  596:  phonographio  reporters,  sec.  274: 
nobate  Proceedings— contested  wills,  sec.  1332;  executor,  sees.  1503, 
U09J6I6;  homesteads,  as  to,  sec.  1485;  reference  of  claim,  sec.  1508; 
QMciflc  performance,  36  Cal.  230. 

S 1022.  Costs  are  allowed,  of  course,  to  the  plaintiff, 
BpoQ  a  judgment  in  his  favor,  in  the  following  cases: 

CODB  Cnr.  PROO.-4I1. 


three  hundred  dolli  .  . 

miaed  by  the  jury,  court,  or  referao  by 

3,  In  on  action  for  the  recoTery  of 

wben  plaiQtiff  recovera  three  hundred  dj 

i.  In  a,  apiidal  proceediug: 

0.  In  nn  action  wbicli  Involves  tbe  titL 
real  estatif.  or  the  legality  of  any  tar  "~ 
toll,  or  tnunioipal  fine. 

SBsUaogeneralli^-lOCal.Wi  )lCal.i(a. 
Oottt  iU«cr<tioaarT— nbeD,  tecs.  102S,  107 
eal  propertF— reaovei 

anonal  propartT^— valiw,  Htt 


§  1023.  When  seToral  aotioas 

bond,  undertakiuft,  promissory  note,  bil] 
other  itmtfument  in  writing,  or  In  anyr^ 
same  cause  of  action,  azainat  Bevsral  jh 
have  been  Joined  aa  defendanta  In  tbt 
coata  can  be  allowed  to  the  plaintiff  In 
auch  actiona,  wliicb  may  be  at  his  elec 
proceeded  aijainst  in  tbe  other  actioua 
mencament  of  tbe  prevloua  action,  op 
State;  but  the  disburaementa  of  the  i 
allowed  to  him  in  each  action. 

Bereral  parUfia — who  mlsM  hare  basn  falnn 

§  1024.  Costa  must  be  allowed,  of  o 
fendant,  upon  a  judKniect  in  bia  favor  -- 
ttoned  in  section  ten  hundred  and  t' 
epeoial  proceedings. 
Special  procBedingi— aecB.  lOSS-iaas. 


•  OF  COSTS.  g§  1026-30 

I  than  tbree  himdred  dollars,  nor  in  an  action  to  recover 
possession  of  personal  property,  when  the  value  of  the 
perty  is  less  than  three  hundred  dollars. 

Mrts  dia«3retionar7— when,  25  Cal.  266;  28  CaL  661;  35  CaLlSS;  39 
i67;  40  Cal.  288. 

Movers  less  than  $300—6  CaL  286;  17  Cal.  336. 

I  X026.  When  there  are  several  defendants  in  the 
ions  mentioned  in  section  ten  hundred  and  twenty-two, 
i  united  in  interest,  and  making  separate  defenses  by 
larate  answers,  and  plaintiff  fails  to  recover  judgment 
linst  all,  the  court  must  award  costs  to  such  of  the  de- 
idants  as  have  judgment  in  their  favor. 
idgment  for  some  defendants— sec.  578  and  note. 
Ddizt  racorery  of  costs— by  several  def^idants,  5  CaL  61 :  Joint  11a- 
tf  also,  18  CaL  219. 

1 1027.  In  the  following  cases,  the  costs  of  appeal  are 

the  discretion  of  the  court: 

L  "When  a  new  trial  is  ordered; 

S.  Wlien  a  judgment  is  modified. 

>osl8  of  appeal— meaning:  of  term,  11  Cal.  341:  of  printing  trao- 
ipt,28Cal.I23. 

(DBDIVTSION  1.   New  trial  ordered— 13  Cal.  58 ;  24  CaL  850. 
tllBi>rvi8iON  2.  Judgment  modified— sees.  53n,  957;  1  CaL  51;  2 
iL2GD;  18  CaL  688;  30  CaL  458. 

§  J.02&.  The  fees  of  referees  are  five  dollars  to  each  for 
rery  day  spent  in  the  business  of  the  reference;  but  the. 
■rties  may  agree,  in  writing,  upon  any  other  rate  of  com- 
msation,  and  thereupon  such  rate  shall  be  allowed. 
BeCBreiice— generally,  sees.  638-^}. 
Beferees  in  partition— compensation  of,  sees.  768, 796. 

J  1 1029.  "When  an  application  is  made  to  a  court  or 
eree  to  postpone  a  trial,  the  payment  of  costs  occa- 
bned  by  tne  postponement  may  be  imposed,  in  the  dis* 
Eetlon  of  the  court  Or  referee,  as  a  condition  of  granting 
be  same. 
^^M^nement— generally,  sees.  5^,  606. 

J  1030.  When,  in  an  action  for  the  recovery  of  money 
y,  the  defendant  alleges  in  his  answer  that  before  the 
xanmencement  of  the  action,  he  tendered  to  the  plaintiff 
lie  full  amount  to  which  he  was  entitled,  and  thereupon 
teposits  in  court  for  plaintiff  the  amount  so  tendered, 
ncL  the  allegation  be  found  to  be  true,  the  plaintiff  can- 
not recover  costs,  but  must  pay  costs  to  the  defendant. 
Vo  costs  where  section  followed— 25  CaL  502. 
tender-eec  2076:  plea  of,  when  gains  costs,  28  Cal.  238. 


§§  1031.3 


OF  OOSTB. 


Oflbr  to  «ompromifle— «ec.  997. 
Deposit  in  cowt— sees.  572-^74»  sec.  1024. 

§  1031.  In  an  action  prosecuted  or  defended  byi 

ecutor,  administrator,  trustee  of  express  trust,  or  s{ 
son  expressly  authorized  by  statute,  costs  maybe: 
ered  as  in  action  by  and  against  a  person  prosecut 
defending  in  bis  own  right;  but  such  costs  most  b; 
judgment  be  made  chargeable  only  upon  theestatefi 
or  party  represented,  unless  the  court  directs  the 
be  paid  by  the  plaintiff  or  defendant,  personally,  fori 
management  or  bad  faith  in  the  action  or  defense. 

Oosts  against  ezecator,  etc.— sees.  1506, 1509;  6 CaL  169;  SOLI 

Thxst  funds— attorney's  fee  out  of,  40  CaL  288. 

§  1032.  When  the  decision  of  a  court  of  inferior  ja 
diction  in  a  special  proceediug  is  brought  before s< 
of  higher  jurisdiction  for  a  review,  in  any  other  way  i 
by  appeal,  the  same  costs  must  be  allowed  as  in  caseij 
appeal,  and  may  be  collected  by  execution,  or  in 
manner  as  the  court  may  direct,  according  to  the; 
of  the  case. 

Special  proceedings— generally,  sectf.  1063-1822. 

Deciaion  of  inferior  court  reviewed— sees.  1067-1110. 

Costs  on  appeal— sees.  129i»,  1027, 1034. 

§  1033.  The  party  in  whose  favor  judgment  is 
dered.  and  who  claims  his  costs,  must  deliver  to  the 
and  serve  upon  the  adverse  party,  within  five  days 
the  verdict  or  notice  of  the  decision  of  the  court  or  rdi 
or,  if  the  entry  of  the  judgment  on  the  verdict  or 
be  stayed,  then  before  such  entry  is  made— a 
randum  of  the  items  of  his  costs  and  necessary  disbi 
ments  in  the  action  or  proceeding,  which  memorandi 
must  be  verified  by  the  oath  of  the  party,  or  his  atton 
or  agent,  or  by  the  clerk  of  his  attorney,  stating  thai  • 
the  best  of  his  knowledge  and  belief  the  items  ve^ 
rect,  and  that  the  disbursements  have  been  necessi^ 
incurred  in  the  action  or  proceeding.  A  party  dissatisW 
with  the  costs  claimed,  may,  within  five  davs  after  notid 
of  filing  of  the  bill  of  costs,  file  a  motion  to  have  the  no* 
taxed  by  the  court  in  which  the  judgment  was  rendtfj 
or  by  the  judge  thereof  at  chambers.  [In  effect  Jal/M 
1874.] 

Memorandum  of  costs— essential,  16  CaL  403. 

Items  included— new  trial,  where,  see  13  CaL  56:  abaebiiaadiV^ 
er's  fees,  sec.  274 :  witness  fees,  see  4i  CaL  242. 

Retazation  of  costs—S  CaL  417;  23  Cal.  286:  amendment  of  bjj 
costs,  sec.  473n;  8  CaL  115;  46  CaL  580:  correcting  error  by  •PP*'*' 
Cal.  246.  -«,  , 


OF  COSTS.  §§  1034-7 

B  on  appeal— flection  inapplicable  to,  11  Cal.  841:  generally,  see 


034.  TTlieneyer  costs  are  awarded  to  a  party  by  an 
late  c^uTt,  if  he  claims  such  costs,  he  must,  within 
r  days  after  the  remittitur  is  filed  with  the  clerk  be- 
Sellver  to  such  clerk  a  memorandam  of  his  costs, 
ed  as  prescribed  by  the  preceding  section,  and  there- 
lie  may  have  an  execution  therefor  as  upon  a  judg- 

IS  on  appeal— flee  1032»;  14  Cal.  232;  Cohen  v.  Gray,  March  4tb, 

Pac.  C.  Lf  J.  71. 

aittitar — sec.  9S8. 

morandnm  of  costs— deliyered  to  derk  of  coort  below,  24  Cal. 

lontion  therefor- 14  CaL  282;  24  Cal.  350. 

LOSS.  The  clerk  must  include  in  the  judgment  entered 
>y  hiniy  any  interest  on  the  verdict  or  decision  of  the 
rt,  from  the  time  it  was  rendered  or  made,  and  the 
B,  if  the  same  have  been  taxed  or  ascertained;  and  he 
t,  'Within  two  days  after  the  same  are  taxed  or  ascer- 
>edy  if  not  included  in  the  judgment,  insert  the  same 
I  blank,  left  in  the  judgment  for  that  purpose,  and 
It  make  a  similar  insertion  of  the  costs  m  the  copies 
.docket  of  the  judgment. 
Hering  np  interest— 80  Cal.  78. 
■erting  costs  in  blank— formerly  nnaathorlzed,  16  CaL  408. 

i  X036.  "When  the  plaintiff  in  an  action  resides  out  of 
I  State,  or  is  a  foreign  corporation,  security  for  the  costs 
i  charges,  which  may  be  awarded  against  such  plaint- 
may  be  required  by  the  defendant.    When  required, 
proceedings  in  the  action  must  be  stayed  until  an  un- 
ticking,  executed  by  two  or  more  persons,  is  Hied  with 
» clerk,  to  the  effect  that  they  will  pay  such  costs  and 
irges  as  may  be  awarded  against  the  plaintiff  by  judg 
nt,  or  in  the  progress  of  the  action,  not  exceeding  the 
n  of  three  hundred  dollars.    A  new  or  an  additional 
Aertaking  may  be  ordered  by  the  court  or  judge,  upon 
M)f  that  the  original  undertaking  is  insufficient  security, 
d  proceedings  in  the  action  stayed  until  such  new  oi 
oiitional  undertaking  is  executed  and  filed. 
(Midenco  of  corporation— 22  CaL  538. 
Totice  that  secmity  is  required— sec.  1037;  19  CaL  77. 
bidertaklngs  generally— sec.  941  n. 

1 1037.  After  the  lapse  of  thirty  days  from  the  service 

notice  that  security  is  required,  or  of  an  order  for  new 

'  i^ditional  security,  upon  proof  thereof,  and  that  no 


§§1038-9 
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undertaking  as  required  has  been  filed,  the  court  orjg 
may  order  the  action  to  be  dismissed. 
DismiMal,  when  too  late— 19  Cal.  77. 

§  1038.  When  the  State  is  a  party,  and  costs 
awarded  against  it,  they  must  be  paid  out  of  the  ~ 
treasury. 

No  seenxitf  required  of  State— sec.  1098. 

§  1039.  When  a  county  is  a  party,  and  costs 
awarded  against  it,  they  must  be  paid  out  of  the  cc 
treasury. 

No  seciuity  req:aired  of  county — eec  1088. 


OENEBAL  PBOVISIOXS.  §§  1045-9 


CHAPTER  Vn. 
OENZSRAIi  PROVISIONS. 

M8.  liost  papers,  how  supplied. 

W.  Papers  -without  the  utle  of  the  action,  or  with  defecilTB  title, 

may  1)6  valid. 
M7.  Successive  actions  on  the  same  contract^  etc. 
M8.  Consolidation  of  several  actions  into  one. 
M9.  Actions,  when  deemed  pending. 
MO.  Actions  to  determine  adverse  claims,  and  by  snretles. 
nl.  Testimony,  when  to  be  taken  by  the  clerk. 
KS2.  The  clerk  most  keep  a  register  of  actions. 
K3.  Two  or  three  ireferees,  etc.,  may  do  any  act. 
KM.  The  time  within  which  an  act  is  to  be  done  may  be  extended. 
Mft.  Actions  agahist  a  sherifE  for  official  acts. 
B66.  Actions  may  be  prosecuted  in  the  Spanish  langnage  in  certain 

conntles. 
|B7.  Undertaking  mentioned  in  this  Code,  requisites  of. 
t9&.  People  of  State  not  required  to  give  bonds  when  State  is  a  party. 
499.  Surety  on  appeal  substituted  to  rights  of  judgment  creditor. 

§  1045.  If  an  original  pleading  or  paper  be  lost,  the 
fmt  may  authorize  a  copy  thereof  to  oe  filed  and  used 
istead  of  the  original. 
Lost  paper»-4  GaL  881;  24  Gal.  267;  27  Cal.  423;  28  Gal.  fi57;  49  GaL  263. 

$  XOM.  An  affidavit,  notice,  or  other  paper,  without 
le  title  of  the  action  or  proceeding  in  which  it  is  made 
r  with  a  defective  title,  is  as  valid  and  effectual  for  anv 
orpoee  as  if  duly  entitled,  if  it  intelligibly  refer  to  such 
GtK>n  or  proceeding. 
DeiiBctiTe  title-3  GaL  196. 

8  1047.  Successive  actions  may  be  maintained  upon 
Be  same  contract  or  transaction,  whenever,  after  the 
onuer  action,  a  new  cause  of  action  arises  therefrom. 
Aotton  defined— sec.  22. 

S  1048.  Whenever  two  or  more  actions  are  pending  at 
ne  time  between  the  same  parties  and  in  the  same  court, 
9on  causes  of  action  which  might  have  been  joined,  the 
)oprt  may  order  the  actiona  to  be  consolidated. 

OoiaoUdation  of  actions-??  GaL  fiOO;  29  Gal.  307. 

i  1049.  An  action  is  deemed  to  be  pending  from  the 
vme  of  its  commencement  until  its  final  determination 
npon  appeaK  or  until  the  time  for  appeal  has  passed,  un- 
w  the  judgment  is  sooner  satisfled. 

Vtadency  of  action— M  Gal.  391. 


X050-5  OKNEBAI*  FBOVIBIOirS. 

g  1090.  An  action  may  be  bronght  by  one  ^ 
against  another  for  the  purpose  of  determining  ant 
▼erse  claim,  which  the  latter  makes  aeainst  the  for 
for  money  or  property  upon  an  alleged  obligation; 
also  against  two  or  more  persons,  for  the  purpose  of ' 
pelling  one  to  satisfy  a  debt  due  to  the  other,  for  " 
plaintiff  is  bound  as  a  surety. 

Rreventing  suit— provlBlon  not  designed  for,  6  CiL  82;  and  mI 
CaL  696. 
Qoieting  title  to  realtf-^eec.  738. 
Sorety's  8ait-24  CaL  157. 

§  1051.  On  the  trial  of  an  action  in  a  court  of 
if  there  is  do  short-hand  reporter  of  the  court  in 
ance,  either  party  may  require  the  clerk  to  take  down 
testimony  in  writing. 

Clerk's  powers  and  dntiee— eec.  670fi. 

Clerk's  minutes  of  the  trial-1  Cal.  462, 470;  2  CaL  54, 161;  14 Cd.! 
Bl;  27  CaL  107;  28  CaL  174, 299;  33  CaL  173. 

§  1052.  The  clerk  must  keep  among  the  records  of 
court  a  register  of  actions.    He  must  enter  therein 
title  of  the  action,  with  brief  notes  under  it,  from  tinw 
time,  of  all  papers  filed  and  proceedings  had  therein. 
Records  of  the  coort—eee  sees.  663, 672, 683. 

§  1053.  When  there  are  three  referees,  or  three  arfr 
trators,  all  must  meet,  bat  two  of  them  may  4o  any  w 
which  might  be  done  by  all. 
Beferences  and  trials  by  referees— sees.  638-645. 

§  1054.  When  an  act  to  be  done,  as  provided  in  tW 
Code,  relates  to  the  pleadings  in  the  action,  or  the  ander 
takings  to  be  filed,  or  the  justification  of  sureties,  ortli 
preparation  of  statements,  or  of  bills  of  exceptions,  or* 
amendments  thereto,  or  to  the  service  of  notices  other 
than  of  appeal,  the  time  allowed  by  this  Code  may  b«tf' 
tended,  upon  good  cause  shown  by  the  court  in  which  t* 
action  is  pending,  or  a  judge  thereof;  but  suchextens* 
shall  not  exceed  thirty  days  without  the  consent  of »» 
adverse  party.    [In  effect  Marcb  9th,  1880.] 

Extension  of  time~17  CaL  122;  24  Cal.  179;  27  Cal.  108.  S3S;  f^^ 
516;  43  Cal.  820:  47  CaL  86:  computation  of  time,  sec.  12  and  notes:  1»^ 
days,  sees.  10,  U,  13. 

Thirty  day»-28  Cal.  238;  43  Cal.  820. 

§  1055.  If  an  action  be  brought  against  a  sheriff  for  tf 
act  done  by  virtue  of  his  office,  and  he  give  written  nofij 
thereof  to  the  sureties  on  any  bond  of  indemnity  iecei|^ 
by  him»  the  judgment  recovered  therein  shall  be  vi^ 
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evidence  of  his  right  to  recoyer  against  such  eiireties; 

the  couTt  may,  on  motion,  upon  notice  of  five  days, 
or  jud^nment  to  be  entered  up  against  them  for  the 
mnt  so  recovered,  including  costs.    p!n  effect  April 

,  1880.3 

stion  strictly  oonstmed— against  sheriff,  28  CaL  102. 

lemnifier  may  intexrene— 21  CaL  442. 

1056.  Bepealed.    pii  effect  April  16th,  1880.] 

1057.  In  all  cases  where  an  undertaking  with  sure- 
t  is  required  by  the  provisions  of  this  Code,  tbe  officer 
inff  tlie  same  must  require  the  sureties  to  accompany 
iritn  an  affidavit  that  they  are  each  residents  and 
iseholders  or  freeholders  within  the  State,  and  are  each 
rth  the  sum  specified  in  the  undertaking,  over  and 
>ve  all  their  just  debts  and  liabilities,  exclusive  of 
>peTty  exempt  from  execution;  but  when  the  amount 
Msified  in  the  undertaking  exceeds  three  thousand  dol- 
8,  and  there  are  more  than  two  sureties  thereon,  thev 
ly  state  in  their  affidavits  that  they  are  severally  worth 
lonnts  less  than  that  expressed  in  the  undertaking,  if 
e  whole  amount  be  equivalent  to  that  of  two  sufficient 
reties. 

Tndertakiiig— defective,  2  Cal.  662;  13  CaL  606. 

IffidaTlt— defective,  cming  objection  to,S2  Cal.  447;  each  worth  the 
m,  etc.,  7  eal.  518. 

Property  exempt  from  ezecntion—«ec.  690  and  notes. 

applied  to  gnardians— «ec.  1809.  * 

S  1058w  In  any  civil  action  or  proceeding  wherein  the 
arte,  or  the  people  of  the  State,  is  a  party  plaintiff,  or 
ny  State  officer,  in  his  official  capacity,  or  on  behalf  of 
16  State,  or  any  county,  city  and  county,  city,  or  town, 
'  a  party  plaintiff  or  defendant,  no  bond,  written  under- 
iking,  or  security  can  be  required  of  the  State,  or  the 
oople  thereof,  or  any  officer  thereof,  or  of  any  county,  city 
na  county,  city,  or  town ;  but  on  complying  with  the  other 
loviaions  of  this  Code,  the  State,  or  the  people  thereof, 
r  any  State  officer  acting  in  liis  official  capacity,  have  the 
ame  rights,  remedies,  and  benefits  as  if  the  bond,  under- 
^kine,  or  security  were  given  and  approved  as  required 
»y  this  Code.  [In  effect  April  15th,  1880.] 
Ooma  againat  State  or  county— sees.  1038, 1039. 
-Ooontf—Board  of  Supervisors  included,  10  Cal.  344. 

S  1059.  Whenever  any  surety  on  an  undertaking  on 
appeal,  executed  to  stay  proceedings  upon  a  money  judg- 
Oftot,  pays  the  judgment,  either  with  or  without  action. 
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after  its  affimiation  by  the  appellate  oourt,  he  is 
tnted  to  the  rights  of  the  judgment  creditor,  and  U 
tied  to  control,  enforce,  and  satisfy  sach  judgment 
respects  as  if  he  had  recovered  the  same.    [In  effect . 
Ist,  1874.] 

UndCTtakinf  on  appeal— see.  Mln. 

Sntnogation  of  nuretiM— sec  709n. 


PART  m. 

SPECIAIi  PROCEEDnraS   OF  A 
CIVIL    NATURE. 

at  I.     Of  "WBITS  of  MA2a)ATB  AXD  FBOHIBITIOir.     §{ 

1067-1110. 
n.    Of  CoiTTESTiNa  Elbctioks.    §§  1111-1127. 
m.    Of  Summaby  Proceedings.    §$  1132-1178. 
IV.    Of  Enfobcepient  of  Liens.    §§  1180-1206. 
V.    Of  Contempt.    §§  1209-1222. 
YI.    Of  Voluntary  Dissolution  of  Corporations. 

i§  1227-1223. 
VH.    Of  Eminent  Domain.    §§  1237-1263. 
Vm.    Of  Escheated  Estates.    §§  1269-1272. 
IX.    Of  Change  of  Name.    §§  1275-1278. 
X.    Of  Abbitrationb.    §§  1281-1290. 
XL    Of  Pbooeedinos  in  Fbobatb  Courts.   §§  129i- 

1809. 
Xn.    Of  Sole  Traders.    §§  1811-1821. 
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WBIT  OF  BEVIEW. 


PRELIMINARY  PROVISIONS. 


I  IMS.  Parties,  how  designated. 


1064.  Judgmont  and  order  same  meaning  as  In  civil  acti« 

§  1063.  The  party  prosecating  a  special  pi 
may  be  known  as  the  plaintiff,  and  the  adverse  pi 
the  defendant. 

Plaintiff  and  defendant -sec.  308. 

§  1064.  A  judgment  in  a  special  proceeding  is  the| 
determination  of  the  rights  of  the  parties  therein, 
definitions  of  a  motion  and  an  order  in  a  civil  actioi 
applicable  to  similar  acts  in  a  special  proceeding. 

Judgment— definition  <rf,  sec.  577  and  note. 

Motion  and  order— »'«.  1003. 


TITLE  L 


OP    WMITB 


OP  * . 

PROHIBITION. 


Chap  L    Writ  of  review. 
XL    Writ  of  mandate. 
TTT.    Writ  of  prohibition. 
IV.    Writs  of  review,  mandate,  and  prohibition  J 

issue  and  be  heard  at  chambers. 
V    Rules  of  practice  and  appeals. 


1067. 
1068. 
1069. 
1070. 
1071. 
1072. 
1073. 
1074. 
1075. 

1076. 
1077. 


CHAPTER  L 

WRIT   OP  RBVIB'W, 

Writ  of  reyiew  defined. 

When  and  by  what  courts  granted. 

Application  for.  how  made. 

The  writ  to  be  directed  to  the  Inferior  tcibanal,  etc. 

Contents  of  the  writ. 

Proceedings  in  Inferior  court  may  be  stayed,  or  not. 

Service  oi^the  writ. 

The  review  under  the  writ,  extent  of. 

A  defective  return  of  the  writ  may  be  perfected.   HeaitaVi 

Judfiment. 
Ck>py  ox  Judgment  must  be  sent  to  the  Inferior  trOranaL 
Judgment  rolls. 


I 

§  1067.  The  writ  of  certiorari  may  be  denoi 
the  writ  of  review.    [In  effect  July  1st,  1874.] 
Writ,  generally— sec.  bin. 


vraiT  OP  REVIEW.  §§  1068-70 

A  writ  of  review  may  be  granted  by  any 
t,  except  a  Police  oi'  Justice's  Court,  when  an  inferior 
inal,  l>oard,  or  officer,  exercising  judicial  functions, 
exceeded  the  jurisdiction  of  such  tribunal,  board,  or 
er»  and  there  is  no  appeal,  nor,  in  the  judgment  of  tho 
rtp  any  plain,  speedy,  and  adequate  remedy. 

rtiorari — Extent  qf  reviat  on,  see.  1074,  and  see  Exoeedbd  thb 
ESDiOTioif ,  note  tff/ra.  Object^to  annm  and  not  to  restrain ;  Lamb 
Ikoctler,  Bffarch  17th,  1880, 5  Fac.  G.  L.  J.  140.  When  proper  or  other- 
-«ee  uncler  EzosBDJBD  thb  Jusisdiotiov,  note  tVro. 

axited  \>Y  any  court— see  sees.  Sin,  76,  subd.  5  and  notes;  7  Cal, 
10  CaL  344;  49  CaL  29. 

fisarior  txibaxial— board  or  officer;  existence  of  court  Implied,  5S 
M4.  \ 

BBBolains  judicial  functions—applies  to  municipal  boards,  8  CaL 
13  Cal.  11 :  16  Gal. 208:  18 CaL  49;  23  Gal.  302,  492;  25  Cal.  94;  61  CaL 
82  Cal.  132;  53  GaL  389;  Lamb  v.  ScbotUer,  March  nth.  1880, 5  Pac 
•»  ^.  140;  People  v.  Board  of  Education,  Oakland,  March  22nd,  1880, 
KB.  C  I«.  J.  194:  ministerial  act  of  Judicial  officer,  40  Gal.  344. 

JBoaeded  the  jurisdiction— ifeostni?  of  pArcu«,  43  Gal.  365.  No  inters 
mee otheruoise,  9  Cal.  386;  6  CaL  476;  7  Gal. 244;  19 GaL  157;  22 Gal. 465; 
ML  08;  35  Cal.  268:  40  GaL  479;  50  CaL  282;  53  Cal.  393, 495;  Gereghino 
flBOchlo*  Feb.  2nu,  1880,  ft  Pac.  C.  L.  J.  53.  Extent  of  review^sec 
hi  errors  of  law  or  Judgment,  not  corrected,  29  GaL  459,  632:  40  CaL 


t  42  Gal.  630;  43  Cal.  312,865:  45  Cal.  245:  46  Cal.  79,  667;  47  baL  604. 

tot  proper,  2  CaL  2si  I  eertiorart  proper,  39  Cal.  570:  51  Gal. 

;  83  ^a._889j  4w;  Bateman  v.  Superior  Court,  etc.,  March  6th,  1880, 5 


'^ttonuri  not 

k  O.  Ifc  J.  7i;*OsL7.'Couv.*fiuiuivll£^ 


Vo  appeal— requisite  for  certiorari,  1  CaL  152;  4  CaL  185;  13  CaL  173; 
OaLTB:  21  CaL  166;  28 Cai.  115:  42CaL  252;  43  Cal.  25;  47 CaL  7,  528; 
OaL  496;  Cereghino  v.  Finochlo,  Feb.  2nd,  1880, 5  Pac.  C.  L.  J.  53. 

Qa  tfaekidciinent  of  the  court— discretion  to  refuse  writ,  42  CaL  252; 
CaL  222;  50  Cal.  473:  discretion  in  quashing;  Lamb  v.  Scbottler, 
ttch  17th,  1880, 6  Pac.  C.  L.  J.  140. 

Raitty  speedy,  and  adequate  remedy— see  No  Appeal,  note  «iipra, 
m  1  CaL  152;  14  Cal.  479;  47  CaL  528;  Lamb  v,  Scbottler,  March  17th, 
BI,5Pac.C.L.J.140.  ^ 

§  1069.  The  applieation  must  he  made  on  affidavit  by 
lio  party  beneficially  interested,  and  the  court  may  re- 
iiire  a  notice  of  the  application  to  be  given  to  the  adverse 
4tft^,  or  may  grant  an  order  to  show  cause  why  it  should 
lot  be  allowed,  or  may  grant  the  writ  without  notice. 

AppUcation— 49  CaL  136:  Supreme  Ct.  rule  28.  Noiiee  d/— 38  CaL 
^  FV  pvrty  benefieiallv  interested,  see  sec.  367n ;  53  CaL  389.  Issuance 
"«Dly  upon  order  of  the  Court,  40  CaL  481 ;  Supreme  Ct.  rule  23. 

S  1070.  The  writ  may  be  directed  to  the  inferior  tri- 
^f^oaX.  board,  or  officer,  or  to  any  other  person  having  the 
eiistoay  of  the  record  or  proceedings  to  be  certined. 
^en  directisd  to  a  tribunal,  the  clerk,  if  there  be  one» 
■uist  return  the  writ  with  the  transcript  required. 
Coss  Civ.  Psocr-a^. 


§§  1071-5  WBIX  OF  SBVIEir. 

Binoted  to  l&f«tlor  trilnmal,  eto.^3  GaL  6Ms  Lamb  «. 
UKKh  ntb,  1880, 6PS0.  C.  L.  J.  140. 

Betani  of  writ-aee.  1079,34  Gal.  382;  93Gd.64lt  tnaner^i 
•ee  CutTivnvo  RaooBD  akd  PsooasDnrGS,  sec  i«7la. 

§  lOTL  The  writ  of  review  mast  command  the] 
to  whom  it  is  directed  to  certify  fully  to  the  court 
the  writ,  at  a  specilled  tune  and  ^lace,  a  transcript  < 
record  and  f)roceedings,  (describing  or  referring 
with  conyenient  certamty )  that  the  same  may  be  revi 
by  the  court;  and  requiring  the  party,  in  the  meanu. 
to  desist  from  further  proceedings  in  the  matter  to  iMJ 
viewed. 

Party  to  whom  dirvctod— Lamb  v.  Scbottler,  MJardi  ITtli, 
Pac.  C.  L.  J.  140. 

Oertifying  record  and  proceedinga— 82  CaL  00, 882;  M  GU.  S9B. 

At  ■pecifled  timo— we  Sapreme  Ct.  role  23. 

§  1072.  If  a  stay  of  proceedings  be'  not  intended,  1 
words  requiring  the  stay  must  be  omitted  from  the 
these  words  may  be  inserted  or  omitted,  in  the  sound  ( 
cretion  of  the  court;  but  if  omitted,  the  power  of  tliel 
ferior  court  or  officer  is  not  suspended  or  the  pi 
stayed. 

§  1073.  The  writ  must  be  served  in  the  same 
as  a  summons  in  civil  action,  except  when  otherwises 
pressly  directed  by  the  court. 

Senrice  of  writ— on  public  tribunal*  etc.,  and  proof  of  noe^ 
preme  Ct.  rule  28. 

Service  of  anxnxnona— sec.  410  et  «eg. 

§  1074.  The  review  upon  this  writ  cannot  be 

further  than  to  determine  whether  the  inferior  tribii 

board,  or  officer  has  regularly  pursued  the  authori^* 

such  tribunal,  board,  or  officer. 

Extent  of  review— see  under  Ezoxedsd  thb  Jubisdiotioxi 
1068n:  14  GaL  479;  35  GaL  269;  U  CaL  360;  63  GaL  204, 644. 

Regularly  puraned  its  aothority— Interpretation  of,  43  Cd.  )ftj 
•Gal.  204;  Bateman  v.  Superior  Goiut,  etc.,  March  Gth,  1880,  (  FK.&' 
J.  77. 

§  1075.  If  the  return  of  the  writ  be  defective, 
court  may  order  a  further  return  to  be  made.   VflM 
full  return  has  been  made,  the  court  must  hear  the  parties 
or  such  of  them  as  may  attend  for  that  purpose,  andmif 
thereupon  give  judgment,  either  affirming,  or  annailiU 
or  modifying  the  proceedings  below. 

Return— sec.  1070». 

Hearing— see  Gbavtsd  bt  ast  Goubt,  see.  lOOa. 

Modifying  proceedings  below— 39  GaL  070. 


WRIT  OP  BEVrEW.  §§  1076-7 

L076L  ^  copy  of  the  judgment,  8ig[ned  by  the  clerk, 
i  be  transmitted  to  the  inferior  tribunal,  board,  or 
ET  having^  the  custody  of  the  record  or  proceeding 
fted  up. 

I077.  A.  copy  of  the  judgment,  signed  by  the  clerk, 
red  upon  or  attached  to  the  writ  and  return,  consti- 
the  judgment  roll. 
IgmeiiS  roll — petition  no  part  of.  47  CaL  6M. 


§§  lOU-ff  WUT  OF  XANPATX. 


CHAPTER  n. 
y^mXT  OF  MAND ATR 

S  1064.  MaadBto  defined. 

S  1085.  When  and  by  what  court  issned. 

^i  1086.  Writ,  when  and  upon  what  to  issoe. 

I  1087.  Must  be  either  alternative  or  peremptoiy.   SnlistHiee. 

§  1088.  If  the  application  be  without  notice,  the  altemstlTBinlli 

issue;  otherwise,  the  peremptory.  Nottoe  and  dBfrnlL 
S  1069.  The  adverse  party  may  answer  under  oatji. 
S  1090.  If  an  essential  question  of  fact  Is  raised,  the  court  may  < 

Jury  trial. 
S  1091.  The  applicant  may  demur  to  the  answer  or  coontarTail  I 

proof. 
S  1092.  Motion  for  new  trial,  where  made. 
S  1093.  The  clerk  must  transmit  the  verdict  to  tbo  court 

motion  Is  pending,  after  which  the  hearing  aball  be  1 

motion. 
S  1094.  If  no  answer  be  made,  or  If  the  answer  raise  no  material  I 

of  fact,  the  hearing  must  be  before  the  court. 
S  1095.  If  the  applicant  succeed,  he  may  hare  *^<»^™i»gi*ffx  easts,  i 

peremptory  mandate. 
8  1096.  Service  of  the  writ. 
i  1097.  Penalty  for  disobedience  to  the  writ. 

§  1064.  The  writ  of  mandamus  may  be  denomi 
writ  of  mandate.    [In  effect  July  1st,  1874.] 
Writ— eec.  51n. 

§  1085.  It  may  be  issued  by  any  court,  except  a 
tice's  or  Police  Court,  to  any  inferior  tribunal,  co:  _ 
board,  or  person,  to  compel  the  performance  of- an 
which  the  law  specially  enjoins,  as  a  duty  resulting  ' 
tm  office,  trust,  or  station;  or  to  compel  the  adnussKA 
n  party  to  the  use  and  enjoyment  of  a  right  or  ofiBce 
which  he  is  entitled,  and  from  which  he  is  unlavfr 
precluded  by  such  inferior  tribunal,  corporation, 
or  person. 

Issued  by  any  court— by  superseded  courts,  30  CaL  244;  4S  CaLw 
49  Cal.  31:  power  to  issue,  see  sees.  61, 76,  subd.  fi^and  notes  to  sBj^ 
not  Issued  where  no  longer  necessary,  36  CaL  289:  Supreme  Cjw* 
original  Jurisdiction,  47  Cal.  205;  Hyatt  «.  Allen,  March  83rd,  m* 
rac.  C.  L.  J.  664. 

Inferior  tribunal,  etc.— Discretion  not  interfered  with,  7  CiLlA 
10  Cal.  376;  22  Cal.  34;  28  Cal.  639. 

Corporation— private,  against,  see  When  not  proper,  under  IC** 
damns,  scope  and  function  of,  note  ^ra. 

Board— eee  Sufbrvisobs,  under  next  note. 

Persons,  official— to  whom  writ  directed;  auditor,  conntr,  ^  ^ 
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CiLStSi  4TCtf.tn:BSH»OT.<!onii^,MG>I.M>:«leTknEbow<l 
)iaCBl.6D{  «CiiLS|l:<»mptniIlra'.8taM,lda.lUlIC«La( 

>F,Dot«ftu'ra:  thraiS.KCal.Ifr;  ■ndue  moiMlPRHNr.niHlar 
'Anns,  &COFI  AVD  FnsoTiinr  or.natedinvi  nnA  BuiBrUb 
it.WCal.411:eiiperYlson,S  Cai.SMj  lOCsl.fll):  llC*L»;^aU. 
I  C^.ass;  28  CbI.429!  3(IChL4U;  tiCaLSTD.uai  MCal,  SSI:  tax 
BT,  20  Cal.  SIB:  treunrer,  county,  99  CW.  (BJ;  anil  let  IFIiem 
nqto-.  BiuleT  Kaxdakdb,  Soofb  ahd  FmoTiOB  (»,  nota 

'DimsBCS  of  •n  Mt-compeUIiMt.  but  Infllctal  or  dl«ere[lonsc» 
n  nndone,  H  CaL  »;  3»  c£.  U9i  »  Cat  2S3;  SI  CaL  H2{  11  Cat 
a  ne  next  note. 

rnmltlne  from  an  offlco,  ttc— 4  CsL  ITT:  7  Cal.  n9;  lOCaL  tH; 
L  118;  zsllal.  Hi  M  CiU.>%OTe;19CaLt]l;UGlL!igj«lC«L 


DM.:'  >Jio,  FwBBODitixaB  or  as  Ao't,  noK* 

_.    .. ._    --•;»].  as;  (J  011.(7,    ivAoi 

-   '-CaLlL.WijJLOaL 
T.  GlanolQif ,  Marcb 

iTasalDif.'Bj"  Car  Till  covporatlon.  Brt^ 

C^ii.  BMi'jnaa™.  aralnat',  11  Cal.230;'S8  CaLlds;  MCaLsini  » 
till  U  CM.  !g3:  81  boC  M2:  S!l  CbI.411:  is  C^.  «9:  M  Cb1.4D9;I» 
m:  afflce.tT;iiigtltlDta,ijto..lCHl.l(ni  ICnLM3:  13  Csl.  S31i  N 
Win  Cal.  3:  ■berlff.acnliin.ilCal.lilihCaL  tlu;  13  CuL  1«:  H 
Mi  tnatanr,aeilaat7ilCii.ai;  laCuLHM:  20  CsL  S93i  ILi  CaU 

1086.  The  wiit  mnstbe  Issaed  In  all  casss  where 
a  Is  not  a  plain,  epeedy,  and  adequate  remedy,  in  tha 
iaaxy  cooise  oC  law.    It  moBti  be  issued  upon  affidavit, 
the  application  of  the  ptutf  beneOciallr  interested. 
*li>>q>eedT,  and  Bdaqiu'  .      -  . 

jwnr.  W  Cal.  nS;  aoa  IB.  "no.  »,.  , 

WIiiw<»IlAHitunrS,He.lllMii.  An ,.-,-, ,. 

n  no  appeal,  4)  Cal.  tut:  orappeal  iaadeqiuiM  remedr.ICal.  In: 

RiUr,  M  GaL  283.  and  aea,  ■%>)  j>n>p<r,  nudBT  Soors  AKD  Finro- 

«  or  HahdaMITB,  mc.  WeSn. 

■wd  on  aJBdaTit— InmfllclHit  ahDwloff,  22  Cal-  142 :  br  BaDreni* 

■t,waSnp»meCt.Tiite2g. 

nUvnUm— br  wboin;  partr  benatlalallr  Intenited,  Hc.KIailt 

'»;SCaLMI;29Cal.!10. 

1 10B7.  The  writ  may  be  either  altsmative  or  per- 
Vton.  The  alternative  writ  muat  state  generally  ths 
^Uion  against  the  parly  to  whom  it  ia  directed,  and 
BUMtnd  such  party,  immedifltely  after  the  receipt  of 
*  ^nit,  or  at  some  other  specified  time,  to  do  the  act 


fBS-' 
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required  to  be  performed,  or  to  show  cause  be£aaf] 
court,  at  a  specified  time  and  place,  why  he  has  noli 
so.    The  peremptory  writ  must  be  in  a  similar  fan 
cept  that  the  words  requiring  the  party  to  show* 
why  he  has  not  done  as  commanded  must  be  omitt 
•  return  day  inserted. 

Feremptoxy  writ— without  altematiye,  sec  1088,  and  note. 

Ooxnmand  SQCh  partjr-^^iatare  of  directions,  6  CaL  440;  ZS 

§  1088.  When  the  application  to  the  court  is 
without  notice  to  the  adverse  party,  and  the  writ  li 
lowed,  the  altematiye  must  be  iirst  issued;  but  f  I 
application  be  upon  due  notice,  and  the  writ  be 
the  peremptory  may  be  issued  in  the  Urst  instance, 
notice  of  the  application,  when  given,  must  be  at 
ten  days.    The  writ  cannot  be  granted  by  default 
case  must  be  heard  by  the  court,  whether  the 
party  'appear  or  not. 

Proof  of  service— on  public  body.  Supreme  Ct.  rule  28. 

Feremptorf  writ— without  alteruative,  1  CaL  143;  27  CaL  6M. 

§  1089.  On  the  return  of  the  alternative,  or  the  dsfi 
which  the  application  for  the  writ  is  noticed,  the  party  r 
whom  the  writ  or  notice  has  been  served  may  show  eat 
by  answer  under  oath,  made  in  the  same  manner  u 
•newer  to  a  complaint  in  a  civil  action. 

Answer— sec.  437,  andjiotes;  27  Cal.  655. 

§  1090.  If  an  answer  be  m«de,  which  raises  a  q 
as  to  a  matter  of  fact  essential  to  the  determination  of 
motion,  and  affecting  the  substantial  rights  of  the 
and  upon  the  supposed  truth  of  the  allegation  o 
the  application  for  the  writ  is  based,  the  court  may,  i& 
discretion,  order  the  question  to  be  tried  before  a  jn^ 
and  postpone  the  argument  until  such  trial  can  be  Im 
and  the  verdict  certitied  to  the  court.  The  question  to^ 
tried  must  be  distinctly  stated  in  the  order  for  trial,  m 
the  county  must  be  designated  in  which  the  same  shall  bV 
had.  The  order  may  also  direct  the  jury  to  assess flf 
damages  which  the  applicant  may  have  sustained,  in  a^ 
they  tlnd  for  him. 

Qnestiozi  to  be  tried-^  Cftl.  20s  14  CaL  428;  17  CaL  47ft. 

Order  for  trial— form  of,  45  CaL  395. 

§  1091.  On  the  trial  the  applicant  is  not  precluded^ 
the  answer  from  any  valid  objection  to  its  sumciencyt  ^ 
may  countervail  it  by  proof,  either  in  direct  dexual  ot  of 
way  of  avoidance. 

Sufficiency  of  answer— objection  to,  equivalent  to 
murrer,  27  Cal.  655;  30  Cal.  609;  48  CaL  30. 
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1092.  The  motion  for  a  new  trial  most  be  made  in 

Dourt  in.  i^bich  the  issae  of  fact  is  tried. 

w  trial— genenlbr,  sec.  666,  et  *eq^  In  Sapreme  Court,  when  orl^ 
Ivriadlction  exercised,  25  CaL  685. 

1093.  If  no  notice  of  a  motion  for  a  new  trial  be 
m,  or,  if  i^ven,  the  motion  be  denied,  the  clerk,  within 
•  days  after  rendition  of  the  yerdict  or  denial  of  the 
aon,  must  transmit  to  the  court  in  which  the  applica- 
L  for  the  'writ  is  pending,  a  certified  copy  of  the  verdict 
Lched  to  tbe  order  of  trial;  after  which  either  party 
y  bring  on  the  argument  of  the  application,  upon  rea- 
able  notice  to  the  adverse  party. 

( 1094.  If  no  answer  be  made,  the  case  must  be  heard 
the  papers  of  the  applicant.  If  the  answer  raises  only 
wtions  of  law,  or  puts  in  issue  immaterial  statements, 
b  affecting  the  substantial  rights  of  the  parties,  the 
ort  most  proceed  to  hear  or  fix  a  day  for  hearing  the 
Snment  ot  the  case.  [In  effect  July  1st,  1874.] 
iBpers  of  tha  appUcant-see  Issxted  oit  Affidavit,  aeo.  loeen. 

1 1095.  If  judgment  be  given  for  the  applicant,  he  may 
oover  the  damages  which  lie  has  sustained,  as  found  by 
e  lury,  or  as  may  be  determined  by  the  court  or  rei- 
"ees,  upon  a  reference  to  be  ordered,  together  with  costs; 
id  for  such  damages  and  costs  an  execution  may  issue; 
id  a  peremptory  mandate  must  also  be  awarded  without 
day. 

Vndgment  In  mandamns-extent  of  relief,  27  CaL  655.  and  compare 
e. no,  and  note:  personal,  when  Improper, see  under  PssBMPToaT 
AXDATX,  note  in/fxu 

Damages-sec.  560». 

Ooata-secs.  1021  e«  «egr. 

Bsremptorj  mandate— personal  Judgment  on,  when  Improper,  62 
aia  Ins. 

§  1096.  The  writ  must  be  served  in  the  same  manner 
B  a  summons  in  a  civil  action,  except  when  otherwise 
oq)re8sly  directed  by  order  of  the  court.  Service  upon  a 
najority  of  the  members  of  any  board  or  body,  is  service 
ipon  the  board  or  body,  whether  at  the  time  of  the  service 
dte  board  or  body  was  in  session  or  not. 

Service  of  aommona— sec  410,  et  *eq. 

§  1097.  When  a  peremptory  mandate  has  been  issued 
v&a  directed  to  any  inferior  tribunal,  corporation,  board, 
or  person,  if  it  appear  to  the  court  that  any  member  of 
>ach  tribunal,  corporation,  or  board,  or  such  person  upon 
whom  the  writ  has  been  personally  served,  lias,  without 


S1097 


max  OF  MASDATE, 


just  exonae,  xef  used  or  neglected  to  obey  the  same, 
court  may,  upon  motion,  impose  a  fine  not  exceeding  < 
thousand  douara.    In  case  of  persistence  in  a  refi 
obedience,  the  court  may  order  the  party  to  be  ii 
oned  until  the  writ  is  obeyed,  and  may  make  aoy 
necessary  aud  proper  for  the  complete  enforcement  of  i 
writ,    [in  effect  July  1st,  1874.] 
OfBoen  sabjact  to  mandamnfl— seePSBSOirs,  OrnoiAL.see.] 
Attachment  for  non-oompUanco-rWlien  not  lasued*  1  GaL  VL 
Oontempt-generaOy,  seo.  1209  «f  teg* 


ynar  or  prohibitiov.  §§  1102-4 


GHAFTEB  HI. 
'WHIT  OF  PROHIBXTION. 

1102.  PTOliIMtlon  defined. 

1 103.  "Wliere  and  when  Issued. 

1104.  'Writ  may  be  alternatlye  or  peremptory.  Form  of. 

1105.  Certain  provisions  of  the  preceding  chapter  applicable. 

;  1X02.  The  writ  of  prohibition  is  the  counterpart  of 
I  \7Tit  of  mandate.  It  arrests  the  proceedings  of  any 
ounaly  corporation,  board,  or  person,  whether  exercis- 
I  f  onctiojis  judicial  or  ministerial,  when  such  proceed- 

E\  are  without  or  in  excess  of  the  jurisdiction  of  such 
anal,  corporation,  board,  or  person.    [In  effect  March 
1,1881.] 

IVrit,  generally— sec  51  n,  Oonnterpart— <U  Cal.  289.  Mandate— 
u  1104  et  seq. 

^anesta  proceedings— 53  CaL  292;  but  not  legislation,  S2  CaL  111:  on 
noval  firom  office,  52  CaL  622^ 

rndicial  tribnnals— alone  subjeot  to, 52  Gal.  Ill ;  53  CaL  289;  People  v. 
action  Ck>inmrs.  March  23rd,  1880, 5  Fac.  C.  L.  J.  245. 

ta  ezceas  of  the  juzisdictlon— 47  Cal.  81,  584;  Bandy  v.  Bansome* 
)&.  ISth,  1880, 4  Pac.  G.  L.  J.  537:Cal.  F.  Co. «.  Halsey,  Mar.  15th,  1880, 
Pte-  C I^  J.  125;  and  compare  IIxoieeded  thb  Jukisdiotion,  sec. 

§  1103.  It  may  be  issued  by  any  court  except  Police  or 
ostices'  Courts,  to  an  inferior  tribunal  or  to  a  corporation,' 
oard,  or  person,  in  all  cases  where  there  is  not  a  plain, 
peedy,  and  adequate  remedy  in  the  ordinary  course  of 
AW.    It  is  issued  upon  affidavit,  on  the  application  of  the 
teison  beneficially  interested. 
Ocmpar»— notes  to  sees.  1085, 1086. 
Affidavit,  contents  of-30  CaL  244. 
Inferior  txibimal-52  Cal.  111.  51S. 

« 

^  110€.  The  writ  must  be  either  alternative  or  peremp- 
tory. The  alternative  writ  must  state  generally  the  alle- 
lation  against  the  party  to  whom  it  is  directed,  and  com- 
mand such  party  to  desist  or  refrain  from  further  pro- 
filings  in  the  action  or  matter  specified  therein,  until 
the  farther  order  of  the  court  from  which  it  is  issued,  and 
to  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except 


guos 


WBIT  OF  FBOHIBinOH. 


that  the  words  requiring  tbe  party  to  show  caiose 
should  not  be  absolutely  restrained,  etc,  most  be  i 
and  a  return  day  inserted. 
Oompsre  aec.  1067,  and  notes. 


8  1105.  Tbe  provisions  of  tbe  preceding  chapter, 
oept  of  the  four  first  sections  thereof,  apply  to  tbiif 
ceedisg. 


\ 


^ 


PSAOXIOB  AND  ABTEJLUk  8S  1108-10 


CHAPTER  IV. 

UTS  OF  REVIEW.  MANDATE,  AND  PRO* 
TTTBITION  MA7  ISSUE  AND   BE 
SEARD  AT  CHAMBERS. 

0L  Writs  Off  review,  mandate,  and  prohibition  may  Issue  and  t>e 
beard  at  diamben. 


.  "Writs  of  review,  mandate,  and  prohibition  is- 
id  by  tbe  Supreme  Court,  or  by  a  Superior  Court,  may, 
the  discretion  of  the  court  issuing  tbe  writ,  be  mauo 
ornable  and  a  hearing  th^eon  be  had  at  any  time. 
i  effect  April  15th,  18807) 
owers  of  judges  at  chambert-eees.  165, 166. 

CHAPTBR  V. 
RTTIiZSS  OF  PRACTICE,  AND  APPEALS. 


I 


1109.  Certain  provisions  of  part  two  applicable. 

1110.  Same. 


B  13.09.  Except  as  otherwise  provided  in  this  title,  the 
K>Tisions  of  part  two,  [§§  307-10591  of  this  Code,  are  ap- 
licable  to,  and  constitute  the  rules  of  practice  in  the 
toceedings  mentioned  in  this  title. 

B  mo.  The  provisions  of  part  two,  of  this  Code,  rela- 
tve  to  new  trials  and  appeals,  (§§  65G-<)6d,  and  §6  936-059] 
xcept  in  so*  far  as  they  are  inconsistent  with  tbe  provi- 
ions  of  this  title,  apply  to  the  proceedings  mentioned  in 
nis  title. 


§  1211  OOVTESTINO  GERTAOr  ZLBCTIONB. 


TmiB  IL 
OF  COXITBSTINO  CERTAIN  EZiBCnO] 

IllL  vnio  may  oonteitt  and  groondt  of  oonteat.    • 

1112.  Irreffolarity  and  improper  condoet  of  Jodgeib  irtwn  t»\ 

elections. 
HIS.  When  not  to. 

1114.  XUegiU  votes,  when  not  to  Ttdateetoctloii. 

1115.  Proceedings  on  contest. 
1116*  Statement  of  cause  of  contest.  When  baaed  on 

illegal  Yotes,  contestant  to  deUrer  to  respondent . 
votes  claimed  to  be  Ulegal. 

1117.  Statement  of  caose  of  contest;  want  of  f onn  not  to  yfUml 

1118.  County  Judge  to  hold  speelal  term  for  trial  of  contest 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses— attendance  of,  how  enforced. 

1121.  Power  of  court.  Adjournment  of  court. 

1122.  Bules  to  govern  court  in  trial  of  contest. 
S  1123.  Court  may  declare  who  was  elected. 

1124.  Fees  of  dlloers  and  witnesses. 

1125.  Costs. 

1126.  AppeaL 

1127.  When  election  void  and  oAee  vacant. 

§  1111.  Any  elector  of  a  county,  city  and  coimtyi  e^ 
or  of  any  political  subdivision  of  either,  may  contest  hI 
right  of  any  person  declared  elected  to  an  office  to  be  a 
ercised  therein,  for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  board  of  jnM 
or  any  member  thereof; 

2.  When  the  person  whose  right  to  the  office  i8t» 
tested  was  not,  at  the  time  of  the  election,  eligiblfl^ 
such  office; 

3.  When  the  person  whose  right  Is  contested  hasg^ 
to  any  elector  or  inspector,  judge,  or  clerk  of  the  eleotioii 
any  bribe  or  reward,  or  has  offered  any  such  bribe  or  * 
ward  for  the  purpose  of  procuring  his  election,  ex  otf 
committed  any  other  offense  against  the  elective  &I'' 
chise,  defined  m  title  four,  part  one,  of  the  Penal  Code; 

4.  On  account  of  illegal  votes.  [Approved  MaichllBt 
1876.] 

Oontesthig  e!iBoMoD»^Generdav»  title  constltntioikal,  U  CkL  j£ 
construction  of  election  laws,  31  CaL  82:  forms  a  special  esss,S|2|; 
449:  locally  applicable,  46  Gal.  396;  county  seats,  election  for.itftv'' 
ered,  SO  Cal.  325:  24  GaL  449:  requisites  of  election,  eto.,  HC^Z 
£le<;ton»  43  Gal.  229.  Person  declared  eieeted,  legislator,  goreiDflti* 
Political  Code,  sees.  273, 288.   Qfflce»  illegally  occupied,  etc.  see.  m 

SUBDrvisioir  l.  Malconduct  of  jndgea-aecs.  111^  1113;  SCkLtfi 
i2rja.suffi;2ttCaL161;  31Cal.82.        ''     '  -•       i 
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a>rvT8ioir  2.  XneligibUity,  efleet  of,  13  Cal.  145;  23  CaL  315. 

n>rvT8ioir  3.   Bribery,  etc.— 27  Cal.  tos. 

n>lirxsxos  4.   Illegal  yotes~14  CaL  479;  28  Cal.  124;  34  CaL  273. 

mg.  I^o  irregularity  or  improper  conduct  in  the  pro- 
iinss  of  the  judges,  or  any  of  them,  is  such  malcon- 
i  as  avoids  an  election,  unless  the  irregularity  or 
roper  conduct  is  such  as  to  procure  the  person  Wnose 
(t  to  tlie  pffice  is  contested  to  be  declared  elected, 
iaa.  be  liad  not  received  the  highest  number  of  legal 
ea. 

BloozKli&ot  of  judges— as  ground  of  contest,  sec.  Ill,  snbd.  1 :  lrreg> 
Itles,  etc.,  must  alter  result,  12  Cal.  8S2;  81  CaL  173;  34  CaL  273»  635. 

I XXX3.  When  any  election  held  for  an  ofSce  exercised 
kncl  for  a  county  is  contested  on  account  of  any  mal- 
Iduct  on  the  part  of  the  board  of  judges  of  any  town- 
^  election,  or  any  member  thereof,  the  election  cannot 
annrilled  and  set  aside  upon  any  proof  thereof,  unless 
a  rejection  of  the  vote  of  such  township  or  townships 
»ald  cbange  the  result  as  to  such  office  in  the  remaining 
te  of  tlie  county. 

iCalcondnct  of  judges— eee  sec.  1112n.  Town^<p,  or  precinct,  20  CaL 
;  SI  CaU  173;  and  see  YoTuro  Pbboihots,  sec  1116to. 


8  1114.  Nothing  in  the  fourth  ground  of  contest,  speci- 
la  in  section  eleven  hundred  and  eleven,  is  to  be  so  con- 
med  as  to  authorize  an  election  to  be  set  aside  on  ao- 
lant  of  illegal  votes,  unless  it  appear  that  a  number  of 
i^igal  votes  has  been  given  to  the  person  whose  right 
»  the  office  is  contested,  which,  if  taken  from  him, 
nmld  Teduce  the  number  of  his  legal  votes  below  the 
iQmber  of  votes  given  to  some  other  person  for  the  same 
ffice,  after  deducting  therefrom  the  illegal  votes  which 
nay  be  shown  to  have  been  given  to  such  other  person. 

Oompaxe— irreguljurities,  etc.,  must  alter  result,  under  Malcoit- 
MroT  ov  Jin>ox8,  sec.  1112». 

S  1115.  When  an  elector  contests  the  right  of  any  per- 
Km  declared  elected  to  such  office,  he  must,  within  forty 
lays  after  the  return  day  .of  the  election,  file  with  the 
Bounty  clerk  a  written  statement,  setting  forth  specifio- 
■lly: 

1.  The  name  of  the  party  contesting  such  election,  and 
wat  he  ia  an  elector  of  the  district,  county,  or  township, 
M  the  case  may  be,  in  which  such  election  was  held; 

2.  The  name  of  the  person  whose  right  to  the  office  is 
contested; 

3.  The  office; 

Cods  Ctv.  Psoa--88. 
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4.  The  particular  grounds  of  such  contest. 

Wliich  statement  must  be  verified  by  the  affidaviti 
contesting  party,  that  the  matters  ana  things  therranl 
tained  are  true. 
.   El6ctor-4S  CaL  229. 

Within  fortf  dayv-^l  GaL  261. 

Statement  of  contottant— see  sees.  1116, 1117;  90  GaL  94;  431 

§  1116.  When  the  reception  of  illegal  votes  is 
as  a  cause  of  contest,  it  is  sufiicient  to  state  geneiallyf 
in  one  or  more  specified  voting  precincts  illegal  votesr 
given  to  the  person  whose  election  is  contested,  wld 
taken  from  him,  will  reduce  the  number  of  his  legal' 
below  the  number  of  legal  votes  given  to  some  otberj 
son  for  the  same  office:  out  no  testimony  can  be  reoc 
of  anv  illegal  votes,  unless  the  party  contesting  suchi 
tion  deliver  to  the  opi)oslte  party,  at  least  thi«e  da^i 
fore  such  trial,  a  written  list  of  the  number  of  iUl[ 
votes,  and  by  whom  given,  which  he  intends  to  prom^ 
such  trial;  and  no  testimony  can  be  received  of  anyT 
gal  votes  except  such  as  are  specified  in  siich  list 
effect  April  15th,  1880.] 

Three  days  before  trial— list  dellTered,  need  of,  SO  CaL  Wt 
tation  of  time,  sec.  I2ff ;  61  CaL  514. 
Voting  precincts— townships,  before  amdt.  1880. 

§  1117.  Ko  statement  of  the  grounds  of  oontert 
be  rejected,  nor  the  proceedings  dismissed  by  aaji 
for  want  oi  form,  if  the  grounds  of  contest  are  ali 
with  such  certainty  as  will  advise  the  defendant  of 
particular  proceeding  or  cause  for  which  8n<^  eleofciiBl 
contested. 

§  1118.  Upon  the  statement  being  filed,  the 
clerk  must  inform  the  Superior  Court  of  the  coM 
thereof,  which  shall  thereupon  order  a  special  sessioD  » 
such  court  to  be  held  at  the  court-room,  on  some  day  ton 
named  by  it,  not  less  than  ten  nor  more  than  twen^d^ 
from  the  date  of  such  order,  to  hear  and  determine  bqcb 
contested  election.    [In  effect  April  15th,  1880.] 

Special  session— term,  before  1880, 24  CaL  453,  and  see  TisA*^ 
78«.  ' 

§  1119.  The  clerk  shall  thereupon  issue  a  citation  fix 
the  person,  whose  right  to  the  office  is  contested,  to  iP' 
pear  at  the  time  and  place  specified  in  the  order,  vIueB 
citation  must  be  delivered  to  the  sheriff,  and  served  «ti)ff 
upon  the  party  in  person,  or,  if  he  cannot  be  foon^i? 
leaving  a  copy  thereof  at  the  house  where  he  last  iwff» 


OOMTESTOrO  CBRTAIK  EUfiCTIONB.     §§  1120-5 

fast  fire  days  before  the  time  so  specified.    [In  effect 

1  IStb,  1880.] 

Ktion — ^torm  immaterial,  30  CaL  894. 

3JL20.  The  clerk  must  issue  subpoenas  for  witnesses 
tie  request  of  either  party,  which  must  be  served  as 
'T  8u.l>poBnas;  and  the  Superior  Court  shall  have  full 
er  to  issue  attachments  to  compel  the  attendance  of 
leases  who  have  been  subpoenaed  to  attend.  [In  effect 
il  15th,  1880.] 

bpomas— Issuance,  senrlce,  etc.,  sees.  1965-1967;  also  see  sees.  198S- 
olsobedlence,  penalty,  etc..  sees.  1991-1992. 
mpelling  attendance  of  witneaaoa  ooc  1903  et  teq. 


The  court  must  meet  at  the  time  and  place 
iffnated,  to  determine  such  contested  election,  and 
11  have  all  the  powers  necessary  to  the  determination 
reef.  It  may  adjourn  from  day  to  day  until  such  trial 
uded,  and  may  also  continue  the  trial,  before  its  com- 
Bcement,  for  any  time  not  exceeding  twenty  days,  for 
id  caase  shown  by  either  party  upon  affidavit,  at  the 
te  of  the  party  applying  for  such  continuance. 
Afoum  from  day  to  day— dlscontlnnanoe  otherwise,  84  CaL  829, 6821* 
efknre  its  oommencement— 34  Cal.  332.   • 

I  1122,  The  court  must  be  governed,  in  the  trial  and 
termination  of  such  contested  election,  by  the  rules  of 
ir  and  evidence  governing  the  determination  of  dues- 
US  of  law  and  fact,  so  far  as  the  same  may  be  applica- 
i;  and  may  dismiss  the  proceedings  if  the  statement  of 
)  cause  or  causes  of  the  contest  Is  insufficient,  or  for 
mt  of  prosecution.  After  hearing  the  proofs  and  alle- 
Uons  of  the  parties,  the  court  must  pronounce  judg- 
mt  In  the  premises,  either  confirming  or  annulling  and 
kiting  aside  such  election. 

Mamias  the  proceedinga— not  discretionary,  15  Cal.  117. 
ifter  hearing  the  proofs,  etc.~no  default,  Judgment  obtainable  by 
Ktestant,  34  CaL  685;  burden  on  contestant,  12  CaL  352. 

§  1123.  If  in  any  such  case  it  appears  that  another  per* 
n  than  the  one  returned  ha&  the  highest  number  of  legal 
nes,  the  court  must  declare  such  person  elected. 

S  1124.  Repealed  April  15th,  1880. 

1 1125.  If  the  proceediugs  are  dismissed  for  insuffi- 
ency,  or  want  of  prosecution,  or  the  election  is  by  the 
)iut  confirmed,  judgment  must  be  rendered  against  the 
uty  contesting  such  election,  for  costs,  in  favor  of  the 
arty  whose  election  was  contested;  but  if  the  election  is 
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annulled  and  set  aside.  Judgment  for  costs  must  1m  i 

dered  against  tbe  party  whose  election  was  cont 

favor  ot  tbe  party  contesting  the  same.    PrimarUfh  e 

party  is  liable  for  tbe  costs  created  by  himself,  to  tmi 

cers  and  "Witnesses  entitled  thereto,  which  may  be 

lected  in  the  same  manner  as  similar  costs  are  coUeetadl 

other  cases.    [In  effect  April  15th,  1880.] 

Costs— In  special  proceedings,  sees.  1022,  subd.  4, 1024:  genexallr. 
1021ef«egr. 

§  1126.  Either  party ,  aggrieved  by  the  judgment  d  \ 
court,  may  appeal  therefrom  to  the  Supreme  Courtj^aai 
other  cases  of  appeal  thereto  from  the  Superior 
[In  effect  AprU  15th,  1880.] 

Appeal  tn  contested  election  cmee  81  GaL  82, 26L 

Appeals  to  Snpreme  Ooort— sec  9(S:  appeals  geneiaHj,  seci 
ttseq. 

New  trial-24  CaL  449, 4S7. 

§  1127.  Whenever  an  election  is  annulled  or  set  i 
by  the  judgment  of  the  Superior  Court,  and  no  appeali 
been  taken  within  ten  days  thereafter,  the  commissioD,i 
any  has  issued,  is  void*  and  tbe  oi&ce  vacant,    [la. 
AprU  15tb,  1880.] 


TITLE  III. 

Of  Summary  Proceedings. 

tAP.     I.    Confession  of  judgment  witbout  action. 
n.    Sabmitting  a  controversy  without  action. 
m.    Discharge  of    persons   imprisoned   on   civil 

process. 
IV.    Sammary  proceedings  for  obtaining  posses- 
sion of  real  property  in  certain  cases. 

[389] 


1132-3        coMTESsioN  or  judgmbmt. 


CHAPTER  I. 

CONFESSION  OF  JUDGMXSNT  WTFHOl 

ACTION. 

S  1132.  Jadgment  may  be  confessed  for  debt  dua  or  eonttaverti 
bUlty. 

ill33.  Statement  In  writing  and  form  therM>£. 
1 134.  Filing  statement  ana  entering  Judgment. 
1135.  How,  in  Justices' Courts. 

§  1132.  A  jadgment  by  confession  may  be  e; 
without  action,  either  for  money  dae  or  to  become  d 
or  to  secure  any  person  against  contingent  liability  on 
half  of  the  defendant,  or  both,  in  the  manner  presciii 
by  this  chapter.    Such  judgment  may  be  entered  in 
court  having  jurisdiction  for  like  amounts. 

Jadgment  by  confession— after  action  commenced,  44  CaL 
statement  for,  sec.  1133  and  note :  attacking  for  fraud,  sec.  llSSn. 

Any  court  having  Jurisdiction— 8  CaL  76;  in  Justice's  Ooait,aM 
1135  and  note. 

Statement— signed  by  defendant,  20  Cat.  681;  Bubd.2,  subj< 
of  indebtedness.  12  CaL  143;  18  Cal.  676;  37  Cal.  328:  Justly  oue,etCnl 
Cal.549:  37  Cal.  328. 

Attacking  for  in.nd'~  Judgment  fraudulent,  tohen,  prima 
where  statement  lacks  statutory  fullness,  6  Cal.  419:  12  Cal.  143: 18- 
676;  37  Cal.  328:  void  for  obstructing  creditors,  6  Cal.  238:  13  CalTGi 
CaLGSL  Proof,  0  Cal.  i22i  12  CaL  143;  19  Cal.  278;  20  CaL 681:  27  CaL  J 
44  CaL  481.  Creditor's  rtghtSt  attachment  confers,  6  Cal.  376;  13  CaL  ik 
direct  proceedings,  6  Cal.  238;  37  CaL  838.  Debtor's  rights,  pntao* 
permitted,  19  CaL  278:  impeaching  directly,  6  Cal.  613.  Collateni  im 
peaehment,  12  Cal.  128. 

§  JL133.  A  statement  in  writing  must  be  made,  signed 
by  the  defendant,  and  verified  by  his  oath,  to  the  follov* 
ing  effect: 

1.  It  must  authorize  the  entry  of  judgment  foraspecf 
fied  sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  most 
state  concisely  the  facts  out  of  which  it  arose,  and  shoif 
that  the  sum  confessed  therefor  is  justly  due,  or  to  becone 
due;  ^ 

3.  If  it  be  for  the  purpose  of  securing  the  plainta 
against  a  contingent  liability,  it  must  state  concisely  tbe 
facts  constituting  the  liability,  and  show  that  the  sqib 
confessed  therefor  does  not  exceed  tlie  sama 
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The  statement  muBt  be  filed  with  the  clerk  of 
auTt  in  which  the  judisrraent  is  to  be  entered,  who 
indorse  upon  it,  and  enter  in  the  judgment  book,  a 
aenl  of  such  court  for  the  amount  confessed,  witli 
oUars  costs.  The  statement  and  affidavit,  with  the 
aent  indorsed  thereupon,  becomes  the  judgment  roll. 

LX35.  In  a  Justice's  Court,  where  the  court  has  au- 
ty  to  enter  the  judgment,  the  statement  may  be  filed 
the  justice,  who  must  thereupon  enter  in  his  docket 
l^rment  of  his  court  for  the  amount  confessed,  with 
i  dollars  costs.  If  a  transcript  of  such  judgment  be 
'With  the  county  clerk,  a  copy  of  the  statement  must 
Led  iwith  it. 
Siioritsr  of  Jnsticd's  Oonrt  to  enter'-socs.  112,  subcL  6, 880;  and 


CHAPTEE  H. 


tun.  ControwrsT. how auiitnltttrt wlthon 
I IIM.  Judguieui  mar  tH  enforced  oi  Rppei 

S   1138.    Fnrtlos  to  a  quesliou 

might  be  the  subject  of  a  civil  a 
action,  agree  upon  a  case  contail 
whicli  llie  controversy  depends,  and 
of  tlie  same  to  auy  court  which  woi 
If  an  oction  bad  ueen  lirouj;bt;  be 
aSidaviC,  that  the  coDtrnvers;  is  lesk 
iu  good  faitli.  to  decermtne  tne  rlghB 
court  must  thereupon  bear  aud  atlt 
render  judgment  tliereou,  as  if  an  EW 
Submilllns  aETecd  cHH~n  ClU.  n;  H  ( 
nil,  aUpulBllon  uo  sulntltuta  [or,  30  CoL  C79. 

S  1139.  Judgment  must  be  ent* 
book BSioothet cases,  but  without! 
ing  prior  to  the  trial.  The  caae,  tl 
copy  of  the  judgment,  constitute  iht 
Ennr  «f  iadgmeat— see.  BU. 
JudgaseaX  roll— sec.  inO. 
g  1140.  The  judgment  may  be  < 
manner  aa  if  it  bad  been  rendered  i 
IT  subject  to  appeal 


CHAPTER  HI. 
ROX:      OF     FBRSOETS     IMPRISOITXiD 
ON   CIVIL   PROCESS. 


L  OliiU  to  uo  admluLtteted. 

k  ir  HOC  illsfiiurHautprlaancimsf  again  Rppl^.ttheru 


M.  PlUncUT  t. 


1 1144.  Sl]l^h  person  mast  cause  a,  notice  in  writing  to 
given  to  tlie  ptaiDtiff,  liis  ageut.  oc  attotney,  that  at  a 
nain  tiicH  and  place  ba  will  spfil?  to  a  judge  of  tlia 
iperior  Couit  oi  tlie  coanty  in  wliich  aucli  peraon  may 

■  conflneil,  for  the  purpt^e  of  obtaining  a  diaoliargo  f lom 

■  ImprisomneDt.    [In  efiect  April  lUCh,  IS8D.] 

§  1145.  Such  notice  must  be  B«rved  upon  the  plaint- 
t.  his  agent  or  attomey,  one  day  at  least  before  the  hear- 
«gof  the  application. 
Smics  of  cottce-uc  lOli. 

S  U46.  At  the  time  and  place  specified  in  the  notice, 
'Kh  peraon  mnat  he  taken  before  such  judge,  who.  moat 
lamino  liim  under  onth  concerning  bla  estate  and  prop- 
Tly  and  eflccta,  and  the  disposal  thereof,  and  his  ability 
o  pay  the  judgaiEnt  for  which  ho  i»  committed;  andaiicli 
jnogo  may  aUo  hear  any  other  legal  and  pertinent  evi- 
BBBca  tLat  inny  be  produced  by  the  debtor  or  the  tredlior. 
5  1147.  The  plaintiff  in  the  action  may,  upon  such  ex- 
"ninatioD,  propose  to  the  prLsoaer  any  interrogatories 


pettlnent  to  the  tnqniry;  and  they 

Lim,  be  prci[>09ed  Qud  nuBwered  in  in 
•ner  must  ba  Eigued  anil  bwoiq  to  bjr  t 

§  1148.  If,  upon  tlie  examlaation,  tl 
tlial  the  prlsonar  la  entitled  to  liis  disci 
ministei  lo  him  tJie  lolloniug  oatb, 
do  Bolemnly  Bvrenr  tliat  I  bave  not  any 
soubI.  to  tbo  umount  of  fifty  dollars,  ei 
law  exempted  from  being  taken  in  exei 
liave  uot  any  otber  estate  now  conveys 
lo  any  way  disposed  of,  with  desiRn  H 
lu  my  ase,  or  to  binder,  delay,  or  defn 
BO  belp  MO  God."  ^ 

Order  of  dixiharge— nppsal  from,  U  CbL  tX. 

§  1149.  After  admlniBteTiog  tbe  oat 
Issue  an  ordur  that  tbo  prisoner  be  dla 
tody,  and  llie  otllcer,  upon  the  servioe  o 
discliarge  Ibe  prisoner  fortliwitli,  If  be 
no  other  cause. 

§  1150.  If  anoh  judee  does  sot  disob 
ho  may  apply  for  bla  discbarge  at  tbe- 
ceedlQf;  ten  days,  in  the  same  man 
and  tho  same  proceedioga  must  tbereupi 


debt,  unless  he  bo  convicted  of  bsvin 
falBoly  upon  liia  examination  befoni  ttli 
ing  the  oath  before  prescribed. 


it  any  time  aftorwanl  boI« 
plalntiil  may  tike  out  a  new  execution 
and  estate  of  tbo  prisoner,  in  like  ma 
never  been  committed. 

§  1153.  Tbe  pMntifF  in  the  action 
order  tbe  prisoner  to  bo  discharsed,  on 
after  liable  to  imprisonment  for  the  — 

§  1154.  ■Whenever  a  person,  is  co 
execntlon  lasued  on  a   judgment  : 
action,  tho  creditor,  bis  agent  or  atton 
to  tbe  jailer,  on  eucb  commitment,  " 
tbe  support  of  tbo  prisoner  for 
the  like  advance  for  every 


mt,  and  la  caae  of  [allure  to  do  so,  Che  jailer  muse 
with  dtachargeBuchptisoner  from  custody;  andsuch 
a.Tg»  Las  tlta  same  effect  as  IE  mado  by  order  of  the  > 

■aaos  to  Qi0  j>Uer— credit  parmlulble,  MCal.309. 


FROCKEDdd 


CHAPTER  IV, 


BUMMART  PROCTEDINGS  FO 

POSSESSION  OF  RTJAT.  p; 

IN  CERTAIN  CASI 


lilies  otnmcilKB. 


T3.  StwHlnv  requlnd  ot  plalntut  lnIorcUds 
[i.  Ver.IkE  mill  jiii 

rr.  Kill 

1 9.  REUel'sjakut 
§  1159.  Every  person  is  guilly  of  a  i 

1.  Bf  bieakln;;  open  doors,  Trlndows 
a  bouae,  or  by  any  kind  of  violenca  o 
terror,  enters  upon  or  iuto  any  real  pro] 

2.  Who,  after  entering  paaeeably  oi 

turns  out  by  force,  UireatB, ^^ 

party  in  poasessioD. 

FofClble  eiiirr  and  detaiiuir— amjM  it^if B(ii» 
0fp49  Col.  273:  fiiunmary  remsdy,  fi  Cal.  113;  1 
action,  0  CoJ.  (T:  trusuass  not  ouonsluG  CsL  It 
elemeat  at.  R  Ual.  tT.oiKl  bco  nntn  i^ra :  tltlB  ao 
prooT required, see.  1172 :  possesaioD, Boclinii, 

Fcin>ibl«  saDT— reqnLjltca,  S3  Cs!.  37i)j  IS  CU. : 

SlalntUI,  BCD.  IliiS.  note;  pur 
una  M  elsmeut,  tee  infra. 

ECBDiTision  i.  Fores— In  cntrr,  fi  Cil.  cti 
■1  CkL  lH;  12  dO.  MO:  N  CaL  603;  aO  d^21(QiC 
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iO.  63;  15  Cal.  223;  23  Cal.  413;  29  Cal.  214;  32  Cal.  340;  38  Cal.(i9S; 

m. 

r  in  posaession— see  Possession,  sec.  1172». 

X60.  Svery  person  is  guilty  of  a  forcible  detainer 

either — 

Sy  f  orce»  or  by  menaces  and  threats  of  violence,  un- 

Illy  holds  and  keeps  the  possession  of  any  real  prop- 

'whether  the  same  was  acquired  peaceably  or  other- 

;  or. 

Who,  in  the  night  time,  or  during  the  absence  of  the 

pant  of  any  lands,  unlawfully  enters  upon  real  pro]> 

,  and  "Who,  after  demand  made  for  the   surrender 

oof,  for  the  period  of  five  days  refuses  to  surrender 

lame  to  such  former  occupant. 

ie  occupant  of  real  property,  within  the  meaning  of 

snhdivision,  is  one  who,  within  five  days  preceding 

I  unlawful  entrv,  was  in  the  peaceable  and  undis- 

)ed  possession  of  such  lands. 

ncible  detainer— what  constitates,  24  CaL317;  29  CaL577;  45CaL 
MCaL315. 

Ei^EMEirrs  OF  'forcible  detainer. 

TBniviBiOK  1.  Force— menaces,  threats  in  entry  and  ouster,  see 
.1159n:  in  detainer,  9  CaL46:  24  Cal.  317;  28  Gal.  527;  29  Gal.  577;  31 
.  122;  38  Cal.  677;  39  Cal.  666.  Acquired  peaceably— /mma/ena/ 
<fter, 45 Cal.  597;  53  Cal.  667. 

iXBDivisiov  2.  Unlawfolly  enters— 9  Cal.  48;  27  Cal.  505;  28  Cal. 
.682:  29  CaL220;  38  Cal.  410;  41  Cal.  242;  45  Cal.  537,673;  48  Gal.  361. 
ier  demand— 9  Cal.  49;  24  CaL  317 ;  37  Cal.  154 :  S3  Cal.  676.  Occupant;^ 
■session  of— see  Possession,  sec.  1172n;  3d  Cal.  410;  41  CaL  630;  51 
L  632, 541. 

g  1161.  A  tenant  of  real  property,  for  a  term  less  than 
5,  is  guilty  of  unlawful  detainer— 
1.  When  he  continues  in  possession,  in  person  or  by 
ibtenant,  of  the  property,  or  any  i^art  thereof,  after  the 
Kpiration  of  the  term  for  wliich  it  is  let  to  him,  without 
to  permission  of  his  landlord,  or  the  successor  in  estate  oj 
fo  landlord,  ^  any  there  be ;  but  in  case  of  a  tenancy  at 
rill,  it  must  first  be  terminated  by  notice,  as  prescribed 
H  tibe  Civil  Code. 

2.  Where  he  continues  in  possession,  in  person  or  by 
(Obtenant,  without  permission  of  his  landlord,  or  the  suC" 
KMor  in  estate  of  his  landlord,  if  any  there  be,  after  default 
^  the  payment  of  rent,  pursuant  to  the  lease  or  agreement 
Bnder  which  the  property  is  held,  and  three  days'  notice, 
fad  writing,  requiring  its  payment,  stating  the  amount 
which  is  due,  or  possession  of  the  property,  shall  have 
Veen  seryed  upon  him,  and  if  there  be  a  subtenant  in 
Cose  Civ.  Pboo.— 34. 


§  1161  atnnuBv  rnoceer 

actual  ocDUpatloa  oE  the  premiass, 
icnant-  Sucli  notica  may  bo  Borvai 
one  yeof  after  the  rent  becomea  dua 
ancy  upon  af^cultuial  lands,  wbec 
over  BQd  retained  poaaessioa  for  i: 
utter  the  expiration  of  bis  term  vd 
poMesaion  or  notice  to  quit  liy  the  t 


0/  hii  landlord,  if  aitu 
I  holding  by  permiaalo 


iloenaod  to  lie  holding  b 


Bhali  be  entitled  to  bold  ander  the 
another  fall  year,  and  shall  not  be 
lietaiDCT  duriQfr  said  year,  and  bucL^ 
period  aforesaid  shall  be  taken  and  o 

3.  ■Wht 


Eart  of  a  tenant  to  hold  for 
en  ho  conttmiea  in  posse... 
ibtenant,  after  a  neglect  or  failure 


of  the  lease 
wliicU  the  property  is  held,  inctudii 
watgn  or  auolet,  than  tlje  one  for  the 
three  daya'  notice,  in  writing,  reqnir 


of  such  conditions 
iroporty,  shall  liava  been  served  uj 
-  a  subtenant  in  aotual  occu|iatioii 
on  such  subtenant.  Within  thre 
:o  of  the  notice,  tlie  tenant,  or  any 
ut-cunatioQ  of  the  premises,  or  any  m 
or  other  person  interested  in  Its  oonti 
the  conditions  or  covenants  of  the  I 
ulated  rent,  as  tlie  ease  may  bo,  a 
leaao  from  forfeiture;*  [proBiaerf,  If  tl 


ditioBSof  lease,  violated  bytheli 
he  performed,  then  no  notice,  s 
"Id  be  Riven  to  said  lessee  o" 


the  performance  of  the  violated 

tlie  lease.]  A  tenant  may  toko  prl 
tbosa  prescribed  in  this  obapter,  to 
the  premises  lot  to  an  under-tenant, : 
f  ul  detention  of  the  premises  nndsrli 
4.  Any  tenant  or  mbCenant,   oulgi 


llBB  worils  wltbln  ciin  bracli 
[ETlK.   omlttiDE  theltallcai 
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itlirtQ  waste  upon  the  demised  premises^  contrary  to  Vie 
Mants  Cff  his  leaset  tlierehy  terminates  the  lease,  and  the 
urcL,  or  his  successor  in  estate,  shall,  upon  service  of  three 
notice  to  quit,  upon  the  person  or  persons  in  possession, 
Mtleii  to  restitution  of  possession  of  such  demised  prem- 
inder  t?ie  provisions  of  this  act.  [Approved  April  1st, 
Xn.  effect  immediately.] 

UNLAWFUL  DETAINER. 

tdlord  and  tenant,  conventional  relation  of— what  constitutes, 

1.  63;  27  Cal.  502:  28  Cal.  224:  successor  in  estate  of  landlord, 
ft  Cal.  169;  essential  to  action,  21  Cal.  316;  23  Cal.  621;  28  Cal. 
t9  Cal.  6bl ;  33  CaL  401 ;  34  Cal.  265;  86  Cal.  803;  43  Cal.  299:  cessation 
i  Cal.  224;  33  Cal.  401;  36  Cal.  803;  47  Cal.  180;  48  Cal.  639:  prevents 

ot  title,  see  sec.  1172n:  tenant's  estoppel,  see  under  DiCFSiiSB, 
L172n. 

BDXViLSioK  1.  Holding  over— G^enera/Zy,  essential  element,  4 
176.  A.fter  expiration  </  /«rm,  demand  and  notice,  4  Cal.  208;  6 
18E^;  4if  Cal.  121:  tenant  at  sufferance,  25  Cal.  31 :  38  Cal.  563;  39  Cal. 
Tenanry  at  vfill,  notice  terminating.  Civil  Code,  sees.  789-791, 793; 
Al.236;  51  Cal.  181. 

JBDi^v^siON  2.  Non-payment  oi  rent— demand,  3  Cal.  273;  16  CaL 
«»  CaJ.  384:  tender,  41  Cal.  360:  forfeiture,  3  CaL  273;  16  Cal.  88;  25 
.  394 ;  41  Cal.  432;  50  Cal.  3:  subtenant, 23  Cal.  227. 

iTBDiinsiONS  3  and  4.  Breacli  of  other  covenants— form  of  no- 
K  sa  Cal.  471. 

S  X162.  The  notices  required  by  the  preceding  section 

Ay  be  served,  either: 

L  By  delivering  a  copy  to  the  tenant  personally ;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
m  usual  place  of  business,  by  leaving  a  copy  with  some 
ttsou  of  suitable  age^nd  discretion  at  either  place,  and 
l&ding  a  copy  through  the  mail  addressed  to  the  tenant 
t  bis  place  of  residence ;  or, 

^3.  IT  such  place  of  residence  and  business  cannot  be 
icertained,  or  a  person  of  suitable  age  or  discretion  there 
Minot  be  found,  then  by  affixing  a  copy  in  a  conspicuous 
^ace  on  the  property,  and  also  delivering  a  copy  to  a  per- 
lon  there  residing,  it  such  person  can  be  found ;  and  also 
lending  a  copy  through  the  mail  addressed  to  the  tenant 
It  the  place  where  the  property  is  situated.  Service  upon 
h  subtenant  may  be  made  in  the  same  manner.  [In 
•ffect  July  1st,  1874.] 


§  1163.  The  Superior  Court  of  the  county  in  which  the 
roperty,  or  some  part  of  it,  is  situated,  shall  have  juris- 
ictionof  proceedings  under  this  chapter;  provided,  that 
.Justices*  Courts,  within  their  respective  townships,  or 
cities,  or  cities  and  counties,  shall  have  concurrent  juris- 
diction with  the  Superior  Courts  in  cases  of  forcible  entry 


L 


ftnd  ileutuor,  when  Ibo  renlal  vbIi 
lirenty-fiTe  dolian  per  montli,  an 
amount  of  damages  claimed  does  no 
red  dollars.     [In  eflect  March  Otb,  1881 

SnpoliiT  Oonn  of  C0111117— [ormer  larlK" 
beldcoiwUraUDiiiI.MCaLuj;  »CaLt:ti  II 

□oDC<UT«nl jnriidictlaa  atJaiBcBt/  Ooi 


§  1164.  No  person  other  tban  the  I 
isea,  and  anbtenaDt,  If  there  be  one,  I 
patloa  of  the  premises,  need  be  madi 
ID  tbe  prooeediiiK-  uc  shall  anj  p— ' 
the  plaintiff  be  nooauited  forthoni 

who  iiii|;ht  have  been  made  part 

a  it  appears  that  any  of  the  panic 
■-  appearinfc  ir  ''■"  - — .-J.~~  - 


a  sole  trader,  an  execation  issued  npt 
aHaitist  her  can  only  beenfoma 
~1  at  the  comtaencemeot 
lUii.] 
Panics  defendant— 19  Col.  )74;  3  Oil. 


on  the  pre 
effect  J  ulj 


to  civil  actions,  are  applicable  to  this 

Parties  plaiDtiS-a  CoL  I13i  S  Cal.  I9S;  31  Ca) 
-  — ■  —jMCsLia 


§  1166.  The  plaintiff,  in , 

— '-''-g,  must  set  forth  tbe  foota 
.,  and  describe  the  premises 

^',  and  may  set  forth  thecun  i 
,  force,  or  violence  which  mai 
tlio  alleged  forcible  entry,  or  fowl.— 
tainer,  and  claim  damages  therefor. 
ful  detainer  charged  be  af t«r  defaUUI 
be  complaint  must  state  the  aa 
liling  the  complaint,  a  suauao 
tbereoQ  as  In  other  cases,  retunutb^' 


J 


SUMMABY  PBOC£EDI>'GS.  §§  1167-70 

which  shall  not  be  less  than  three  days  nor  more 
c  "t^-v^elve  days  from  its  date,  except  in  cases  when  tbe 
LE<?sk't^ion  of  tbe  summons  is  necessary,  in  which  case 
30ixx%  or  a  judge  or  justice  thereof,  may  order  that  the 
xzAoxis  be  made  returnable  at  such  time  as  may  be 
jaed.  proper,  and  tbe  summons  shall  specify  the  return 
BO  fixed.    [In  effect  March  9th,  1880.J 

mx-pl3Lint,  safficiency  of— 9  Cal.46;  16  Cal.  107;  23  Cal.52P;  27  Cal. 
28  Oal.  170;  29  Cal.  642.  Uniting  causes  cf  action,  15  Cal.  315:  28  Cal. 
31  CaJ.  122;  32  Cal.  340:  38  Cal.  410:  40  Cal.  351, 484;  46  Cal.  276.  Ue- 
^#TO«»  ^  premises,  4  Cal.  282;  16  Cal.  73;  28  Cal.  170.  Force,  see  sec. 
y«mViMcl.  2n,  and  1 160, subd.  In.  Damages,  sec.  1174 ;  17  Cal.  567 ;  21  Cal. 
y^crijlcationt  sec.  1175.    Generally,  see  sec.  426,  and  notes. 

I— sec  1167. 


\  17.€7.  The  summons  must  state  the  parties  to  the 
icseeding,  the  court  in  which  the  same  is  brought,  the 
%MXT&  of  the  action,  in  concise  terms,  and  the  relief. 
ftf^lit;,  and  also  the  return  day,  and  must  notify  the  de- 
jKlant  to  appear  and  answer  within  the  time  designated, 
i^faati  tlie  relief  sought  will  be  taken  against  him.  The 
jDuoons  must  be  directed  to  the  defendant,  and  be 
|rre«\  at  least  two  days  before  the  return  day  designated 
iBTein*  and  must  be  served  and  returned  in  the  same 
Imner  as  summons  in  civil  actions  is  served  and  xe- 
^bmed..  Upon  the  return  of  any  summons  issued  under 
lis  chapter,  where  the  same  has  not,  for  any  reason,  been 
ftrved,  or  not  served  in  time,  the  plaintiff  may  have  a 
ew  summons  issued,  the  same  as  if  no  previous  sum- 
ions  liad  been  issued.  [In  effect  March  9th,  1880.] 
Contents  of  summons— if  defective,  how  waived,  41  Cal.  242. 

Metyrioe  of  snmmons— herein,  before  Code,  50  Cal.  185:  in  civil 
CKtoxKRy  sec  406  et  seq» 

S  1168.  If  the  complaint  presented  establishes,  to  the 
latisfaction  of  the  judge  or  justice,  fraud,  force,  or  vio- 
^nce,  in  the  entry  or  detainer,  and  that  the  possession 
lield  is  unlawful,  he  may  make  an  order  for  the  arrest  of 
j^  defendant.  [In  effect  March  9th,  1880.] 
:  Knesi— fi^enerally,  sec.  478  et  seq. 

§  1169.  If,  at  the  time  appointed,  the  defendant  do  not 
^liear  and  defend,  the  court  must  enter  his  default,  and 
tender  judgment  in  favor  of  the  plaintiff,  as  prayed  for  in 
the  complaint. 

Judgment  by  defanlt— generally,  sec.  585. 

§  1170L  On  or  before  the  day  fixed  for  his  appearance, 
*  tbe  defendant  may  appear  and  answer  or  demur. 
^Mppovsnce— generally,  sec.  1014,  and  notes. 


i 


a 


'ocE|auiiiuii(nu,4lCal.:il.  Inn 
£%uraf Jv-'ho.  IK,  u 
8  1171.  Wliei 


Vfrifieatum,  * 


iver  nn  ibbub  of  faci 
bo  tried  by  a  jury, 
ir  cases.    The  jury 

as  ot.liHr  trial  jui 

licli  tlio  actloa  is  peudlag.    [la  eSe 
Trial  brjniy—Bina.aMMlia:  luue  ol  fact, sa 


lioa  ol  tlu  joiT— wui.  iJOD-aM 
g  1172.  On  tbe  trial  of  any  proceei 

euCry  or  (orciblo  detainer,  the  plointil 
(tiiired  to  show,  in  ailditioD  to  tlie  fora 
ble  detainur  complained  of,  tbat  lie  -w, 
actual  noBsesaioa  at  iIiq  time  of  tlie  fa 
entitlaa  to  tlie  possession  at  tlie  time 
tainer.  Tbe  defeodaiii;  loay  aliow  ia 
or  Ilia  ancestors,  or  those  vrbose  latere 
lie  claims,  huvo  been  in  tbe  quiet  pas 
tbe  space  of  one  wliole  year  toj^Hi 


•  tbe  i)ro«i«dinj!S. 

Titlo  not  tilBt>l>-l;]  Cr).  MH;  23  0aL4Ui 

B1.2M:  MUil.bl;  LnitHsMQU-AU. 

FoHawlDn,  brplaiittlS'— fiTlnriBf  ^>|M( 

-    ~  Ca).nil,   £r(ni|a''.liielasiirB.eU.f  I 

:  XlCal.lH)  WVitI.&Mi«UilLg«.    d 

kl.SW;  Qnijir.CDlUDS,4S0al.lUi  Ui 

I:  Denronble  cluuacur  at,  u  tiM- lUh  ' 

■.>:  fa  uil.  1)13:  M  (Ml.  »l;  4S  QdRI, 

tiulluff.aCBL4M;»C!il.B)L?lC»L!B»t 

4;  bii[a»apleHp.Duiuie,¥eb,lBEli,li 

I W. s^  cm.  3J1  i  37  cm.  M;  IS caL «»;  ui 


HiiOCaLsa). 
ilefetae—la  answer,  sec.  IlTihi:  In  erldl 
lag:  yeur'i  qalat  imsscsalOD,  411  CaLm:i 

iWi  £j cbi. sell  ij bsi. 31^  31  cai.m  HQ 


!iCKi.m:iacu:a 


g  1173.  Whsu,  upon  the  tilalof  » 

tbb  cbapter,  it  appeiirs  from  tbe  etift 
ant  bas  been  guiliy  of  oitLer  a-foitib 
detainer,  and  other  than  tbe  offenw 
l^luint,  tliQ  judge  must  order  tbat : 


t  the  Hatisfaccioi 


able  c 


I  must  bo  permitted  upon  account  of  such 
i  tlio  dtfeodaat,  by  affidavit  filed, 
■""n  of  tlie  court  good  cause  tLere- 

!in,S2Cal.3Ui  3SCal.41D;  generally, 

EneiBlly,  sec  Wfi  md  aotea. 

J.74.  If,  upon  the  trial,  tiie  verdict  of  the  iury.  or, 
)  case  Ije  tried  without  a  jur}-,  tlia  finding  of  the  court 
I  favor  of  tljB  plaintiff  and  against  the  defendant, 
meut  sLall  be  entered  for  tlio  restitution  of  the  prera- 
and  if  ttie  proceeding  ha  for  hd  unlawful  detaiuer 

■  n^lectr  or  failuro  to  perform  tlie  conditions  or  cove- 
a  of  the  lease  or  agreement  un  ~ 
■iA,  or  after  default  in  the  pav-mi 
%  eliail  also  declare  tlie  forfeiture  of  such  lease  c 
lem^nt.  The  jury,  or  tlie  court,  it  the  proceeding  be 
1  without  a  jury,  shall  alao  assess  the  damaeGs  occa' 

"le  plaintiff  by  any  forcible  entry,  or  by  any 
unlawful  detainer,  alleged  iu  the  complaint 

^  on  the  trial,  and  find  the  amount  of  any  rent 

1,  il  tbe  alleged  unlawful  detainer  be  after  default  in 

payment  of  rent;  and  the  judEment  shall  be  rendered 
linst  tbo  itefendantguiltyof  the  forcible  entry,  or  foroi- 
'  or  unlawful  detainer,  for  three  times  tlie  nmouut  of 
1  daniiiges  thus  aasesfled,  and  of  the  rent  found  due. 
fii-a  tbe  proceeding  is  for  an  unlawful  detainer  after  de- 
ill  in  tlie  pnymentof  the  rent,  and  tbe  tease  or  agree- 

nl  under  which  (he  cent  is  payable  has  not  by  its  terms 
'  ired,  execution  upon  the  judgment  shall  not  he  issued 
■'il  the  expiration  of  live  days  sftel-  the  entry  of  the 

.(fment,  urithin  which  lime  the  tenant,  or  any  subtenant, 

iioy  mortganee  of  the  term,  or  other  party  interested  in 

■  <  ontinuanco,  may  pay  into  court,  for  the  landlord,  the 
;'Hmt  found  due  as  rent,  with  interest  thereon,  and  the 
Mfuut  of  the  damages  found  by  the  jury  or  the  court  tor 

■  ""lawful  detainer,  and  the  costs  o£   the  proccuding, 
""raupon  the  judgment  shall  be  satialied  aod  tbe 

loieatoradto  his  estate;  but  if  payment,  as  here 

1,  btt  Dot  made  within  the  livu  dayo,  tbo  judgment 

pWfoicedforitsfull  amount,  and  for  the  possea- 

.  In  all  other  cases  the  judgment  may 

d  immediately.    [In  efiect  July  lat,  1B71.] 

MofOaJnry-nUatUOeciaei.lOCaLjll;  UCal.tSO. 


§§  lJ.75-9  alTHMAUr  FBOCKEDuraB. 

ReXilntlOH  of  tbg  pnialisa— enfiirteineat  of  writ,  el 
"-■  '■'■■  '"Ual.Sll;  luCal.K)i33CftL*(Hi  MCat.  S8J;« 

—Etiait  af,  II  Cal.  MSi  !3  Cal.  S°;j  II  CaL  M 


s^/'Ji'tsnc 


iaiLtr 


g  1175.  Tlie  complaint  and  answer  must  be 

Veridoatioa  of  ploadings— sue.  Wi  Dud  not^s. 

§  1176.  An  appeal  taken  by  tLa  defcndor 
(•lay  proceedings  Upon  tbe  judgment,  unlesa  t. 
justice  before  whom  the  same  was  rendered 
[Id  otfuct  Match  OCli,  18S0.] 

§  1177.  Except  as  otLerwise  proTided  in  II 
-'lu  provisions  o(  part  two,  of  tUia  Code,  are  ap 

~d  constitute  tlie  rules  of  practice  in  tlie  ] 

^□tloned  ia  tbia  chapter. 

g  117a  The  provisions  of  part  two,  of  this 


g  1179.  The  coart  may  leliere  a  tenant  nip 
feiture  of  ft  lease,  and  restore  Jiim  to  bis  forme 
easD  of  hardship,  where  appliuation  for  sue 
made  within  thtrty  days  after  the  forfeiture 
by  tho  judemeiit  uE  tlie  court-,  as  provided  in  i 
tlionsand  one  Iiuadred  and  seventy-four.  The  i 
may  be  made  by  a  tenaut  or  subtenant,  or  s,  mi 
the  term,  or  uny  person  intpiested  in  tliu  com 

..  ._.m.  It  must  be  made  lyion  petition,  ae 
tiie  facts  upon  wliicli  tlie  relief^ Is  souglit,  and 
by  the  applicant.  Notice  o£  the  application,  n 
of  llie  petition,  mnst  he  served  on  tbe  plain 
judgment,  who  may  appear  and  contest  tbe  a 
Id  no  cii»e  shaU  the  application  be  granted  cxct 
ititlon  tliat  full  payment  of  rent  due,  or  full  pt) 
of  conditions  or  covenants  stipulated,  so  far  aa 
ia  practicable,  be  made.    Lin  effect  March  !)Ch,  J 


titlt;  rv. 
Of  the  Enforcement  of  Liens. 


ox.     Ceztaia  Ueos  for  aalacies  and  wages. 


1180-3 


LLENS  OF  MECHANICS,    ETC. 


CHAPTER  I. 
LIENS  IN  GENERAIa. 

S  1180.  Definition  of  lien. 

§  1180.  A  lien  is  a  charge  imposed  upon  specific  piw; 

erty,  by  which  it  is  made  security  for  the  performance  i 

an  act. 
Lien,  definition  of— Civil  Code,  sec.  2872. 
Priority  of  liens-CivU  Code,  sec.  '2897. 

•       CHAPTER  n. 

LIENS   OF  MECHANICS   AND    OTHBR8 
UPON  REAL  PROPERTY. 

$  1183.  What  laborers,  contractors,  etc.,  may  have  liens  upon. 

I  1 184.  Liens  for  grading  and  filling  lots  and  streets. 

I  1 185.  What  interest  in  tlie  laud  subject  to  tlie  lien. 

I  1186.  Effect  of  liens. 

S  1 187.  Claim  of  lien  to  be  filed  In  recorder's  office. 

I  1183.  Lieu  upon  twoorniore  ])iecesof  property.   Amount  ditfftss 

eacli  to  be  designated. 
8  1189.  Claim  to  be  recorded.    Fees  of  recorder. 
§  1190.  Time  of  continuance  of  lien. 

I  1191.  Service  of  summons  by  publication.  . 

S  1192.  Subcontractors*  wlio  are»  and  when  paid  out  of  proceediK 

sale. 
S  1193.  Costs. 

I  1194.  Court  to  declare  rank  of  Hens. 
s  1195.  Execution  for  deficit. 

1196.  Actions  for  separate  liens  may  be  Joined,  when  and  how. 

1 197.  Lien  docs  not  impair  right  to  proceed  for  recovery  of  tlie  ixtk 

1198.  Rules  of  practice. 

1199.  New  trials  aud  appeals. 


§ 
§ 

I 

§  1183.  Mechanics,  material-men,  artisans,  architects, 
and  laborers  of  every  class  performing  labor  upon  or  far- 
nishiug  material  to  be  used  in  the  construction,  alteratiOD, 
or  repair  of  any  mining  claim,  building,  wharf,  bridge. 
ditch,  flume,  aqueduct,  tunnel,  fence,  machinery,  raiiroal' 
wagon  road,  or  other  structure,  shall  have  a  lien  uponiu^ 
property  upon  which  they  have  bestowed  labor  or  iw 
nished  material  for  the  value  of  such  labor  done  and  m*' 
terial  furnished.  This  lien  shall  not  be  affected  by  ^^ 
fact  that  no  money  is  due,  or  to  become  due,  on  any  «^"* 
tract  made  by  the  owner  with  any  other  party.  [In  enecJ 
AprU  15th,  1880.] 


•  V 
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r  laiOHAKICS,   E 


IB'  lion  law— cnnstltutlon*! 


1  cuu«,iu..uuiu.«  ..Xh?!  M^nvi! 
'  CQastnieU.l  CaL  IBS;  a  ual.M:  SCai: 

see  OBIQIHAL  CoSTBiOT,  UK.  1193b, 

7  fal.  WO:  siuount  of,  before  smilt.  ISBO, 
i3,  luid  see  Oaiaism.  GonT&AOT,  tec. 

n  proHiiy— partlflH  performing  1abor» 
irolsUng  maierlsl.  2  Cat.  W,  4S9;  t  Cal. 
U.  lit:  geiie»U7,3  C>L4S9)  S  CaL  49S, 

BOi  UCaLln. 

je.Moitmiat.isia.aoai.un;  booi>- 


li  noUiUurdii 


I  orlElnal  contract,  tun 

AX  COHTRA<7T.>eO.  II! 


US4.  Any  person  who,  at  the  reqtiest  ot  tie  owner 
my  lot  in  any  incorporated  city  or  town,  grades,  fills 
fc  otliprwise  lioproveg  iha  aama,  or  tlie  street  In  iroat 
9T  ad  jniuio^  tbo  same,  has  a  lien  upon  such  lot  for  his 
ck  done  auii  materials  furnished. 

i  11.85.  The  land  upon  wbich  any  bnUdlDg,  Improve- 
nt,  or  structure  ia  constructed,  together  with  a,  eon- 
lient  space  about  the  same,  or  so  much  ss  may  ha 
[Dired.  for  the  couvcniootuseand  occupation  thereof,  to 
i^teter mined  by  tlio  court  on  renderinft  judgment,  is 
K>  subject  to  tlie  lien,  if  at  ths  commencement  ot  the 
pk,  or  of  tlio  furnishing;  of  the  materials  for  the  same, 
Blanil  belonged  lottio  person whocausedBaidbuildisg, 
(novemunt,  or  structure  to  he  conatruoted,  altered  or 
paired;  butif  Hucli  persanowned  less  than  afeaaimplo 
tate  iu  Bucli  land,  then  onlv  his  interest  therein  is  Bub- 
Dt  to  such  lion.  [In  effect  July  let,  18T4.] 
lonveaient  space— ^  Cal.  208:  determined  t?  ttie  CDiiTt,  Green  r. 
landler.  April  2^a.  1390,  S  I'ac.  a  I.  J.  n7. 
Lou  ihsD  a  tea— l9Cii].33a. 

o 6.   1 

thayo  attached  aubaequcnt  to  the  time  when  tbo 
ing,  improvement,  or  ettuotnre  was  commenced, 
done,  or  materials  were  commenced  to  be  furnished; 
to  any  Hen.  mortjjage,  or  other  incumbrance  oE 
1  the  hen-holder  had  no  notice,  and  which  wasunre- 
d  at  the  time  the  building.  improTement,  or  strucl- 
ne  was  commenced,  work  done,  or  the  materials  were 
lommenccd  to  be  fumislied. 

Sabwqneni  inonmbranco— 1  CaUSSSi  »  CaLWi!  J  CaL  BTBi  »  Cal. 
a9!li)Cal.u;i  UCal.Ui  llCaU»;(lsCaL9T0i»C(a.ll«. 


SS  11B7-9  LXK)n  OP  tSBBOAXICf,    I 


1  of  work,  «K 


-7  cai.  J9S.  s;»:  u  o 


§  1187.  Ereij  original  contractor,  wittin  si 
afWT  tha  compIetioQ  oE  hia  coatract,  and  ever; 
Bavo  the  origioal  contractor,  claiming  tho  tiene 
chapter.  mMBt,  witliin  thirty  (la;a  after  the  con 
any  buildins.  ImproTemunt,  or  strnctcro.  or 
completion  oc  llie  alteration  or  ropoir  thereof,  o 
ronnance  of  any  labor  in  a  mining  claim,  tile  f 
iricli  the  cooDty  raooriicr  of  tho  county  in  wl 
prO[ierty,  or  some  part  thereof,  Is  eitaated,  a  cl 
taining  n  Btatemont  of  bis  demand,  after  dedi 
jnHt  credits  and  offaets,  with  the  nama  ol  the 
reputed  ovrner,  if  knon-ii,  and  aHo  the  naoie  ol 
son  by  irhom  he  iraa  employed,  or  to  'whom  he  : 
tbe  materiats,  with  a  statement  of  tha  term!),  tii 
and  conditions  of  hla  contract,  and  also  a  desri 
tbe  property  to  bs  charged  with  tha  lien.  au£ 
identillcation,  \rhlcb  claim  must  be  verilied  by 
of  himself,  or  of  some  other  peraoo.  [In  effect  1 
1B74.J 

etrici  ooustrDeliao-»  CaL  !8!i  45  Csl.«2i  «  CaLGg;, 
mood,  Fei>.  snh,  lesD,  H  Poo.  C.  Ij.  J.  ao. 

Filling  claim  for  record— 1  CsL  169:  not  raccesUve  Uen 

Oontenla  ot  claim— Slalanaa  ef  ihimaiui.EoaiBnch.Hi 
savenl  anacTOiCB,  hd.  1188:  Itema  uimeccssur.  11  Cal.  Ill 
17  Col.  ix;  n  Cil.  (§1.  CraUa  and  agitii..b  C&l.  33]; 
irmncof  aiaia;e!c,tliCti,Clht  lOCuL^j  Uooperc.  FJiiM 
1SH0, fifan. tr.  L  J.90.  Samtaf  tnplover,tte.,ii  CaLSB; 
M  cut.  lUIi  49  CBl,  ns.  Ttmu  of  eoMracU1tc.,B<iO\>et  V. 
eslh.iasa.SFoc.lM^J.M.   UaeriptUmBfU^vroperly.^iCi 

lUi  iscia.MT;iawi.!g6.  *■  j~  » 

Tffil£sal!aD  of  olaim-aec.  1W;  U  CiL  6U. 

§  llSa  In  every  case  in  which  one  cUlIii 
against  two  or  tnoietiui] dings,  mining  claltQB,  or 
proveineotH  owned  by  the  same  person,  the  pet 
such  claim  must,  at  the  same  time,  designate  thi 
due  to  him  do  each  of  such  bnildines,  mioingt 
other  improvement,  otherwise  the  lien  of  Baull 
postponed  to  other  liens.  The  lien  of  sucli  clain 
not  extend  beyond  the  amount  dosignated,  u 
other  creditors  having  liens  by  judgment,  mor 
otherwise,  upon  either  of  such  buildings  or  otherl 
meats,  or  upon  the  laud  upon  which  the  same  are  i 

I>ecrgo-^3CaL2M. 

g  1189.  The  recorder  must  record  the  dnimi: 
kept  by  him  for  that  purpose,  wliich  record  mil 
daxod  as  deeds  and  other  conveyances  are  luql 


iriliu 


to  be  iodexed,  and  for  which  lie  miiy  rf 
as  are  allowed  by  law  for  recocdiQir  d 
mmeiits. 

USO.  No  lioQ  provided  for  in  this  chapter  binds  any 
lUng.  mintDg  claim,  improTempiit,  or  Bttuctura  for  a 
»r  pr-rioa  tlian  ninety  diiya  afcor  the  Bama  has  been 
L  aoli^i  procecdinga  bo  commenced  in  a  proper  court 
UU)  tl.at  lima  to  eu force  the  Hame;  or,  i/ a  credit  ba 
n.  tlien  mn«ty  days  after  the  expiration  of  siirh 
Bt:  tout  no  lien  couunuea  io  forcQ  for  a  loDcor  ti- 
llwo  years  from  the  time  the  worli  is  completed,  by 
nsreement  to  give  credit. 
OBtf  days— 10  CaL  3TJ. 
mj^prDC  e^inpi  eomni  enaod— pmonal 

1191.  If flervicBofBum  _ 
Uuie  uf  pabliCQtiou,  wheto  the  defendant' 
W  la  abseuE  from  tbo  State,  or  for  any  1   ■ 

be  served  personally,  need  be  but  o 

t  succeaaiva  weelis, 

1192.  Every  buUding  or  otber  improvement  n 
'"      '    "'.•'="?'', ""8  thouaaudono  hundred  and  e' 

■-•i'i  (^ode,  conatructed  upon  any  lands  xn~^  ...^ 
'        'f  tiieoWEor  orthepecBon  bavingorclaimine 

■I  l?jorein,HhaIl  beheld  to  have  beenco— '-^ 

Tice of  Bueli  ownerorpersonhavingoi 
-  ilierera,  and  the  interest  owned  or  ciaime3 
■'ut  to  any  hen  filedinaocordance  witbthopro- 
.MCiiapler.uuleasBuchcwcerorperaonliavine 
r^^Q  intarcst  therein  aliall,  within  three  dayi 

III  liava  obtained  knowladgoof  the *— - 

!iou,  or  repair,  or  the  intended  con. 
'  -  .  i.r  repair,  Rive  notico  that  be  wUl  e 

IT  the  flame,  by  posting  a  notice  in  writinfr  to 
,  '  :  "I,??"*  conspicuous  plaue  upon  said  land,  or 

»  *iIeco  Vl^ly'^XmL]  improvement  situated  thereon. 
Jm^oiIdo  of  «i6Uon-tlCal.a83i  MCsI.SMr  SI  CaLra. 
.      Cal-IDS, 
U93.  The   contractor  shall  ba  entitled  to  r 

■—  filed  by  him  only  such  araount  as  may  be  due 


§§   H94-5  LIEN! 

a  Uen  sliaU  b«  Died.  u>icl«t  tUU  obapter,  (or  w: 

materials  furaislied  to  any  contractor,  ha  a! 
any  action  brougliC  tlicreunon  at  bia  own  es 
ilurliiff  tlie  peodency  ot  such  action,  tbo  owiie 
bold  from  tlie  contractor  the  ainoDnt  of  mone 
lien  is  tiled;  and  iu  caso  oE  judgment  againsi 
or  Ills  property,  upon  tlio  lion,  tbo  said  owuer 
titled  to  deduct  from  nny  amount  due  or  to 
b;  bim  to  the  contractor,  tba  amount  of  buc 
and  costs,  aud  if  tbo  amount  of  Rucb  judgmei 
sball  exceed  tha  amount  due  by  liim  to  tbo  co 
if  tlieownersbalUiavo  settled  wiibibocoatra 
he  shall  ho  entitled  to  recover  hack  from  the 
au;  amount  so  paid  by  him,  the  said  ownor,  • 
the  contract  price,  and  for  nhloh  the  contract 
ioally  the  pony  liablo.  \la  effect  May  2Utli,  1! 
OrigliiBl  oontnct— AeTsra  amdl.  1B9D:  controls  liens  o 
cniplDjeH.nCftL«»(»CUSniUCti.Ul;SaCal,  3M 
iluoui..limlt«tliHlrUiiiu,UC»l.miilC»l.ftJ(  -""-•  • 
DlnsUy  r.  areeni,  UuS  Iftb,  IBW.B  IMS.  O.  L. . 
meiitb7CDiitrBctor,gtCB].llsa(M0^.199i  nCB 
cT'silDfeuscs.MCal.  iffli  43  0^479:  retoM  of 
Osl.DI:  ugifer  oiDfK.  IBSO,  sen  BCD.  11S3. 


laCsLti 


§  1194,  In  eyery  case  In  wlilcli  different  1 


Bliall  be  iotliofollowinff  order,  tie:  lat.  All  pe 
than  tbo  original  contractors  and  subcontrat 
The  subcontractors;  Srd.  Tboorigiual  contiac 
tbo  proceeds  of  the  sale  of  tha  property  must 
to  each  lien  or  class  of  Hens  in  tUo  order  of  in 
ivbonever,  on  tba  sale  ot  the  property  subject 
there  Is  a  debclency  of  proceeds,  judgment  mi 
cted  for  the  deficiency  in  like  manner  and  trit! 
as  in  actions  for  tbo  foiecloaure  of  mortgages. 
Way  2!ttb,  IMTiJ 

FTDfaronce— from  priority,  IS  CiL  370. 

CUssoB  of  llBM-0rtit™!(»,6C»l.*M.  Conlratlcr.lC 


irdefiolsnir— UOsLWDi  <9  CaLSW:  u  I 
>ec,  7261.. 

§  1195.  Any  number  of  persons  claiming 
join  ill  the  samo  action,  and  when  separate 
commenced,  the  court  may  oonsolidaM  tliem. 

may  also  allow  na  part  ot  tha  costs,  the  u 

Sling  and  rccordio),'  tbo  Uen,  aud  rr 


a  the  Distcite  and  Supreme  Conrta.  [In  effect  May 
1874.] 

k  in  tbe  ssma  action-Sa  Cal.  497. 

Urit>t  ConiH-seBsupenadeaeourts.Bcc.TSn. 
1 1  <*f>  Whenever  materials  sball  liave  been  f  amiBhed 
aSQ  in  Ihe  cooalruclion,  alteration,  or  repair,  ot  nny 
Oini;  ol  otber  iraproTemont,  such  materiala  Bhall  not 
mbject  to  attachment,  exeoution,  oc  otijcr  legal  proc- 
tx>  enforce  any  debt  due  by  the  purchaser  of  sncb 
wrial9,  eicept  a  debt  due  for  the  purchase-money 
Mof ,  ea  long  as  in  good  faith  the  Bams  ara  itbout  to  be 
Ued  to  Ibe  conatruction,  alteration,  or  repair  of  such 
Iding.  miniag  claim,  or  other  improvement.  [In  effect 
I"  aatb,  J87i.r 

,  1X97.  Nothing  contained  in  thia  chapter  shall  be  con- 
ned !o  impair  or  iiftect  the  right  of  any  person  to  whom 
r  debt  may  be  due  for  work  done  ormaterialafurniahed 
Daintain  ft  personal  action  to  recover  such  deht  against 
I  person  liafila  therefor.  [In  effect  July  lat,  1874.] 
Wsosal  action— ntlacliment  in,  camulatiTo  remtdr,  le  CaL  IK). 
i  13.98.  Except  as  otherwise  provided  in  this  chapter, 
B  provisions  of  part  two  of  this  Code  ate  applicable  to 
at  conatiiute  tbe  rules  of  practice  in  the  proceedings 
Vntioned  in  this  chapter. 

(  119'*  Theprovisionaof  parttwoof thisCodoTclative 
knew  trials  and  appeals,  except  in  so  far  as  tUey  ore  in- 
nsiatent  with  the  provisions  of  this  chapter,  apply  to 
M  pcoceedingH  mentioned  in  this  chapter, 
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CHAFTEB  m. 
CERTAIN  UENS   FOR    BAZiARIBS 


S  1204.  Preferred  creditors  when  assignment  of  property  iii 

1 1205.  Samei  against  estates. 

f  1206.  8ame.  In  cases  of  execution  or  attacbment. 

1 1207.  Dispute  of  claim  or  portion  thereof— costs. 

§  1204.  In  all  assignments  of  property,  made  byi 
person  to  trustees  or  assignees,  on  account  of  theioi 
itv  of  the  person,  at  the  time  of  the  assignment,  to 
his  debts,  or  in  proceedings  in  insolvency,  the  wageii 
the  miners,  mechanics,  salesmen,  servants,  dern, 
laborers  employed  b  v  such  person,  to  the  amount  of  < 
hundred  dollars  each,  and  lor  services  rendered 
sixty  days  previously,  are  preferred  claims,  and  mmtl 
paid  by  such  trustees  or  assignees  before  any  other  r 
itor  or  creditors  of  the  assignor.   [In  effect  July  Ist,  1 

Assignments  for  benefit  of  creditors— CIyU  Code,  sees.  M9,9fiL^ 

Proceedings  in  insolvency— see  see.  1822. 

§  1205.  In  case  of  the  death  of  any  employer, 
wages  of  each  miner,  mechanic,  salesman,  clerk,  serr 
and  laborer,  for  services  rendered  within  the  sixty  ( 
next  preceding  the  death  of  the  employer,  not  exoee 
one  hundred  dollars,  rank  in  priority  next  after 
funeral  expenses,  expenses  of   the  last  sickness, 
charges  and  expenses  of  administering  upon  tlie  estij«|| 
and  the  allowance  to  the  widow  and  infant  children,  av 
must  be  paid  before  other  claims  against  the  estate  of  tw 
deceased  person.    [In  effect  July  1st,  1874.] 

Estate  of  deceased  persona— payment  of  debts,  geiienQ7f  we- V^ 

§  1206.  In  cases  of  executions,  attachments,  and  «^ 
of  a  similar  nature,  issued  against  any  person,  except  iff 
claims  for  labor  done,  any  miners,  mechanics,  BalesD^ 
servants,  clerks,  and  laborers,  who  have  claims  W^ 
the  defendant  for  labor  done,  may  give  notice  of  tjej 
claims,  and  the  amount  thereof,  sworn  to  by  the  p^ 
making  the  claim*  to  the  creditor  and  the  officer  e^ci»' 


ing  either  of  such  writs,  at  any  time  before  the  actuaiwj 
of  property  levied  on;  and,  unless  such  claim  is  dispow> 


§§1203-^7 

I       .  such  officer  must  pay  to  Buch 

dsof  the  Bala,  the  amouDt  each 

Bervioes  rendered  withia  the 

ag  the  levy  of  the  vrrit,  not  6x- 

ara.    If  any  or  all  o£  the  claims 

a  ng  preference  under  thla  i 


debtor  c 


creilitoi. 

proaoci 


persi 


hereof,  and  d 

or  be  forever  barred  fro._.  ..  „ 

m  nt  thereof;  and  the  officer  sliall 

ID   ch  of  the  proceeds  of  the  Bale 

iBfy  Buch  claim  until  the  deter- 

atid  ill  case  judgment  be  had 

bereof,  carrying  costs,  the  costa- 

wise  be  a  preferred  claim,  with 

g  nal  claim.    [Id  efiect  July  iBt, 


creditor  intending  to  dispute  » 
h  proviBioDB  of  the  laBtsecCioa 
r  receiving  notice  of  such  claim, 
nd  the  officer  executiag  tbe  writ 
ifled  by  the  oatU  of  tie  debtor 
UL.h  claim,  setting  forth  that  no 
exceeding  a  Bum  apeciHed,  is 


J  the 


It  for  8t 


:t  preceding  the  levy  of 

bring  suit  on  a  claim  which  is 
d  fall  to  recover  a  Buui  exceeding 
d  Co  be  due,  he  shall  not  recover 
adjudged  BgaiuBt  him.     [In  effect 
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i 


1210. 
1211. 


1219. 
1214. 

1215. 
1216. 
1217. 
1218. 
1219. 

1320. 
1221. 
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TITLE   V. 

OF  CONTEBflPTS. 

What  Bcti  or  omlssloiiB  are  contempts.  ^ 

Reentry  on  property  after  eylction,  xvheD  ft  cuuDsiupfc 
A  contempt  committed  In  the  presence  of  the  comt 

panisbedsanunarily.   When  not  so  committed,  an  r 

or  statement  shall  he  made. 
A  warrant  of  attachment  may  lasne  or  a  notice  to  show  i 
BiUl  may  be  given  by  a  person  arrested  imder  each 
Sheriff  must,  upon  executing  the  warrant,  arrest  m 

the  person  until  discharged. 
Ball  bond,  form  and  conditions  of. 
Officer  most  retain  warrant  and  undertaking,  if  any. 
Hearing. 

Judgment  and  penalty,  if  guilty* 
If  the  contempt  is  the  omission  to  perform  any  act,  tlis] 

may  he  imprisoned  until  i>erf  ormance. 
If  a  party  fail  to  appear,  proceedings. 
Illness  sufficient  cause  for  non-appearance  of  party] 

Confinement  under  arrests  for  contonpt. 
Judgment  and  orders  In  soch  cases  flnaL 


§  1209.  The  following  acts  or  omissioiis,  in 
a  court  of  instice,  or  proceedings  therein,  are  coi 
of  the  authority  of  the  court: 

1.  Disorderly,   contemptuous,    or    Insolent    behai 
toward  the  judge  while  holding  the  court,  tending  i 
terrupt  the  due  course  of  a  trial  or  other  judicial  pi 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  viol 
disturbance,  tending  to  interrupt  the  due  coarse  of  a  f 
or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  of 
lation  of  duty  by  an  attorney,  counsel,  clerk,  sheriff, 
oner,  or  other  person  appointed  or  elected  to  peifc 
judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of 
court  by  a  party  to  an  action  or  special  proceediag; 

5.  Disobedience  of  any  lawful  judgment,  order,  or; 
ess  of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of{ 
court,  and  acting  as  such  without  authority; 

7.  [Rescuing  any  person  or  property,  m  the 
of  an  officer  by  virtue  of  an  order  or  process  of 
court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  i 


gi2io 

f^olne  to,  remaininft  nt,  or  returniuff  from,  the  eoozt 
tiie  action  la  on  the  calendar  for  IriBi; 

jiy  other  unla\vful  interfecencQ  wLti  tie  pcooeu  oi 

tdlugs  of  a  coDtt; 

DisobedieDCQ  of  ft  Bubpcena  duly  serTM,  ornftuiDfl 

B^votn  or  ftiiswor  fl3  a  witness; 

Wlien  BUinmoned  as  a  juror  in  n  court,  aeglecting;  ta 

1  or  aervo  as  bupL,  or  improperly  conveislDg  with  a. 
to  an  action  to  bo  tried  ot  Buch  court,  or  with  any 

Kraou,  in  relation  to  tho  merita  of  ancli  action,  or 
g  a  communication  from  a  party  or  other  pertioa 


t,  witbouC  immediately  diaclosiug  the  a 


Disobedience,  by  an  inferior  tribunal,  magiatiate,  oe 
IT,  of  tho  lawful  jvnigmont,  order  or  process  of  ft 
rior  court,  or  proeeeding  in  an  action  ot  special  pro- 
ing  contrary  to  law,  after  such  act  ion  or  special  pto- 
Ihk  ia  removed  from  the  juriBdiction  of  such  Inferior 
mal,  magistrate,  or  officer.  Disnhr^ilionce  of  tho  law- 
Sders  or-proceaa  of  a,  judicial  oOicjci  ia  aJso  a  contempt 
lie  authority  of  suoh  ofEeec. 

Mempt-statiilo  leslrictlTe,  *S  Cnl.  112^  44  0^J»:  powon  <* 
B.sec^.  i;8,m,l7g:  liiJiiaUcc3'CoLrts,aoca.S0WHI). 
BDivi'iiorj  3.  Miibehavlorotallorney— aec.SS7«»M(. 


a 


11.  Jnr 


aa<irec-7CaLlI5,UL 


_ process  of 

I  court 'of  compete  nt'j'uri'a  diction,  ai^  who,  not  bavinti 
t  so  to  do,  ro-onter3  into  or  upon,  or  takes  possession 
.fttty  Bucli  realproperty,  or  induces  orprocutes  any  per- 
n  net  bavins  a  lisht  so  to  do,  or  aids  or  abets  him 
nein,  is  guilty  of  a  contempt  of  the  court  t>y_ which 


rendered,  or  from  whieh  Hnch  process 
Upon  a  conviction  for  sucii  contempt,  the  court 
icBot  ibepeaeo  must  imiiiediately  issue  a"    "" 
1,  directed  to  tbo  proper  olBct 


reawre  tho  party  e 


t^,  under the'origiaal  jjdsuict: 
T  after  dlipoasi 


, reqoirlng  hiin 

)  T.lio  poaseasfon  of  such 


loae  at  aeetloii,  19  OH. 


g  1211-15 


1 


§  1211.  When  n  contempt  ia  comtnitted  in  tlnl 
diate  view  and  preseuca  of  tbo  court,  or  ja^e  ati 
beta,  it  may  bo  puniabeil  BUminarJly;  for  wluch  ai 
must  be  made,  recltiug  vhe  facts  aa  occurring  in  bb 
mediate  view  and  prcBence.  adjudging  tliat  tha  | 
proceeded  BRainat  ia  thereby  guilty  ofii  conleni 
that  liebepuDislied  aa  tlierein  prescribed.  Whenu 
tempc  13  Dot  commitCed  in  tbe  iruinediate  view  ani 
ence  of  tba  court,  or  judge  at  chambers,  an  affidivlil 
lie  preaeuted  to  the  court  or  judge,  of  the  facta  com 
lug  the  CDQtenipt,  or  a  Btatemenc  of  the  facts  bj  il* 
crces  or  arbitrators,  or  otlier  judicial  officer, 

Oontsmpt  bsfora  oonn—Bedtal  ol  Cuts  In  order, 
CbL  3" 

Coi 

g  1212.  Wlien  tbe  contempt  is  not  committetl 
Immediate  tIow  and  ptesence  of  the  courtor  judge, 
rant  of  ottaclinient  may  be  issued  to  bring  tha  ) 
charged  to  answer,  or.  without  a  previous  arrest,, 
rant  of  coaimitmetit  may,  upon  notice,  or  upoD  an 
. — 1 ^  ]jp  grnnted;  — ' "  -' 


S  1213.  AVhenever  a  ivarrant  of  attachinent  it  i: 
pursuant  to  this  title,  the  court  or  jadge  must  dlrfi 
an  Indorsement  on  such  warrant,  that  the  peisoa  ctu 
may  be  lot  to  bail  for  hU  appearance,  ia  an  nmonn! 
■peciSed  in  such  Indorsement. 

g  1214.  TJpon  executing  tbe  wairant:  of  MOclia 
the  sheriS  must  keep  the  person  in  custody,  btlll| 
before  the  court  or  judge,  and  detain  liim  until  m 
bo  made  in  the  premises,  unless  the  person  arrefiteal 
himself  to  be  diacfctged,  aa  provided  in  the  next  * 


a,  direction  to  let  the  pei 

in  the  warrant  of   att^chraenl,  J 

doTscd  thereon,  lie  must  be  discharged  from 
ou  executing  and  delivering  to  the  officer,  at  any  OT 
fore  the  return  day  of  the  warrant,  a  written  unaerCil 
with  two  RufGciont  sureties,  to  tha  effect  that  lli<^  F 
arrested  will  appear  ou  the  return  of  the  -wsmn' 
abide  the  order  of  the  court  or  judge  thereupon;  i" 
will  pay,  as  may  be  directed,  the  sum  apecjlied  la''" 

TJndeifaklnet— senecslli',  ses.  Mln. 


C035TEMPM. 


S  1216-31 


tl6.  The  ofBcer  must  return  tbe  warrant  of  arrest 
idcrtakiiig,  it  any,  received  by  liim  from  tbe  person 
sd,  by  the  return  day  apecifled  tfaerein. 
HV,  'Wlien  the  person  arrested  Las  been  brought 
ippeared,  tbe  c our D  or  judge  must  proceed  to  invesli- 
be  diarge,  and  must  bear  auy  answcf  wbich  tlioper- 
rvest«il  may  make  lo  the  same,  and  may  esamino 
Bsea  for  or  BRaiuat  him,  for  which  an  adjournment 
>e  liful  from  time  to  time,  if  necessary. 


npoaed  on  him  not  exceeding  five  hundred  dollars, 
e    may  be  Imprisoned  not  enoeeding  live  days,  or 

IL2X9.  Wben  the  contempt  consists  in  the  omission  to 
nnu  an  act  whicb  ia  yet  in  tho  power  of  the  person  to 
iirja,  he  may  be  imprisoned  until  he  liave  performed 
knd  la  that  case  tlia  net  must  be  specified  iu  tbe  war- 
t  of  commitment, 

PtOlcatloalalasllees'OiiunB-tl  CoJ.  131. 
■priKuunent  anlll  peifoimanDe  of  act~7  CiO.  US. 
SI  must  bo  spocifled— 7  QU.  191. 

I  1220.  When  the  warrant  ( 
rred,  ii  the  person  arrested  d 
T,  the  court  or  judge  may  Isaua  iiuumci  v., 
Kt,  or  may  order  the  undertaking  to  be  pi 
■b.     U  the  undertalclng  be  prosecuted,  tin 
Imager  iu  tbe  action  is  tbe  extent  of  the  loss  or  Injury 
M^ineil  by  the  aggrieved  party,  by  reason  of  tbe  inla- 
(mduct  for  whicb  the  warrant  was  issued,  and  tbe  costs 
(  Uie  proceeding. 
OodBnaMnes,  Uabillty  on-uc.  Hln. 

8  122L  Whenever,  by  the  provisions  of  this  title,  an 
Wicer  Is  required  to  keep  ^  person  arrested  on  a  warrant 
A  aitBohment  in  custody,  and  to  bring  him  before  a  court 
w  judge,  tlie  inability,  from  illness  or  otherwise,  of  tho 
pBTSon  to  attend,  is  sufficient  excuse  for  not  bringing  liim 
U[>:  riDil  the  officer  must  not  couHne  a  person  arrested 
upfin  thH  warrauc  in  a  prison,  or  otherwise  restrain  him  of 
P"»onri)  liberty,  e ■■  —  '  — 


r§  1222  coMTEMrra.  I 

§  1222.   Tba  iudsmentand  orders  of  the  couni)r]S 
made  in  cases  oi  contempt,  are  final  and  conci — 

jadcmSDl  anal— Id  probHle  nuttera,  S3  CbI.  !04  :  no 
MB:  but  InrtKtlctlon  beld  nsTlemblo  In,  a  Cal.«M;e 
IU,Ul;&C*l.tWj43CBLU3:<TCaL  109|  sa  CoLlM. 


TITLE  Vt 

T^CZ:  V01.17NTART  DISB0LT7TI0N   OF 

CORPORATIONS. 

t    l-r-ig.    AnnUcAtil>ll,lvbattOCaDtBlll. 

I  1-^A.  A}iiiUr;itiaii.lio\vsleneduiaTeiia»L 

I  1-J3D.  rliiMiiniiiiliriLiKin  iiudpatUcUioaot  DoUca. 

I  laia'.  JuiiBnieutrulfaLiJarpiala. 
122V. 
Court  of  tlio  tounty 


corporation  may  be  dlMolved  by  the  Sape- 

tlio  county  \Ylioro  itB  piincipal  plBCQ  of  bnsi- 

ittiated,  upou  its  voluntary  application  for  tUat 


3.228.  TLe  application  mnat  be  In  writing,  and  must 
[ortb: 

That  at  a  meeting  of  tlie  atookholderB  or  mombera 
ed  for  tlial  purposo,  llie  Jiswlution  of  the  coiporatiou 
1  reaoiveil  upon  by  a  two-third  vote  of  all  tho  stocli- 

,  Tbat  all  chilma  and  demands  against  the  corporation 
re  been  satislled  and  dif!i;iiai2ed. 

i  1229.  The  application  mutt  bealjrnedbyainajoriiy 
the  board  of  ttustees.diroctOTS,  or  other  ofncershavins 
I  manaKeracnt  of  iho  aifairB  of  the  corporation,  and 
mt  ba  vcrilied  in  tiie  same  numner  as  a  complaint  in  ^t 
U  action, 
niflcailDD-sec.  m. 

I  1230.  If  the  court  ia  sntisfled  that  the  application  is 
conformity  with  ihia  titli'.  the  jndse  thereof  muat  order 
to  bo  ijled  with  tlm  clerk,  and  tbat  the  clerk  give  nut 
M  tLan  thirty  nor  more  iliau  Hfty  days'  notice  of  the  a|>- 
Ication,  by  publicuiiun  in  L.ome  newspaper  published  in 
a  county;  and  if  thcrci  uru  none  such,  then  b^  adver- 
lementa  [Kisted  up  in  ibrci^of  the  principal  public  places 

the  county.    LI"  <;fi«ct  April  IGth,  1880.] 

§  1231.  At  any  time  bi-fure  tbe  expbation  ot  the  lime 

publication,  any  person  may  file  his  objections  to  the 
jplication. 


VOLUSTABT  DI880I.UnOV. 


g  1232.  After  the  time  of  publication  has  ezpizHj 
court  may,  upon  five  days'  notice  to  the  persons  ^rtio  I 
filed  objections,  or  without  further  notice,  if  no  obj« 
hare  been  filed,  proceed  to  hear  and  deteroiine  the 
cation,  and  if  all  the  statements  therein  made  are  i 
to  be  true,  must  declare  the  corporation  dissolTed. 
effect  February  25th,  1878.] 
Voticas,  Mrrloe,  etc.— sec  lOlO  et  teq. 


§  1233.  The  application,  notices,  and  proof  of  pal 
tion,  objections,  (if  there  be  any)  and  declaration  oT 
solution,  constitute  the  judgment  roll;  and  from  the : 
ment  an  appeal  may  be  taken,  as  from  other  judg 
of  the  Superior  Ck>urts.    [In  effect  April  IGbh,  1S9£\ 

Appeals— to  Bopreme  Court,  sees.  1 


It. 


TITLE  Vn. 
OF  EMIHEMT  DOMAIN. 

at  domain  deflueiL 


1237.  Eminent  domain  la  the  rigbt  of  tbo  people 
[overnnient  to  take  private  property  for  pulilio  use. 
s  riEbt  may  be  exerciaeil  iu  the  manner  provided  In 
I  title. 
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be  made  in  manner  most  compatible  with  the 
public  benefit  and  least  priTate  injaiy; 

6.  All  classes  of  prirate  proper^  not  ennineratedi 
be  taken  for  pabUo  use,  wnen  sucn  taking  is  —'^- 
by  law. 

Private  propertf  taken— ref en  to  other  proper^  tliaa : 
CaL8«.  ifi~** 

Eight*  of  rlTal  corporations— 23  CaL  323;  36  CaL  619. 
SuBDinsxoir  8.  More  neoeaaaiy  pnbllo  nae— see  aecttOti 
SuBDiYisiov  6.   Orossings-eee  sec  1217,  snbd.  L 

?1241.  Before  property  can  be  taken,  it  must 
,  That  the  use  to  whicn  it  is  to  be  applied  is  a 
thorized  by  law; 

2.  That  the  taking^  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  thafci 
public  use  to  whicn  it  is  to  be  applied  is  a  more  m 
public  use. 

It  mast  aftpear— misrepresentatloiis  correctable*  63  CaLIM. 
SUBDinsiov  2.   Taking  necesMuy— question  for  Jury.  M  Oi.\ 
BUBDIYISION  3.   Fnblio  use— 18  CaL  229;  23  CaL  32S. 

§  1242.  In  all  cases  where  land  is  required  for 
use,  the  State,  or  its  agents  in  charge  of  such  vse, 
survey  and  locate  the  same^  but  it  must.be  located  in 
manner  which  will  be  most  compatible  with  the  greil 
public  good  and  the  least  private  injuiy,  and  sabjei^ 
the  provisions  of  section  twelve  hundred  and  forty 
The  State,  or  its  agents  in  charge  of  such  public  nse, 
enter  upon  the  land  and  make  examination,  surveys 
maps  tliereof,  and  such  entry  shall  constitute  no  caottj 
action  in  favor  of  the  owners  of  the  land,  except-fotir 
juries  resulting  from  negligence,  wantonneiss,  or  malios. 

State  or  its  agents— CIyU  Code,  see.  1001. 

§  1243.  All  proceedings  under  this  title  mnst^ 
brought  in  the  Superior  Court  of  the  county  in  which  t» 
property  is  situated.  They  must  be  commenced  bym 
a  complaint  and  issuing  a  summons  thereon.  [In  ^^ 
April  2Cth,  1880.] 

Complaint— eec.  1244:  generally,  sec  426,  and  notes. 

Sonunons— sec.  1245:  generally,  sec.  iOSaseg. 

§  1244.  The  complaint  must  contain:  ^^ 

1.  The  name  of  the  corporation,  association,  oonuniw** 

or  person  in  charge  of  the  public  use  for  which  tbepKV' 

erty  is  sought,  who  must  be  styled  plaintiff; 

''  The  names  of  all  owners  and  claimants  of  the  pT 


g  1245-6 

fcoo'wxL,  or  a  statement  that  they  aie  unknown, 
■of-.  \-,c  styled  defendants ; 

jnt  of  the  right  of  the  plalntifi; 

jRlit  of  way  be  sought,  the  complaint  roust  show 

)ca.t.ioti,  geneml  rente,  and  termini,  and  must  be  ac- 
aaied  ^vith  a  map  thereof,  eo  far  bb  the  same  is  in- 
id  in  the  action  or  proceeding; 

4.  deacription  of  each  piece  of  land  sought  to  he 
1.  and  ^vbether  lb  a  same  includes  tbe  whole  or  only 
t,  of  an  entire  p.u^el  or  tract.  All  parcels  lying  in 
ouDty,  and  required  for  tlie  same  public  use,  may  he 
.ded  in  the  same  or  separate  proceedings,  at  tha 
•n  of  the  plaintiff,  but  the  court  may  consolidate  or 
rate  them  to  suit  ibe  convenience  of  parties, 
lien  application  for  the  condemnation  of  a  right  of 
for  the  pLupnsea  of  sewerage  is  made  on  bebalf  of  a 
otnent,  oc  of  an  Incorporated  village  or  town,  the 
d  oE  Buperviaors  of  the  county  may  be  named  ai 
miff,      [In  effect  April  26th,  1880/] 

ilaini-«nlia.l,plalntlirs.MCal.  111!  mbd.2,Bqul. 
■^11  Cal.l!-       ■  ■  - 


ie,etc,2)Cta.K3i 


1245.  The  clerk  must  issue  a .._. 

taiii  the  names  of  the  parties,  a  general  descrlptioD  of 
whole  property,  a  statement  of  the  public  use  tor 
icli  it  is  sought,  and  a  reference  to  the  complaint  for 
tcriptioDB  of  the  respective  parcels,  and  a  notice  to  tbo 
eDUants  to  appear  and  show  cause  why  the  property 
etibed  ahoold  not  be  condemned  as  prayed  for  in  tbe 
uplaint.  In  all  other  particulars  it  must  be  in  tbe  form 
—  —  in  civil  actions,  and  must  bo  served  in  Hke 


erally— CODtenU,  sec.  tor  tl  Hfl.l 


cdOei 


Iniice  Id  defeiiilaiiis-]urUiUctloaBl,MCa1,47Ii  ZTCsl.l;l. 
I  1246.  All  persons  in  occupation  of,  or  having  or 
liming  an  interest  in,  any  of  the  property  described  in 
e  complaint,  or  in  the  damages  for  the  taking  thereof, 
□ugh  not  named,  may  appear,  ptead,  and  defend,  each 
cespect  to  his  own  property  or  interest,  or  that  claimed 
r  him.  In  like  manner  as  if  named  in  tbe  complaint. 
?c«apants — dflemed  owners.  7  CsJ.  677. 
Interest  in  Ibe  propertf— advene,  47  C»L  M9. 
AppauanEe — KCal.  19:  geaeiaUy,  aec.  lOK. 

Plead  and  defand— crcHS^oniplalni,  <7  Cal.  M»:  praceedlucs  brilra) 
'nKintloris,:3Cal.329;31  UsL  :!U{  JBCal.OM. 


!  tbc  place  and  manM 


S§  1247-a 

i  1247.  The  roart  almll  hat 

1.  To  regulatH  and  determine  ^ 

making  coDncctionx  nnd  crossiDES,  or   of    enjojiDi 
oommon  use  menttoaetl  la  the  lifth  HUbdivisioa  of  u^ 
twelve  liundred  and  forty ; 

2.  Tohearanddeteruiiue  all  adverse  or  conSictiDgdi 
lo  the  property  flquglit  to  be  condomned,  and  U  '"" 
ages  tlierefor; 

It.  To  deterniinQ  tbe  respective  rlghta  of  different  p 
ties  Bei^kiDg  condemiiatioli  of  tbe  same  property. 

§  1348.  Tbe  coart,  jury,  or  referee  must  hearnacliig 
testimony  aa  ma;  be  ofEered  by  any  of  the  parties  w 
praceniliuK3,  and  therenpau  must  aacortain  a-' 

1.  Tlio  value  of  the  property  songlit  to  bo 
and  ail  isiprovcmentB  llifreon  pertaiDioe  t 

and  of  each  and  every  separate  estate  or  intt 

i!  it  coDsista  of  dilTerent  parcels,  tbe  value  of  each  iiu 
and  each  estate  or  interest  therein  shall  be  separalelr  ' 
SHsaed; 

2.  If  tli8  property  sought  to  ba  condemned  c 
only  a  pact  of  a  larger  parcel,  the  damages  wLich  xil'  ( 
crue  to  the  portion  not  aonabt  to  be  candemnBd,  bf  ^ 
Kon  of  its  severance  from  tVie  portion  sougbt  to  be  ■« 
demned,  and  the  construclion  of  the  improvement  in  ""^ 
manner  proposed  by  tlio  plalntiffj 

3.  Sejiarately,  liow  mucli  the  iKirtion  not  sou^lil  ti 
condemned,  and  each  estate  or  interest  therein,  ir^I!  ^ 
lienetlCed,  if  at  all,  by  the  oDnatmciiou  o£  the  imptoit- 
meat  proposE>d  by  tbe  plaintiff;  and  if  tbe  benelil  s^v 
be  equal  to  the  damages  assessed  under  subdivision  ink 
tbe  owner  of  tbe  parcel  sliall  be  allowed  no  compeoHlM 
escopt  the  value  of  tbe  portiou  taken;  but  iT  "'  "  ' 
shall  be  less  than  the  datnages,  so  nsaessed.  _ — 
shall  be  deducted  from  the  latter,  and  the  remaiadBrwl 
ba  the  only  damages  allowed  in  addition  to  the  value:  . 

4.  If  tbe  property  sought  to  be  condemned  befoiar* 
road,  the  cost  of  good  and  sufficient  fences  nloog  I'm  '^_ 
of  Bucli  railroad,  and  the  coat  of  cattle  guaras  "flw 
fences  may  cross  the  line  of  such  railroad;  ^ 

Q.  An  far  as  practicable,  compensation  must  baassfs** 
for  each  source  of  damages  separately. 
Cook— flndlBga,  wUen  Improper,  HI  C»L  MS;  Judgment,  iKrftt' 

"-'   — '   '    -—   '1:  flDdJjigs  ot,  Ui 
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iluij  of  Uu  property-siic.  124D;  33  Cal.  217;  tn 


mrviEios  ^.  Assi^ssing  compeniaUon  separately— 48  Cat.5?« 
!L249.  P'or  till',  purposa  of  assesalue  compensatioii 
daioaKtH,  iIri  i  i^lit  tWeto  shall  ba  deenjeil  to  havi' 
aed  nt  1  hii  d.itii  of  the  Buminons.  and  Ita  actual  vaUio. 
(iat  dute,  »li;ill  In)  t lie  measure  of  eompensaiion  for«ll 
sen.y  to  !)o  lu'tiiiillT  taken,  and  tlio  basis  of  damagrs 
roperty  not,  ;\vAu,il\y  taken  bat  injuriously  nffisotwl. 
yi  cases  "  liiri;  sucli  damages  are  allowed  as  provided 
ectioii  tw-iilvii  hundred  and  forr.y-eiglib.  If  an  order 
kiBde  letiiriL-Uiii  plaintiff  into  possession ,  as  [irovided 
ftction.  twi^Ui)  liuudred  and  fifty-four,  tlio  compenaa- 
t  and  d^miigi'i  awarded  sliall  draw  lawful  interest 
In  tliu  d^^tu  of  siicb  order.  No  iraprovements  put  upon 
propert.v,  subsiiquent  to  the  data  of  the  service  of 
IUUOU3  Rllall  bi;  included  In  the  assessment  of  compen- 

ompeiiaatiaii-aii  cDMematlon:  senerall]'i3  CbLSSi  4  Cal.  414:  14 

.llKiVlCal.  l-..?.^4<;  ISOal.  SMl  WCBL47iMCal.  251,  MljM  CU. 

lamagea— whrn  nut  special,  N>  Cat  00. 

1 1250.  If  till!  title  attempted  to  be  acquired  is  found 


g  1251.  Tlio  pliiintifl  must,  within  thirty  days  after 
saliuilj::Tni.'iit.,  pny  the  aain  of  money  assessed;  but  may, 
;  tbo  tinii^  lit  or  liufora  payment,  elect  to  build  tiia  fences 
iiliMttl..  i,'iii.rdH,  ^iml  it  be  80  elect,  shall  execute  to  tlit 
5[tiid;iiit  ii  boiiil,  with  anretiea  to  be  approved  by  IIhi 
inirl  in  iLmiIjIh  iIki  uisessed  cost  of  the  same,  to  build 
ach  feni-iii  ;iuil  t^ittle  fiuiinla  within  eigiiteen  moutiis 
^ni  ilii;  I  imo  till.'  railroad  is  built  on  the  laud  taken,  and 
■  Rucli  liuiid  be  given,  need  not  pay  the  cost  of  such 
ences  and  Lattlo  Kuards.  lu  an  action  on  such  bond,  the 
™QtifI  may  recover  reasonable  attorney's  fees. 

'11252.  Payment  maybe  made  to  the  defendants  en - 
jt|*d  Ibp.reto,  or  lUu  money  may  bo  deposited  in  court: 
Jt  the  defpiiiUiuls.  iind  bo  distnlmted  to  those  eutitleii 
™nito.    If  ihf  muucy  bo  not  so  paid  or  deposited,  the 
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defendants  may  have  execution  as  in  ciTil  cases, 
the  money  cannot  be  made  on  execution,  the  court, 
a  showing  to  that  effect,  must  set  aside  and  annal  tl 
tire  proceedings,  and  restore  possession  of  the  prop 
the  defendant,  if  possession  has  been  taken  by  the 
iff. 
Fajment  made— to  whom,  6  Cal.  639. 

§  1253.  When  payments  have  been  made,  and 
bond  given,  if  the  plaintiff  elects  to  give  one,  as  reqo 
by  the  last  two  sections,  tlie  court  must  inake  a 
order  of  condemnation,  which  must  describe  the  pro{ 
condemned,  and  the  purposes  of  such  condemnation, 
copy  of  the  order  must  be  filed  in  the  office  of  the  recoa 
of  the  county,  and  thereupon  the  property  descril 
therein  shall  vest  in  the  plaintiff  for  tne  purposes  the 
specified. 

§  1254.  At  any  time  after  trial  and  judgment  ente 
or  pending  an  appeal  from  the  judgment  to  the  Sapr 
Court,  whenever  the  plaintiff  shall  have  paid  into  coot 
for  the  defendant,  the  full  amount  of  the  judgment,  an 
such  further  sum  as  may  be  required  by  the  court  at 
fund  to  pay  any  further  damages  and  costs  that  majw 
recovered  in  said  proceeding,  as  well  as  all  damages  tint 
may  be  sustained  oy  the  defendant,  if,  for  any  cause,  tte 
property  shall  not  be  finally  taken  for  public  use,  theSap^ 
rior  Court  in  which  the  proceeding  was  tried  may,  lyji 
notice  of  not  less  than  ten  days,  authorize  the  plaintm,ii 
already  in  possession,  to  continue  therein,  and,  if  Mt» 
then  to  take  possession  of  and  use  the  property  dam 
the  pendency  of  and  until  the  final  conclusion  of  thelifr 
gation,  and  may,  if  necessary,  stay  all  actions  and  pj^ 
ceedings  against  the  plaintiff  on  account  thereof.  Tbe 
defendant,  who  is  entitled  to  the  money  paid  intoco^ 
for  him  upon  any  judgment,  shall  be  entitled  to  demiw 
and  receive  the  same  at  any  time  thereafter  upon  ohta^ 
ing  an  order  therefor  from  the  court.  It  ishall  be  the  aw 
of  the  court,  or  a  judge  thereof,  upon  application  beig 
made  by  such  defendant,  to  order  and  oirect  that  tw 
money  so  paid  into  court  for  him  be  delivered  to  him  up 
his  filing  a  satisfaction  of  the  judgment,  or  upon  his  mi 
a  receipt  therefor,  and  an  abandonment  of  all  defenwsw 
the  action  or  proceeding,  except  as  to  the  amount  of  daij 
a^es  that  he  may  be  entitled  to  in  the  event  tbat  a  new 
trial  shall  be  granted.  A  payment  to  a  defendant,  >s 
aforesaid,  shall  be  held  to  be  an  abandonment  by  8«u 
defendant  of  all  defenses  interposed   by  biffl,  exce;*' 


Iii3     cla 


for   greater    oompenaation.     In    aacer- 


._     ..  be  paiil   i  

•■  V<    '"nrethaC  tlie  name  be  BVTlScieat  anil  udenaate. 

f  :i        .  r  [It  of   the  money  in  couic,  aa   lieteiaSefore 

1 1  .r.  shall  not  disct;argo  tlie  plaintiff  from  lia- 

,-  t . '  I.  '.-■.-p  the  said  fund  full  and  without  diminution; 

suvjii  iiiouoy  stiall  lie  and  romuin,  ns  to  nil  accidents, 

Ica-Ciona.  or   other   contiB  facile  lea,  (as   between   the 

les  to  the  proceedings)  at  tho  risk  of  tho  plnintifT,  and 

(SO  remaia  aatil  tho  amount  oE  the  cunt peti^ation  or 

ISKes  is  llnall  J  eettled  by  judieial  deterinmutloii,  and 

I  ti.f.  iTmrcawordalhenioney,  or  such  part  thereof  as 

\  i..    I'.i'i  crmined  upon,  to  the  defendant,  and  uniit  ho 

I         -.1  or  roquired  by  rulooE  court  to  take  it.    If, 

I'^on,  the  money  shall  at  an;  time  be  lost,  or 

I  b<tract«d,  or  withdrawn,  through  no  fault  of 

iiiEic,  the  court  shall  requirn  tho  nlaintifT  to 

U  '-.ep  the  aum  good  at  all  times  until  the  lltlga- 

illy  brought  to  an  end,  and  until  paid  oreror 

'^^1<?  to  the  defendant  by  order  of  court,  as  above 

,iud  until  Buch  time  or  times  tho  counliy  clerk 

.  ;    i,.    ,!,  ,.iiied  to  be  the  custodian  of  tho  money,  and 

ill  be   liable  to  the  plaintiff  upon  bis  ofBcial  bond  for 

kaarae.  or  any  part  thereof,  in  cnso  it  be  for  any  reason 

ik  or  otherwise  abstracted  or  withdraivu.     The   court 

to  order  the  money  to  be  depoaited  in  the  Btiite  treas- 

St  nod  in  such  case  it  sball  bo  the  duty  ot  tiio  State 

Iterer  to  receive  all  such  moneys,  duly  receipt  for  and 

mp  keep  the  same  in  a  special  fund,  to  be  catered  on 

Biooks  as  a  condemnation  fund  for  suuh  purpose,  and 

Hach  duty  he  shall  be  IJabln  to  the  plaintiff  upon  his 

Hhtl  bond.     The  State  treasurer  shall  pay  out  audi 

ney  sg  deposited  in  such  manner  and  at  such  times  as 

fecourt  or  a. judge  thereof  may,  by  order  or  decree, 

■Kt.    lu  all  cases  where  a  new  trial  has  beeu  granted 

pen  the  application  of  tlje  defendant,  and  lie  has  failed 

ptm  STirh  trial  to  obtain  (greater  compensation  than  was 

llowiii  i^m  upon  the  Urst  trial ,  the  coata  of  suohnewtrial 

.  ^-'i  agaiusc  him.    [In  elfect  April  setb,  ISSO.} 

'.on  boibrB  poBseialon— raqnlred  by  Const,  1879,  sea 

.  i.six.  U,  anil  LTua\i  i.  (kliottlBr,  March  t7th,  1S80,J 

;■>;  previous Bctocaaiit rulings, 4  Gal,  IIB:  1  CaL  15i,S77i 
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§§  125^9  EMINENT  DOMAIN. 

§  1256.  Except  as  otherwise  provided  in  tfais 
provisions  of  part  two  of  tliis  Code  are  applicable  t 
constitute  the  rales  of  practice  in  the  proceedings  i 
tioned  in  this  title. 

Adjournments— do  not  divest  Jurisdiction,  27  GaL  17L 
Vacating  incidental  orders— in  eminent  domain,  47  GaL  TV. 
Jnnr— to  pass  on  need  of  taking*  50  CaL  505. 

§  1257.  The  provisions  of  part  two  of  this  Code, 
tive  to  new  trials  and  appeals,  except  in  so  farasthefj 
inconsistent  with  the  provisions  of  this  title,  apply  to^ 
proceedings  mentioned  in  this  title ;  pixtvided,  that  v| 
the  payment  of  the  sum  of  money  assessed*  and  upoal 
execution  of  the  bond  to  build  the  fences  and 
guards,  as  provided  in  section  twelve  hundred  and 
one,  the  plaintiff  sball  be  entitled  to  enter  into,  im[ 
and  hold  possession  of  the  property  sought  to  be 
demned,  (it  not  already  in  possession,  as  provided  in 
tion  twelve  hundred  and  fifty-four)  and  devote  the 
to  the  public  use  in  question;  and  no  motion  for 
trial  or  appeal  shall,  after  such  payment  and  &^ 
such  bond,  as  aforesaid,  in  any  manner  retard  the 
templated  improvement.    Any  money  which  shall  ha^ 
been  deposited,  as  provided  m  section  twelve  hunr*" 
and  fifty-four,  may  be  applied  to  the  payment  of 
money  assessed,  and  the  remainder,  if  any  there  be,  i 
be  returned  to  the  plaintiff.    [In  effect  April  1st,  187&J 

New  trials— see  BSFsasB,  report  of  commissioners,  settfog  <^! 
etc.,  under  sec.  1248n.  ; 

Appeal— from  proceedings  for  condenmation  of  land,  39  CaLU^i  "• 
Cal.  139. 

§  125a  With  relation  to  the  acts  passed  at  the  piesef 
session  of  the  Legislature,  this  title  must  be  constroed ja 
the  same  manner  as  if  this  Code  had  been- passed  onPjf 
last  day  of  this  session,  and  from  and  after  the  time tw 
Code  takes  effect,  all  laws  of  this  State  in  relation  to^ 
taking  of  private  property  for  public  uses  are  abolisb* 
and  all  proceedings  had  in  the  exercise  of  the  poweflOt 
eminent  domain  must  conform  to  the  provisions  of  tw 
title. 

§  1259.  Title  seven  of  part  three  of  the  Code  of  Ci«l 
Procedure  of  the  State  of  California  (this  title)  s3ialll)«!f 
force  and  effect  from  and  after  the  fourth  day  of  h^ 
one  thousand  eight  hundred  and  seventy-two. 

Section  added— by  Act  of  April  1st,  1872:  same  applies  toresiatoM 
sections  of  this  title.  v         t       ^  vv 


I 


ra  and  after  the  tlOM  this  title  takes  effect. 

Sat  be  coD3CruQ<l  in  llio  siime  nuiiDei  as  It  would  be 
.  Bectiona  four  and  seventeen  ot  tbts  Code  in  force 

1263..  In'o  proneediDg  to  enforce  the  tight  of  emlaent 
ain  com  mcDCGd  before  this  tiile.takes  sSect,  is  afFect- 
ly  the  provisions  of  this  title. 

1SG2.  TTntil  the  flrst  day  of  January,  one  tboiuand 
It  hundred  and  suveDty-tbree,  at  twolvo  o'clock  noon, 
provL-iioiis  ot  Bpctirni'i  twrlve  hundred  and  fif[y-sii 
,  twelve  liuiiilrod  iiii.l  fiftv-seTen  of  this  title  are  bu«- 
ided-,  and  uuiil  tlitii.  I'xicpt  a»  otherwise  provided  in 
1  title,  tlie  nilci  of  |ili;.i.|[iii;  and  practice  in  civil  ac- 
la  now  iu  foreu  in  rhia  .Siatn  are  applicable  to  the  pro- 
dings  mentioned  in  llilK  tillo,  and  constitute  the  rules 
pl«adlng  and  practice  tliureiu. 
i  1263.     Nothing  In  this  Code  must  be  conatrued  to 

" repeal  any  atatute  prortding  for  the  taking  of 

an;  city  or  town  for  street  purposes. 


gSrl 


TITLE  VIIL 
OF  ESCHEATED  ESTATES. 


&n.    RoceiTsr  of  rents  and  proflta  msy  b«  appolntad. 
mi.    Appparaii0B,nlea<lLnK9,audlTl»i: 

ft  12G9  When  tl  e  attomfiy  general  is  informed  that 
Dy  leal  estate  has  escliDalf.  1  to  this  State,  he  must  file 
a  information  io  behalf  of  tho  snte  in  the  Superior  Court 
t  the  rounty  in  which  a  i  I  t  tjte  or  any  part  thereof, 
•  •Itunted  sell  DK  fu  t  i  i  i  lion  of  the  estate,  the 
ttme  of  the  neri  a  U'.f  1  tl  a  name  of  the  occupant 
""*  cl  inultiL,  su  I  i!  known,  and  the  facta 

a  of  which  the  estate  Is 
I   an  allegation  that,  by 

1  ni^  has  right  by  law  to 


n  to  appear  and  answer 
allowed  by  law  in  civil 
-a  an  order  setting  forth 
ttion,  and  requiring  all 


1270-1  X8CHEATXD   B8TATBS. 

persons  interested  in  the  estate  to  appear  and  show^ 
if  any  they  have,  within  forty  days  from  the  date 
order,  why  the  same  should  not  vest  in  this  State; 
order  must  be  published  for  at  least  one  month  from  I 
date  thereof,  in  a  newspaper  published  in  the  count 
one  be  published  therein,  and  in  case  no  newspapc 

gublished  in  the  county,  in  some  other  newspaper  in  i 
tate.    [In  effect  April  16th,  1880.] 

Unclaimed  realtf— of  non-resident  aliens,  escheatB  to  State,  i 
Code,  sec.  672;  6  CaL  S73;  13  CaL  150;  My.  P.  Bep.  19. 

Non-resident  aliens— rights  generally,  2  CaL  558;  5  CU.Si3,l 
CaL  2M;  12  CaL  450;  U  Oal.l59: 18  CaL  217;  26  CaL  455;  32  CaL  37& 

§  1270.  The  court,  upon  the  information  being  fl 
and  upon  the  application  of  the  attorney-general,  eif 
before  or  after  answer,  upon  notice  to  the  party  claf~ 
such  estate  if  known,  may,  upon  sufficient  cause  the 
being  shown,  appoint  a  receiver  to  take  chaige  and 
ceive  the  rents  and  profits  of  the  same  until  toe  title! 
such  real  estate  is  finally  settled. 

Appoint  a  reoeiver-eee  generally,  sees.  M4-M9. 

§  1271.  All  persons  named  in  the  information 
appear  and  answer,  and  may  traverse  or  deny  the  t 
stated  in  the  information,  the  title  of  the  State  to  landsai 
tenements  therein  mentioned,  at  any  time  before  theti 
for  answering  expires,  and  any  other  person  claimiog 
interest  in  such  estate  may  appear  and  be  made  a  defend^ 
ant,  and  by  motion  for  that  purpose  in  open  court  withi^ 
tlie  time  allowed  for  answermg;  and  if  no  person  apF*' 
and  answers  within  the  time,  then  judgment  must  ue 
dered,  that  the  State  be  seized  of  the  lands  and  tenemesH 
in  such  information  claimed.  But  if  any  person  appetf 
and  deny  the  title  set  up  by  the  State,  or  traverse aoir 
material  fact  set  forth  in  the  information,  theissaeof  titl 
must  be  tried  as  issues  of  facts  are  tried  in  civil  actionf. 
If,  after  the  issues  are  tried,  it  appears  from  the  iactt 
found  or  admitted  that  the  State  *nas  good  title  t«  t» 
land  and  tenements  in  the  information  mentioned,  orssi 
part  thereof,  judgment  must  be  rendered  that  the  Sto« 
be  seized  thereof,  and  recover  costs  of  sujt  against  the  d^ 
fendants.  In  any  judgment  rendered,  or  that  has  hr 
tofore  been  rendered  by  any  court  of  competent  junadi 
tion,  escheating  real  property  to  the  State,  on  motion 
the  attorney-general,  the  court  shall  make  an  order  tiiji 
said  real  property  be  sold  by  the  sheriff  of  the  com\ 
where  the  same  is  situate,  at  public  sale,  for  gold  coii 
after  giving  such  notice  of  the  time  and  place  of  sale* 
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□i:;  Buch  bid  at  least  teu  per 

of  a  Dew  sale,  may  be  ob- 

be  sala,  and  direct  anotlier 

most  be  given,  and  tlie  sale 

no  previous  sale  bad  taken 

u  more  in  amouut  than  that 

tbe  court  in  writin);,  by  a 

may  in  its  discretion,  ac- 

_n  sale  to  sncb  peraoQ,  or  or- 

9  to  tlie  court  tliat  the  sale 

r     conducted,  and  tbat  tbe  sum 

1    0  the  value  of  the  property 

a  than  ten  per  cent,,  eiclusiva 

c  cannot  be  obtained,  orif  the 

nedbemade  Budaooepted  by 

.  kq  an  order conflimlDgtfao  sale, 

n  the  name  of  the  State,  to  ex»- 

it  ra  a  conveyance  of  said  ptop- 

ce  shall  vest  ia  the  purchaser 

1 1  tie  of  the  State  therein,  and 

]  ro  eeds  of  such  sale,  paj  the 

n  urred  on  behalf  of  tbe  State, 

jkiDj;  Buch  sale,  and  also  an 

I   ouDsel  was  employed  la  said 

1    tl  e  court,  not  exceeding  ten 

f  such  sale,  and  the  reaidne 

.i\A  sheriff  into  the  State  treaa* 


«.  tflu 


I  1272.  Within  twenty  years  after  judgment  in  anj 
Meeding  Imii  under  tlii.^  title,  a  person  not  a  party  or 
Wj  lo  audi  prooeejiog  may  tile  a  petition  In  the  Supe- 
R  Court  of  the  Coucity  of  Sacramento,  showing  Ills 
•on  or  right  to  tbo  property,  or  the  proeeada  thereof, 
copy  of  Huch  petition  imiBt  be  served  on  the  attorney- 
iOeral  at  least  tweuly  days  before  the  hearing  of  tbe  pB- 
lion,  who  roust  .loaiver  tliit  same;  and  the  court  there- 
pOD  must  try  Ibe  issue  us  issues  are  tried  in  civil  actions, 
■d  if  it  be  determineil  tliat  such  person  la  entitled  to  tha 
T  CoDi  Civ.  raoc—at. 
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property,  or  the  proceeds  thereof,  it  must  order  tbei 
erty,  if  it  has  not  been  sold,  to  be  delivered  to  hin,] 
it  has  been  sold  and  the  proceeds  paid  into  the 
treasury,  then  it  must  order  the  controller  to  diai 
warrant  on  th^  treasury  for  the  payment  of  the 
without  inter^t  or  cost  to  the  State,  a  oopy  of 
der,  under  the  seal  of  the  court,  shall  be  a  si 
voucher  for  drawins  such  warrant.  All  persons  \rl 
to  appear  and  file  their  jpetitions  within  toe  time 
are  forever  barred;  savinji:,  however,  to  infants, 
women,  and  persons  of  unsound  mind,  or  persons  be] 
the  limits  of  the  United  States,  the  right  to  appear  i 
file  their  petitions  at  any  time  within  the  time  lii  ' 
five  years  after  their  respective  disabilities  cease, 
effect  April  16th,  1880.] 

Non-resident  aliens-Hinclabned  realty  of,  and  rl^ts  geasaStf,'^ 
]260,ni>teft. 


CBANGB  OF  KAME8.  §§  1275-7 


TITLE  rX. 
OF   CHANGE  OF  NAfifBS. 

1279.  Jurisdiction. 

1276.  Application  for  change  of  name,  bow  made. 

1277.  Publication  of  petition  for. 

1278.  Hearing  of  application  and  remonstranee. 
I:t79.  Return  by  county  clerk. 


Applications  for  change  of  names  most  be 
rd  and  determined  by  the  Superior  Courts.  [In  effect 
ril  23rd,  1880.] 


All  applications  for  change  of  names  must  be 
de  to  the  Superior  Court  of  the  county  where  the  per* 
I  wbose  name  is  proposed  to  bo  changed  resides,  by  pe- 
.on»  signed  by  such  person;  and  if  such  person  is  unaer 
«uty-one  years  of  age,  if  a  male,  and  under  the  age  of 
;bteen  years,  if  a  female,  by  one  of  tne  parents,  if  liv- 
S;  or  if  both  be  dead,  then  by  the  guardian;  and  if  there 
no  guardian,  then  by  some  near  relative  or  friend.  The 
tition  must  specify  the  place  of  birth  and  residence  of 
.cli  person,  his  or  her  present  name,  the  name  proposed, 
id  tlie  reason  for  such  change  of  name,  and  must,  if  the 
U\er  of  such  person  be  not  living,  name,  as  far  as  known 
>  the  petitioner,  the  near  relatives  of  such  person,  and 
leir  place  of  residence.  Any  religious,  benevolent,  lit- 
»ry,  or  scientific  corporation,  or  any  corporation  bearing 
r  having  for  its  name,  or  using  or  being  known  by^  the 
ame  of  any  benevolent,  or  charitable  order  or  society, 
lay  by  petition,  apply  to  the  Superior  Court  of  the  county 
n  which  the  property  of  said  corporation  is  situated,  for 
•  change  of  its  corporate  name.  Such  petition  must  be 
igned  oy  the  trustees  of  the  corporation,  or  by  a  major- 
ty  of  them,  and  must  specify  the  date  of  the  formation 
>K  the  cori)oration,  its  present  name,  the  name  proposed, 
md  the  reason  for  such  change  of  name.  Upon  filing 
mch  petition  on  behalf  of  such  corporation,  the  same 
proceedings  shall  be  had  as  upon  applications  for  changes 
of  names  of  natural  persons:  and  no  banking  corporation 
hereafter  organized  shall- adopt  or  use  the  name  of  any 
friendly  society.  •  [In  effect  April  23rd,  1880.] 

§  1277.  A  copy  of  such  petition  must  be  published  for 
Conr  successive  weeks,  in  some  newspaper  printed  in  the 
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coanty,  if  a  newspaper  be  printed  therein,  bat  if 
newspaper  be  printed  in  the  county,  a  copy  of  such  pi 
tion  must  be  posted  at  three  of  the  most  public  plsesj 
the  county  for  a  like  period,  and  proofs  must  be  madfi 
such  publication  before  the  petition  can  be  considered. 

§  1278.  Such  application  must  be  heard  at  such 
as  the  court  may  appoint,  and  objections  may  be  filed  I 
any  person  who  can,  in  such  objections,  show  to  tlie  a 
^ooa  reason  against  such  change  of  name.  On  the  1* 
iDg,  the  court  may  examine  on  oath  an  v  of  the  petirl 
ers,  remonstrants,  or  other  persons,  touching  the  appl' 
tion,  and  may  make  an  order  changing  the  name,  or 
missing  the  application,  as  to  the  court  may  seem 
and  proper.    [In  effect  April  23rd,  188a.] 

§  1279.  Each  county  clerk  shall,  annually,  in 
month  of  Januarv,  make  a  return  to  the  office  of  the 
retary  of  State  of  all  changes  of  names  made  in  tlie 
perior  Court  of  his  county  under  this  title.  Such 
shall  show  the  date  of  the  decree  of  the  court,  o  1. 
name,  name  decreed,  and  residence.  Such  retttrns  shtU^^ 
be  published  in  a  tabular  form  with  the  statutes  first  pv 
lished  thereafter.    [In  effect  AprU  28rd,  1880.] 


ARBITBATIONB.  §§  1281-3 


TITLE  X 
OF  ARBITRATIONS. 

It.  Wliat  may  be  rabmltted  to  arbitration,  and  when. 

B.  Submission  to  arbitration  to  be  In  writing. 

ISI;.  Bobmlssion  may  l>e  entered  as  an  order  of  tbe  conrt.  Bevoci^ 

tlon. 
M»  Po^vers  of  arbitrators. 
W.  Majority  of  arbitrators  may  determine  any  question.   They 

must  be  sworn. 
M.  Awanl  to  be  in  writing.   When  Judgment  to  be  entered. 
07.  Award  may  be  vacated  in  certain  cases. 

S  Court  may,  on  motion,  modify  or  correct  the  award. 
.  I>e<2lsIon,  on  motion,  subject  to  appeal,  but  not  the  Judgment 
entered  liefore  motion. 
jSM.  If  Bubmission  be  revoked  and  an  action  broufi^t»  what  to  be 
recovered. 

«1281.  Persons  capable  of  contracting  may  submit  to 
Itration  any  controversy  which  might  be  the  subject  of 
civil  action  between  them,  except  a  question  of  title  to 
«a\  property  in  fee  or  for  life.  This  qualification  does 
ot  include  questions  relating  merely  to  the  partition  or 
oandaries  ol  real  property. 
<^xbltration— statute  construed,  4  Cal.  1, 205. 

Submission  to  arbitration— discontinuance  of  cause  by,  1  Cai.  45: 
anclusive  effect  of,  3  GaL  43 :  by  paitner,  5  Cal.  345. 

Oosxtroversy  actionable— else  no  basis  for  submission,  52  Cal.  159. 

^tle  to  real  property— question  of,  21  CaL  317;  42  CaL479;  52  GaL 
M:  porttUon,  23  Gal  275. 

8.  X282.  Tlie  submission  to  arbitration  must  be  in 
writing,  and  may  be  to  one  or  more  persons. 

Submission  in  writing— penalty  in,  23  Gal.  275 :  stipulation  against 
gpeaU  2  Cal.  74 ;  when  award  authorized  by,  21  GaL  817 :  distinguished 
«v«n  reference,  4  GaL  1. 

One  or  more  persons— Uiree  arbitrators,  majority  acting,  sec.  1285; 
llBosec.1058. 

S  1283.  It  may  be  stipulated  in  the  submission  that  it 
be  entered  as  an  order  of  the  Superior  Court,  for  which 
purpose  it  must  be  filed  with  the  clerk  of  the  county 
^bere  the  parties,  or  one  of  them,  reside.  The  clerk 
siust  tlKrenpon  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  the  names  of  the  parties,  the  names 
of  the  arbitrators,  the  date  of  the  submission,  when  filed, 
KQd  the  time  limited  by  the  submission,  if  any,  within 


Q§  1284-6  ahiutratioxs. 

which  tho  awiud  must  be  made.    When  so  entered,! 
submiasion  cannot  be  revoked  without  the  ooi 
both  parties.    The  arbitrators  may  be  compelled  byi 
court  to  make  an  award,  and  the  award  may  be  enfc 
by  the  court  in  the  same  manner  as  a  judgment.    If 
submission  is  not  made  an  order  of  tm)  court,  it  mayl 
revoked  at  any  time  before  the  award  is  made.    [In  ef 
April  15th,  1880.] 

Order  of  court— sabmlasion  made,  by  stlpnlation,  14  CaL  IN; 
218;  4J  Cal.  125 :  but  court  must  liave  Jurli^ction,  9  CaL  141 

Register  of  actions— generally,  sec.  1052:  entry  and  aatbofflr,^ 
Cal.  218:  43CaL393. 

§  1284.  Arbitrators  have  power  to  appoint  a  time 
place  for  liearing,  to  adjourn  irom  time  to  time,  to  ad 
istcr  oaths  to  witnesses,  to  hear  the  allegations  and 
deuce  of  the  parties,  and  to  make  an  award  thereon. 

Umpire  before  hearing— 23  Gal.  365. 

Make  an  award  thereon<-tiiue  governed  by  submission,  30  CaL 

§  1285:  All  the  arbitrators  must  meet  and  act  tog< 
during  the  investigation;  but  when  met,  a  majority 
determine  auy  question.    Before  acting,  they  most 
sworn  before  an  officer  authorized  to  administer  oati 
faithfully  and  fairly  to  hear  and  examine  the  alli^J 
aud  evideuco  of  the  parties  in  relation  to  the  matters 
controversy,  and  to  make  a  just  award  according  to  ti 
uuderstanding. 

Majority  acting— sec.  1053. 

Just  award— when  set  aside  for  illegality,  2  CaL  74. 

§  1286.  The  award  must  be  in  writing,  signed  by  the 
arbitrators,  or  a  majority  of  them,  and  delivered  to  tl« 
parties.    When  the  submission  is  made  an  order  of  tw 
court,  the  award  must  be  tiled  with  the  clerk,  andaiwtt 
thereof  made  in  his  register.    After  the  expiration  of  ^'^8 
days  from  the  tiling  ot  the  award,  upon  the  application 5 
a  party,  and  on  tiling  an  affidavit,  showing  that  notice « 
tiling  the  award  has  oeen  served  on  the  adverse  nart/tf , 
his  attorney,  at  least  four  days  prior  to  such  applicalioo, 
and  that  no  order  staying  the  entry  of  judgment  lias  beca 
served,  the  award  must  be  entered  by  the  clerk  in  tw 
judgment  book,  and  thereupon  has  the  effect  of  SkWt 
ment. 

Award,  extent  of— 7  Cal.  312;  12  Cal.  331 ;  37  Cal.  197. 

Delivered  to  the  parties-afterward,  no  change  or  correctic 
322;  7  Cal.  312;  23  CaL  305. 

After  five  days— on  filing  affidavit,  31  Cal.  128. 

Entering  judgment  on  award— 1  Cal.  45;  4  Cal.  3;  14  CflU 


11 


ABBITBATIONS.  §§  1287-90 


Xbe  court,  on  motion,  may  vacate  the  award 

eitlier  of  the  following  grounds,  and  may  order  a 

beaming;  before  the  same  arbitrators,  or  not,  in  its 

*tioo: 

That  it  x^aa  procured  by  corruption  or  fraud; 

That  tbe  arbitrators  were  guilty  of  misconduct,  or 

ditted.   gross  error  in  rofusmg,  on  cause  shown,  to 

>oiie  tlie  hearing,  or  in  refusing  to  hear  pertinent  evi- 

a«  or  otherwise  acted  improperly,  in  a  manner  by 

li  tlie  rights  of  the  party  were  prejudiced; 

Tbat  tlie  arbitrators  exceeded  their  powers  in  making 

'  a^ward ;  or  that  they  refused,  or  improperly  omitted, 

insider  a  part  of  the  matters  submitted  to  them;  or 

tlie  a^ward  is  indefinite,  or  cannot  be  performed. 

ran!  conclusive— except  as  stated  in  section,  1  Gal.  45;  and  see 
.431. 

ftaAixie  award,  gronnds  for— Subd.  1 ,  f  rand,  mistake,  or  accident, 
.  74;  122  ;  4  Cal.  122. 2a5 ;  14  Cal.  390.  Subd.  2.  misconduct,  4  Cal.  205 ; 
fti.  138:  contTanr  to  law  and  evidence,  14  Cal.  390.  Subd.  3,  iu  cx- 
'fvt  powex8,21  Cal.  817 :  indeflnite, 2  Cal.  599;  12  Cal.  331 ;  14  CaL  390; 

u  m. 


The  court  may,  on  motion,  modify  or  correct 
award,  where  it  appears : 

•  Tbat  there  was  a  miscalculation  iu  figures  upon 
icli  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
iption  of  some  person  or  property  therein; 
i.  WLen  a  part  of  the  award  is  upon  matters  not  sub- 
tted,  -which  part  can  be  separated  from  other  parts,  and 
68  uot  affect  the  decision  on  the  matters  submitted ; 
).  AVben  the  award,  though  imperfect  in  form,  could 
w^  been  amended  if  it  had  i)een  a  verdict,  or  the  imper- 
Btion  disregarded, 
iiodifying  or  correcting  award— Subd.  2,  partially  good,  2  Cal-  74; 


The  decision  upon  the  motion  is  subject  to 
]>peal  in  the  same  manner  as  an  order  which  is  subject 
I  appeal  in  a  civil  action;  but  the  judgment  entered  be- 
ire  a  motion  made  cannot  be  subject  to  appeal. 
Motion  to  vacate  or  modify  award— sees.  1287, 1288;  38  Cal.  286. 
Appealable  orders— eec.  939  and  notes. 

S  1290.  If  a  submission  to  arbitration  be  revoked,  and 
in  action  be  brought  therefor,  the  amount  to  be  recovered 
an  only  be  the  costs  and  damages  sustained  in  preparing 
^or  and  attending  the  arbitration. 


Of  Froeeediugs  in  Probate  < 


Ohap.  1.  Ot  JQitedictlon. 
II.  Of  the  proLijitis  ol 
m.     Of  executors  anc 

bonda,  removals, 
1440. 
IT.    Ot  the  inventory  and  collection  ot  OBlB 
,  of  decedontH,    55  144o-J4()l. 


:§  12M-12fB. 

wili^.    55  129ft.l316.  "L 

iidmfnistratora.  tbOim 
-'-  tnd Buspension».  f 


V.    Otthep 

tlialioifl. 

\  I.    Of  claims  ill 

Vli.    Ot  sales  and  ( 


■ud.    ■ 


not  f. 


-  £f""'eyance  of   proportrB 
wm     /^,  cedents.    55  151(;-10T(i.  '^^  1 

VUI,    Ot  the  powers  atid  duties  of  e 
miniatratora,  and  of   tlie 


byei 


„ — 1-1S91, 

IX.  Of  llie  conveyance  of  real 
and  administrators  in 
100T-1G07, 

X.    Of  accounts  rendered  by  e-. ,„  „ 

istnttors,  and  ot  the  payment  of 
lC13-Hi53. 
XI    Ot  tbo  partition,  distribution,  and  fl 
BtT      r,,   ment  of  estates.    «  1G58-1U98. 
All.    uj  orders,  decraea.  process,  minutes.  M 
TTTTT     ™  and  appeals.    55  lTOt-j:23. 
XIIL    Of  public  administrator.    S§  1726-171 
XIV.    Ot  guardian  and  ward,    §51747-J80fti 


CnAPTEB  I. 
OF  JTJRISDICTIOtl. 


.   Wills  must  be  proved,  and  let 
E  (tdmiuistration  ttranled: 

""  t  county  of  wliicli  tlie  decedent  was  a  resident 
1  of  bis  death,  in  whatever  place  he  may  haTs 


Lthe  county  Id  which  any  part  ol  the  estate  maty 

Bdecedeat  Ditvini;  dicil  oat  of  the  State,  and  not 

Tt  thereof  at  the  time  of  bia  death; 
Jt  fbe  count?  in  which  any  part  of  tbe  estate  ma; 
Edctcedent  not  being  a  resident  of  the  State,  and  not 
^t  iBstiite  in  the  county  in  wbicb  he  died; 

I  all  other  cuses,  in  the  county  where  applicatiou 

rs-Jutladlollon  of  SmMrtorConrWtn.Bec.  TO.anbd.  Ii 
MCouna,  sea  miaer  SnrBBBKDKD  Codbtb,  sec.  T6i. 
■BOiviaioN  1.  Conntf  of  decodeni'i  rBildBoce-T  C«l.  ilS;  M 
UOi  nCal.^US;  ^Cal.lS3(  K-^uteoC  TUUl.My.P.aap.  »}  328, 

iBDiviBios  i.   Caaatr  where  apjilloailaa  tint  mad*— «eo  see. 

1 1295,  Wlien  the  estato  of  tbe  decedent  Is  in  more 
in  oae  county,  he  having  died  out  of  the  State,  and  not 
Vina  been  a  resident  thereof  at  the  time  of  his  death, 
being  flucli  non-resident,  and  dying  withJn  the  State, 
■d  not  leaving  estate  in  the  county  where  he  died,  the 
iperior  Court  of  >that  county  iu  which  application  U  first 
ade.  for  letters  testamentary  oi  of  adininiBtratiOD,  baa 
Kluaive  iuiisdiction  of  the  settlement  of  the  estate. 
la  eSect  April  IGih,  1880.] 
Oonafr  whore  appUcatioa  firsi  made— court  ol,  baa  sxcloitT*  Jul*- 


PBOBATE  or  WIXLS. 


CHAFTEB  n. 
OF  THB  PROBATE  OF 

ART.  I.    PflTITIOir,  NOTIOS.  AND  PBOOT. 

II.   CoNTssTuro  Fbobatm  op  WILIm 

IlL    PRODATB  OP  FORKIGX  WILLS. 

IV.  CoNTESTiKu  Will  aptss  Pbobatb. 
V.   PROBATB  OP  Lost  or  DBSTBOTBD  WtLX» 
YL  Pbobatb  op  Nukoupativb  Wills. 

ABTICLE  L . 

PBTITIOir,  NOTIOB,  AVD  PBOOF. 

1298.  Custodian  of  will  to  deliver  same,  to  whom.   Penalty. 

1299.  Who  may  petition  for  probate  of  will. 

1300.  Contents  of  petition. 

1301.  When  executor  forfeits  rlffht  to  letters. 
I  1303.  Will  to  accompany  petition,  or  its  presentation  prayed  fffi 

bow  enforced. 

il303.  yotlcoof  petition  for  probate,  how  Riven. 
1 304.  Heirs  and  named  executors  to  be  notified,  bow. 
1305.  Petition  may  be  presented  to  Judge  at  chambers,  and 
jxulge  may  do. 
S  1306.  Heariji((  proof  of  will  after  proof  of  service  of  notice. 
|i  13U7.  Who  may  appear  and  contest  the  wUl. 
§  13U3.  Probate,  when  no  contest. 
I  1309.  Olographlo  Wills. 

§  1298.  Every  custodian  of  a  will,  witbin  thirty  da^ 
after  receipt  of  information  that  the  maker  thereof 
dead,  must  deliver  the  same  to  the-Saperior  Court  harii 
jurisdiction  of    the  estate,  or  to   the   executor  name 
therein.    A  failure  to  comply  with  the  provisions  of^ 
section  makes  the  person  tailing  responsible  for  all  * 
ages  sustained  by  any  one  injure4  thereby.    (In  efedl 
April  IGth,  1880.] 

Delivery  of  will  by  custodian— Jurisdictional  signiflcanee  of  V^\ 
vision,  22  Cal.  397. 

§  1299  Any  execator,  devisee,  or  legnrtee  named  in aof  I 

will,  or  any  otlier  person  interested  In  the  estate,  may.^tj 

any  time  after  the  death  of  the  testator,  petition  tat 

court  having  jurisdiction  to  have  the  will  proved,  whetl«f 

the  same  be  in  writing,  in  his  possession  or  not,  or  is  lo^ 

or  destroyed,  or  beyond  the  jurisdiction  of  the  Statft  or» 

nuncupative  will. 

Petition— not  essential  to  Jurisdiction.  22  CaL395:  presomptloA 
where  missing,  22  Cal.  61. 


■no.    A  pet 


8S130(W 

A  petition  fpr  I1ie  iirobata  of  a  will  mnatsbov: 
■.lie  jnriadictiunnl  facts; 
Wbetlit-T  tbe  7>ersoQ  named  M  executor  conseoti  to 
yr  TenouQcea  liit  liglit  to  leitera  teatamentary; 
Xlie    uarnu^,  ages,  nod   reaideuce  of  tbe  heira   and 
sees   of  tbe  decudciit,  so  for  ai  known  to  tha  peti- 

TJie  probable  vaHe  and  chametet  of  tbe  property  of 

71ie  n'limo  of  tiio  person  for  wbom  letters  teatament- 

aro  ji rayed. 

o  defect  of  form,  or  in  Ilia  Btatement  of  Jurisdictional 

jiatrtuHllr  c^iisiin;;,  Rhnll  males  Void  tbe  probate  of  a 

V.      [In  cffeel  July  lal,  ItiTi.J 

itltioa  for  probaio  of  will— 

^BDi'v^siOH  L.   Jatiadiciicaal  IioH— 10  CaL  110,  and  ih  noU 

CTBDi-i^Ria^  3.    Residenco— ai  a  Inrlnlletioiial  requlTentsnt,  Ur. 

BcfsdlBiional  facta  siiBiing—abaeuea  or  ttlectot  petition  Imma- 
&.KiuuJ.ei.3j;. 

S  1301.  If  tlie  person  named  in  a  will  aa  executor,  for 
trty  ilaya  after  In:  hua  kuon-Iedge  of  tba  death  of  tlie 
Uator,  and  tliat  lid  ia  named  aa  ozecutor,  faila  to  poti- 
on tbe  proper  court  for  tLu  probate  of  the  irill,  and  that 
Iters  testaraentarj  Ijo  iitued  to  bim,  he  may  he  held  to 
arre  runouiiutd  Lis  right  to  lettera,  and  tba  court  may 
ppointany  other  coinpi^icnii  person  adminlKttator,  unleaa 
ood  causo  for  delay  ia  shown. 
Tmilan  of  ezecatcno  petition— iloa  not  affect  lurladletlon.  13  CaL 

8  1302.  If  it  ia  nllegnd  iu  any  petition  that  any  will  ii 
tt-the  i>os9ession  of  a,  third  peraoa,  and  the  court  is  eatia- 
*"d  that  tlio  nllpgalion  is  coi'cect,  an  order  must  bo  is: — ' 


Md  Bervcd  upon  iho  person  liaTlng  possesaion  of  the  will, 
requiring  bim  to  prodtico  it  at  a  time  named  in  tbe  order. 
If  lie  baa  poaaeaaion  of  ilio  will,  and  heglecta  or  refuses  tc 


II  obedience  to  the  order,  he  may,  by  warrant 
uviu  luu  louri,  be  committed  to  tbe  lall  of  tho  county, 
and  be  kept  in  closo  coutiuement  until  be  producea  it. 


n  la  filed  and  the  will  pro- 


must  set  tba  natitioD  for 
>me  day  not  less  tlian  ten  nor 
a  the  production  of  tbe  will. 


idCM-S 


PROBATB  OF  WUXS. 


Notice  of  the  heariag  shall  be  siven  by  sock  cleik' 
lishlng  the  same  In  a  newspaper  of  the  county;  ifi 
none,  then  by  three  written  or  printed  notices  po 
three  of  the  most  public  places  in  the  connty.  If  the  i 
is  published  in  a  weekly  newspaper,  it  most  appear 
on  at  least  three  different  days  pf  publication;  and 
newspaper  published  oftener  than  once  a  week,  it  i 
be  so  published  that  there  must  be  at  least  ten  days  i 
the  first  to  the  last  day  of  publication,  both  the  fixst 
the  last  day  being  incladea.    If  the  notice  is  by 
it  must  be  given  at  least  ten  days  before  the 
[ApproTed  March  3rd,  1881.] 

Ftodnotion  of  will— initiates  Jnrlsdletloii,  22  GaL  SIS. 

Osder  directing  pabUcation— psrtlcnlarity  of,  51  GaL  Ml. 

Pnblioatioa  of  notlco— see.  1705;  S9  Cal.590:  wlwre  defeettva,] 
eeedlnsa  vacatetli  My.  P.  Sep.  76:  order  for,  need  not  dinot 
of  liuertions,  61  CaL  146. 

§  1304.  Copies  of  the  notice  of  the  time  appointed] 
the  probate  of  the  will  must  be  addressed  to  the  neirs  oft 
testator  resident  in  the  State,  at  their  places  of  residi 
if  knoihi  to  the  petitioner,  and  deposited  in  the 
office,  with  the  postage  thereon  prepaid,  at  least  ten 
before  the  hearing.    If  their  places  of  residence  be 
known,  the  copies  of  notice  may  be  addressed  to  tb 
and  deposited  in  the  post-office  at  the  county  seat  of 
county  where  the  proceedings  are  pending.  A  copy  of  l 
same  notice  must  in  like  manner  be  mailed  to  the 
named  as  executor,  if  he  be  not  the  i)etitioner; 
any  i>erson  named  as  coexecutor  not  petitioning,  if 
places  of  residence  be  known.     Proof  of  mailing^ 
copies  of  the  notice  must  be  made  at  the  bearing, 
sonal  service  of  copies  of .  the  notice  at  least  ten 
before  the  day  of  hearing  is  equiyalent  to  mailing.- 
effect  July  1st,  1874.1 

Notice  to  heirs— record  most  show,  44  Cat  106;  My.  P.  Bep.  M. 

Notice  to  coezecator— residence  mast  appear,  61  CaL  148. 

Oitation  not  senred— effect  of,  on  Jnriadiction,  U  GaL  Utt. 

§  1305.  A  judge  of  the  Superior  Court  may  at  aof 
time  receive  petitions  for  the  probate  of  wills,  and  loaM 
and  issue  all  necessary  orders  and  writs,  to  enforce  tfij 
production  of  wills,  and  the  attendance  of  witnesses 
may  appoint  special  sessions  of  his  court  for  hearing 
tions,  trials  of  issue,  and  admitting  wills  to  probata 
effect  April  IGth,  1880.] 

Probate  powers  at  chambers— sec.  166. 


_^_.  At  the  lima  iippoinl«d  tor  tbe  hearlfiK,  or  tbs 
S^irliioli  tbo  boariag  may  have  been  pOBtponed,  tho 
^ilesa  tlie  parties  iippear.  must  require  proof  tbat 

_,^oe  has  bee u  givea,  which  beinz  made,  tbe  court 

fcheaT  teatiiDony  ioproofof  tbewifl.    [In  effaot  July 

1874.] 

ao  appoiniBd  for  tho  hearing— !S  CU.  61. 

Kif  ofnotice-lahclraof  cstJil^.SCBLTa;  UC&LeUi  Uf.F.Scp. 

sUiiloiir  in  proof  oi  the  vill-BML  INi.  um,  13U,  UU. 

1.307.  Any  person  iuferestod  may  app^r  and  aon- 
E  the  'Will.  iJui'iHoi;^.  Ir'gateeH,  or  heiis  of  an  estate 
y  contcsc  Iho  will  tJiruiiglitlloir  guardians,  or  attomoyB 
stated  by  tlieiDselvcs  or  by  tho  Court  for  that  putpose; 
t  a  contest  made  by  an  attorney  appointed  by  the 
Irt  does  not  bar  a  contest  after  probata  by  the  party  ho 
jieaented,  if  coajmcQCGd  within  the  time  provided  In 
Uclefour  of  this  chapter;  nor  does  the  non-appotatmODt 
an  attorney  by  tbocourtof  Itself  invalidate  tbe  probate 

a  -n-Ul.     [Ln  effect  July  Ist,  1874] 
Ooaumt—Kec-Uneiirq.:  acquloscntee  u  bar,  S  CnL  IU> 


g  1308.  If  no  person  appears  to  contest  the  probate  of 
I  vrill,  the  court  in.Ty  :iilmit  it  to  probate  on  the  testimony 
if  one  of  the  subscribing  witnesses  only,  If  he  testifies 
bu  tbs  will  was  executed  in  all  particnlars  as  required 
by  law.  and  tliat  the  testator  was  of  sound  mind  at  the 


VlU  wai  ezecated-p 

%1309.  Anolographic  will  may  be  proved  in  tliew 
■"■ler  that  other  private  writings  aro  proved. 
inpliic  viU— slgcaCurt]  to.  My.  P.  Bep.  E,  TS,  UOv 
OS  wriUiigi,  how  provea— see.  IMt. 


5  1312  PBOBATS  OF  WILLS. 


ABTICLE  n. 

OoimBTnro  Pbobatb  op  Wills. 

Itl2.  Contestant  to  file  grounds  of  contest,  and  petitioner  t»i 

UlS.  How  Jary  obtained  and  trial  had. 

1S14.  Verdict  of  tbo  Jury.  Judgment.  Appeal. 

191ft.  Witnesses,  who  and  now  inany  to  ue  examined. 

Stumdwrlting  admitted,  when. 
1816.  Testunony  reduced  to  writing  for  Aitnre  evidence. 
1317.  If  proved,  certificate  to  bo  attached. 
1918.  WlU  and  proof  to  be  filed  and  recorded. 

§  1312.  If  any  one  appears  to  contest  tfae  'will,  lie 
file  written  grounds  of  opposition  to  the  probate  th< 
and  serve  a  copy  on  the  petitioner  and  otber  reside 
the  county  interested  in  the  estate,  any  one  or  mon 
whom  may  demur  thereto  upon  any  of  the  croauds  of  4 
murrer  provided  for  in  part  two,  title  six,  chapter  three 
this  Code.    If  the  demurrer  is  sustained,  tho  court 
allow  the  contestant  a  reasonable  time,  not  ezceeding 
days,  within  which  to  amend  his  written  opposition, 
the  demurrer  is  overruled,  the  petitioner  and  others' 
ested  may  jointly  or  separately  answer  the  contesiai^ 

Sounds,  traversing  or  otherwise  obviating  or  avoi 
e  objections.    Any  issues  of  fact  thus  raised,  invol 

1.  Tiie  competency  of  the  decedent  to  make  a  last 
and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the 
eution  of  the  will  from  duress,  menace,  fraud,  or  nsafll 
influence; 

3.  The  due  execution  and  attestation  of  the  will  bytM 
decedent  or  subscribing  witnesses;  or 

4.  Any  other  questions  substantially  affecting  tba  t^ 
Udityof  thewill-  _ 

Must,  on  request  of  either  party  in  writing,  (filed  tto* 
days  prior  to  the  day  set  for  the  hearing)  be  tried  bj* 
jury.  If  no  jury  is  demanded,  the  court  must  try  and** 
termine  tho  issues  joined.  On  the  trial,  the  contestant > 
plaintiff  and  the  petitioner  is  defendant. 

Oontestants— sec.  1307. 

Oontest'beforo  probate,  does  not  Involve  eonstmetion  of  ^j 
Gal.  fi99:  after  probate,  sec.  1327  et  $eq,:  throogh  attorney  appou^'* 
the  court,  sec.  1307  and  note. 

Grounds  of  opposition— 

SUBDivisioir  1.  Competency— Estate  of  Toomes,  April  TUiflA 
5  Pac.  C.  L.  J.  286;  My.  P.  Bep.  12, 13S. 

.  Subdivision  2.   Undne  inflaence-98  Cal.465;  Estate  ofB^  f 

March  81st,  1880, 6  Pac.  C.  L.  J.  236 ;  My.  P.  Bep.  1, 12, 80. 141 ,  143:  ffS  I 

of  grounds.  My.  P.  Bep.  12, 24 :  facts  to  be  steted.  My.  P.  Bep.  A*  ' 
SOBDivisioir  9,  Ezeontion— see  sec  13U. 


L, 


plaintiff— a 

L313.  "When  n  jury  is  demanded,  the  Superior  Court 
s  Iropannel  a  jury  to  try  the  case,  in  the  manner  pro- 
1  for  itu]iannelin|t  trial  jiirl;es  in  courts  of  record;  and 
.riHl  miiBt  becocJucled  in  accordance  with  tlio  provi- 

I  ot"  p3i-t  two,  title  tiglit,  cliaptei  four,  of  tliis  Uode. 
iai  l>y  the  courCraust  becondi^tedasprovldEdln  narC 
,   title    eiglit,  chapter  five, of  this  Uode.    [In  effect 

II  HJtli,  ISbO.] 

Lai  jnrles — In  courta  ol  record,  tiuunoiilng,  aecH- 22A-S2B;  Ijnpao- 

mdacl  of  trial— sec  COTn ;  3cca.Gi)M2S. 

ial  toy  llio  eoorl-scca.  MI-63S. 

ruiBfer  of  procBodiag-sccs.  3in,  IDS,  lUl-Uaa;  «  CaL  SIS. 

1  TlSI*.  The  jury,  after  hearing  tlio  case,  muat  return 
pectal  verdict  u;>on  tlie  iasues  aubmitted  to  ttiem  by 
1  (.'ourt;  upon  whicli  the  judgment  of  the  comt  must  be 
kdered,  either  adminiug  the  will  to  probate  or  reject- 
[It.  la  either  ca»e,  the  [iroofs  of  the  Hubscriblng  wit- 
Bses  must  be  reduced  to  writinff.  It  the  will  la  admit- 
I  to  probate,  the  jiidginent,  will,  and  proofa  must  be 

Ipcclal  verdict-conclusli'eneM  of,  «eo.  1317;  H  CaL  egl:  tokUcI 

tadgiaoal  of  the  coort-necd  not  ba  formal,  22  OL  81, 
Proofs  redacfld  to  wriHoE-aeo  oec  UlL 

$  1315.  If  the  will  is  contested,  all  the  subscribing 
Ttnessen  who  are  present  in  the  county,  and  who  are  of 
ound  mind,  muat  bo  produced  apd  eiamined,  and  the 
,ratb,  absence,  or  insanity  of  any  of  them  must  be  satia- 
»Motily  ahown  to  the  court.  It  uone  of  the  BubacrihioR 
Titnesaes  residu  in  tlio  coiiuty  at  the  time  appointed  for 
ifoTing  the  Tvill,  the  court  may  admit  the  testimony  of 
ithcr  tvitneaai-s  toproveitioHanity  of  the  teatatorandthe 
uccution  of  the  n-ill ;  and  aa  evidence  of  the  execution  it 
My  admit  proof  of  Iho  handwriting  of  the  testator  and 
of  the  subscribing  witnesses,  or  any  of  tham. 

WrilinE«-proor  of  execution,  sec.  1940. 

W'itasMBi-gBacrallr,  see.  IBIS-lSMi  Btteadsnee  of,  iirocortng.  mc 


orning  the  validity  of  the  mil. 


gg  1317-34  l-OOBATK  01 

ot  tha  Baffldencr  of  the  proof  thereof,   if  the  wiW 
dMM],  orhu  permaoentlj  «■— -   ■  ' — -  -'-'-  c,— 

8  1317.  It  thecoartissattofled   upon  tho  proof  tL 
orirom  tbe  facta  found  bv  the  t!  at,  the  wiUj| 

duly  executed,  and  tliat  the  tesd  '  ~ 

ecutlon  WBS  of  sound  and  d  spat 
under  duress,  n ' '   '" 


icate  of  the  proof   and  the  fa  1     i  i^  e 

■    ■        id  attested  by  me  seal  rt    ni 

«  tbe  will,    fin  effect  Ai  Ib&O  ] 


OsnUcxUittuiludtowlll-dlncto 

Baal  nqnlred—sec.  lU.  latfd. ! 

§  1318.  The  will,  and  a  certificate  of  the  proof  ti 
muBt  be  filed  and  recocded  by  tlm  rlork.  and  tbe  i 
when  BO  filed  and  recorded,  sliatl  constitute  part  0 
record  in  the  cause  o(  pioceedirg.  All  tentitnonT' 
be  filed  by  the  clerk.    [In  effect  A|iril  IStb,  1880.] 

OoDMltaupaitotrMonl,  atik— InKTtc^iltiyaniilt.  1B8D. 

ARTICLE  111. 
FaoBATa  Of  Fouaas  Wills. 
{  IKS.  WDtapTOTea  In  other  StMMUiliorroorrtoiI.  whsniniH 
i  IK).  Proceeclings  on  the  production  of  atoroigii  wlu. 
i  l)U.  BurlDg  ftootn  ol  pnrinta  at  faroli^  wUT. 

J  1333.  All  wills  duly  proved  and  allowed  * 
er  of  the  United  Sjates,  or  in  aiiy  foreign  coB^ 
&tai«,  may  be  allowed  and  recorded  in  the  Superivj 
of  any  oonnty  In  which  the  testator  shall  havel^ 
estate.    [In  effect  April  16tb,  1680. J  ^^ 

g  1323.  When  a  copy  of  the  will  and  the  plj 
thereof,  duly  authenticated,  shall  be  prodnced  ^W 
ecutor,  or  by  any  other  person  interested  in  the  ™,' 
apetition  for  letters,  the  same  must  bo  tiled,  andtwi] 
or  judge  must  appoint  a  time  foe  the  hearing:  M 
whereof  must  be  given  as  hereinbefore  provided  f*' 
original  petition  for  the  probate  of  a  will. 

Porelfli  •lecatBi— no  eitra.terTltor[nl  aulbarity.  ti 

tfotlsa  »  for  an  original  petWon— seosec,  13Mi(  j 
or  special  atitate.  19  Csl.  UN. 

Attomay  for  abseot  hein— wc  ITIS. 

§  1324.  If,  on  the  hearii«,  It  appon,rs  upon  t)ieM> 
the  record  that  the  will  baa  been  proved,  alloi'«'* 
admitted  to  probate  in  any  other  c.l  the  United  St»»! 
In  any  foreiKn  country,  and  that  it  was  eizccuteil  ""^ 


» 


L 


PBon^Ti;  OF  WILLS.  gg  1327-S 

'T  of  the  placu  iu  wliicli  the  dame  -was  modi^ 
in  ■which  the  testator  was  at  tlie  time  domioiled,  or  in 
Lformity  ^vitli  the  liiws  of  tljis  SI;ate,  It  miutt  be  ad- 
■toA  to  probate  and.  liave  tlie  samo  force  and  effect  as  a 
i  lirst  ndmitted  to  probate  in  this  State,  and  letters 
meiitnry  or  of  admluistrutiaii  issued  thereon. 
-      I  probata-offectof  JiiJgmeat.saCil.W. 

amenlorr  or  of  admimatration-Beci.  W4W1B. 


ir  nunoTia  ot  dlu- 


§  1327.  "When  a  will  has  beva  admitted  to  probate, 
ay  person  inteteaced  tna^,  at  aoy  time  within  one  year 
n«i  nvich  probate,  contest  the  suuie  or  tlie  validity  of  (be 
rill.  For  tlifit  purpoae  bo  must  lile  in  the  court  in  whicli 
Da  will  was  proved,  a  petition  in  writinij,  containing  liis 
■Uesations  acainse  tbe  validity  of  the  will  or  against  the 
nfBclencT  of  the  proof,  and  prayiog  that  the  probate  may 
»o  revoked. 

Wiihinane  year  after  probais— Estate  ot  CiuinlnglBiii.Hr.  P.  Rep. 
ni .  .-_.  ,.  ,   ,  „..  ■•„  T.  ,...  „.,. .. rt.probate 


gentian  for  revocatton— My.  P.  Rop.  ;5S;  Bllagation*  (galoat  TaUd. 

S  132a  Upon  filing  the  pctiiiim,  a  citation  must  be 
Issued  to  tlie  esecntora  of  tlio  will,  or  to  the  adminiatra- 
lorswitb  il  10  will  annexed,  nud  lo  all  the  legatees  and 
aeviaees  mentioned  in  tho  wi[l.  ,ind  heiraiesiding  in  the 
Stale,  »o  far  aa  known  to  Iho  petitioner;  or  to  their  guald- 
lUiB,  If  anf  of  tbem  iiro  mmuid;  or  to  their  personal 
reptoaentaiires.  if  any  of  thciii  aro  dead;  requiring  them 
■o  *n>ear  before  tbe  court  on  some  day  of  a  regular  term, 
ttejein  specified,  to  show  ciusc  "■by  the  probate  of  the 


wiU^uId  not  be  revoked.    (In  effect  July  1st,  1874.1 


PROBATE  OF  WIIX8. 

Qqirdtnnii  sec  1722;  see.  174T  et  aeq, 
Bsgalar  t«rm— abolition  of  terms*  sec.  TSn. 

§  1329.  At  the  time  appointed  f or  showini^  cause,  ai 
any  time  to  which  the  hearing  is  postponed,  personal) 
ice  of  the  citations  having  been  made  ujion  any 
named  therein,  the  court  most  proceed  to  tr^r  the 
of  fact  joined  in  the  same  manner  as  in  an  original 
test  of  a  will. 

Proof  of  notico— eee  sec.  1906. 

Try  the  issaes  joined— see  sec.  1312;  Estate  of  CnnntngTiMn.l& 
lltb,  1880, 5  Pac.  C.  L.  J.  515. 

§  1330.  In  all  cases  of  petitions  to  revoke  the  piot 
of  a  will,  wherein  the  original  probate  was  granteu  ^ 
out  a  contest,  on  written  demand  of  either  party, 
three  days  prior  to  the  hearing,  a  trial  by  jur^  must 
had  as  in  cases  of  the  contest  of  an  original  petition 
admit  a  will  to  probate.  If,  upon  hearing  the  proiifs  of 
the  parties,  the  jury  shall  find,  or  if  no  jury  is  Iiad,  tte 
court  shall  decide,  that  the  will  is  for  any  reason  inralid. 
or  that  it  is  not  sufficiently  proved  to  be  the  last  will « 
the  testator,  the  probate  must  be  annulled  and  revoked. 

Jary^-trlal  by,  sees.  1313, 1314. 

§  1331.  Upon  the  revocation  being  made,  the  powea 
of  the  executor  or  administrator  wilii  the  will  annexed 
must  cease;  but  such  executor  or  administrator  shall  nd 
be  liable  for  any  act  done  in  good  faith  previous  to  tbt 
revocation. 

Acts  before  revocationi  valid— sec.  1428. 

§  1332.  The  fees  and  expenses  must  bo  paid  bytbe 
party  contesting  the  validity  or  probate  of  the  will,  if  tl« 
will  in  probate  is  confirmed.  If  the  probate  is  revoked, 
the  costs  must  be  paid  by  the  party  who  resisted  tb« 
revocation,  or  out  oi  the  property  of  the  decedent,  as  tbe 
court  directs. 

Oosts  of  contest— costs  generally,  sec.  1021  et  seq. 

§  1333.  If  no  person,  within  one  year  after  the  probate 
of  a  will,  contest  the  same  or  the  validity  thereof,  tbj 
probate  of  the  will  is  conclusive;  saving  to  infants  and 
persons  of  uusouud  mind,  a  like  period  ot  one  year  afttf 
their  respective  disabilities  are  removed.  [In  effect  July 
Ist,  1874.  J 

Conclnsiveness  of  probate— sec.  1908,  subd.  1  and  notes;  S0G9d.8L 

•  Oovertore  not  a  disability— My.  P.  Bep.  19. 

Distribntion  need  not  be  postponed— for  those  tmder  diasbflV* 
62Cal.94. 


PBOBATB  OF  WILLS.  §§  1338-41 

ARTICLE  V. 

PsoBATiS  07  Lost  oil  Dsstbotbd  Will. 

Proof  of  lost  or  destroyed  w!ll  to  be  taken. 
Must  liavo  been  in  existence  at  time  of  death. 
To  be  certified,  recorded,  and  letters  tbereon  granted. 
Ck>iirt  to  restrain  injarious  acts  of  executors  or  administrators 
daring  proceedings  to  prove  lost  will. 


Whenever  any  will  is  lost  or  destroyed,  the 
rrior  Court  must  take  proof  of  the  execution  and 
iity  tUereof ,  and  establish  the  same ;  notice  to  all  per- 
interested  being  first  given,  as  prescribed  in  regard 
roofs  o£  wills  in  other  cases.  All  the  testimony  given 
it  be  reduced  to  writing,  and  signed  by  the  witnesses. 
effect  April  16th,  1880.] 

rtice  as  to  all  persons  interested— sees.  1303, 1304:  by  citation, 
1707-1711 :  service  of  papers,  sec.  1010  ei  seq. 

3.339.  No  will  shall  be  proved  as  a  lost  or  destroyed 
1,  unless  the  same  is  proved  to  have  been  in  existence 
die  time  of  the  death  of  the  testator,  or  is  shown  to 
re  been  fraudulently  destroyed  in  the  lifetime  of  the 
tatur,  nor  unless  its  provisions  are  clearly  and  dis- 
ctly  proved  by  at  least  two  credible  witnesses. 

1 1340.  When  a  lost  will  is  established,  the  provisions 
ireoi  must  be  distinctly  stated  and  certified  by  the 
Ige,  under  his  hand  and  the  seal  of  the  court,  and  the 
rtiiicate  must  be  filed  and  recorded  as  other  wills  are 
ed  and  recorded,  and  letters  testamentary  or  of  admin- 
xation,  with  the  will  annexed,  must  be  issued  thereon 
i.the  same  manner  as  upon  wills  produced  ai^d  duly 
»ved.  The  testimony  must  be  reduced  to  writing, 
Sned,  c^rtilied,  and  filed  as  in  other  cases,  and  shall 
KVe  the  same  effect  as  evidence  as  provided  in  section 
no  thousand  three  hundred  and  sixteen.  [In  effect  April 
Jth,  1880  ] 

Q«ttificate-Hsec.  1317. 

Iietters  testamentary,  etc.— sees.  1349-1363. 

S 1341.  If,  before  or  during  the  pendency  of  an  api)li- 
Wion  to  prove  a  lost  or  destroyed  will,  letters  of  admin- 
Btration  are  granted  on  the  estate  of  the  testator,  or 
fitters  testamentary  of  any  previous  will  of  the  testator 
Oft  granted,  the  court  may  restrain  the  administrators  or 
ttecutors  so  appointed  from  any  acts  or  proceedings 
^Ijich  would  be  injurious  tD  the  legatees  or  devisees 
claiming  under  the  lost  or  destroyed  will. 


M1344-G 


PIlOHATn  OP   WILLS. 


ABTICLE  YL 

Ths  Pbobatx  of  NuvouPATxra  Wills. 

ilM4«  KanenpstlTe  wills,  when  and  how  admitted  to  pralwte. 
1345.  Additional  reiinlremeots  in  probate  of  nuncnpMlve  wT 
IMS.  Contests  and  appolndnents  to  conform  to  proTisioos  as 
wills. 

§  1344.  KuQcnpatire  wills  may  at  any  time, 
six  months  after  the  testamentary  words  are  spoknl 
the  decedent,  be  admitted  to  probate,  on  petition 
notice  as  provided  in  article  one,  chapter  two,  of 
title.    The  petition,  in  addition  to  the  jurisdictional ! 
must  allege  that  the  testamentary  woras  or  the  sal 
thereof  were  reduced  to  writing  within  thirty  days 
they  were  spoken,  which  writing  most  aocompany 
petition. 

NnncnpatiTo  willa— CItH  Code,  sees.  I28&-1291:  mder 
system,  1  Cal.  488. 

FMition  and  aotioa— sees.  129S-1309. 

^  1345.  The  Superior  Court  must  not  receiye  or 
tain  a  petition  for  the  probate  of  a  nuncupatiTe  will 
the  lapse  of  ten  days  from  the  death  of  the  testator, 
must  such  petition  at  any  time  be  acted  on  until  the 
tamentary  words  are,  or  their  substance  is.  redaceij 
writing  and  filed  with  the  petition,  nor  until  thos 
ing  husband  or  wife,  (if  any)  and  all  other  persons 
dent  in  the  State  or  county  interested  in  the  estate,^, 
notified  as  hereinbefore  provided.    [In  effect  April  Im] 
1880.] 

Notif  Ting  persona  intensted— see  sec  ISSSn. 

§  1346.  Contests  of  the  probate  of  nuncupative  «i^ 
and  appointments  of  executors  and  administratozs  of  tH 
estate  devised  thereby,  must  be  had,  conducted,  andntsdl 
as  hereinbefore  provided  in  cases  of  the  probate  of  ^ 
ten  wills. 

Probate  contests— sec.  1312 et  teg,;  sec.  1327  et  teq. 

Contesting  appointment  of  executors,  etc.— sees.  1351,1374. 


ISXECUTOBS  AND  ADMINISTKATOBS.  §  1349 


CHAPTER  IIL 


:t^:-«2i 


=  ■  3«  ar 


CfTTORS   AND   ADMINISTRATORS, 
LETTERS,  BONDS,  REMOVALS. 
AND  SUSPENSIONS. 


I.     IjXTTBBS   TESTAKEITTAST  and  OT  ADXINIBTHATIOir. 

WITH  TBB  Will  AmrxzxD*  how  and  to  Whom 

Issued. 
EI.    Form  of  Letters. 
h.    xobttebs  of  administration,  to  whom  and  ths 

Order  in  which  They  are  Granted. 

:V,     PXTITION  AND   CONTEST  FOR  LBTTBBS,  AND    ACTION 

thebeon 

T.     SXVOCATION*  OF  LETTERS  AND  FROOESDINOS   THBRS- 
FOR. 

VI.    Oaths  and  Bonds  of  Ezscittors  and  Administra- 
tors. 

m.    Special  Administrators  and  their  Fowers  and 
Duties. 

TIT.    Wills  Found  After  Letters  of  Administration 
Granted. 

IZ.   Dxsqualifioation  of  Judges  and  Transfers  of 

Administration. 
z.   bmkoyals  and  suspensions  in  certain  cases. 

ABTICLE  L 

rbbs  testamentary  and  of  administration,  with  thb 
Will  annexed,  how  and  to  Whom  Issued. 

Itt.  To  wbom  letters  on  proYe<l  will  to  lasqe. 

M.  Who  aro  incompetent  as  ezectftora  or  administmtors.  Letters 
with  will  annexed  to  Issue,  wlien. 

KL  Xntorested  parties  may  file  objections. 

ML  TTnmarrled  woman  executrix  or  administratrix  marrying,  her 
aathority  ceases.  Harried  woman  named  may  be  execu- 
trix, but  not  administratrix. 

n.  Sxecntor  of  an  executor. 

KL  Letteis  of  administration  durante  minorB  mtate, 

18ft,  Acts  of  a  portion  of  executors  valid. 

IM.  Anthority  of  administrators  with  will  annexed.  Letters,  how 
issoeo. 

1 1349.  The  conrt  admitting  a  will  to  probate,  after 
M  same  is  proved  and  allowed,  must  issue  letters 
leieon  to  the  persons  named  therein  as  executors  who 
re  competent  to  discharge  the  trust,  who  must  appear 
Dd  qualify,  unless  objection  is  made  as  provided  in  seo- 
lon  thirteen  hundred  and  iif  ty-one. 

Xistlen  tettamentaT7--form  of,  sec.  1960:  when  not  ordered  to  Isiiiat 
I  OaL  75:  lasned  to  persons  not  aathorlzed,  are  yoid,  Si  CaL  6B8. 


SI  1390^    EXSCDTORS  ASS  ADHINISTIUTOIIB. 

QoaltaoBtl 
CmU,uo.lJl 

«13S0.  No  penon  la  competei 
a,  at  tbe  time  the  will  Is  admltiud  tc 

1,  Unrtertha  "       ;. 

S.  CauTicUdofaD  infam 

3,  Adjuilaed  hy  the 

duties  ot  the  trust  bj 

dence.  or  want  of  understa  d 

If  the  Bolo  executor  or  a 
tenr,  or  renouuce,  or  fail  to  np  t 

and  nualifj,  letters  ot  admin  nl 

nezed,  must  ba  Issued  as  des  gn 
Krant  of  letters  in  cases  of  is  eaUx 
lat,  1878.] 

Iscompataot  ta  Mrre  ■■  •mentors 
fubiL  1.  nut  of  Integrity,  My.  P.  Bep 

Soina  of  Bisonton  unabls  ts  ac  — s 

§  13S1.  Any  person  lute  eate  w      mayfilei 

tioDB  in  writing,  to  (tranting  ~ —  * 

jieraoua  named  as  executors 
lections  must  be  heard  and  d 
petition  may,  at  the  same    m 
ministration  witb  the  will  ann 


:'Si 


§  1352.  When  an  unmarried  wi 

ttia,  marries,   her  nutbority  is  e , 

married  woman  is  named  ai  exeoiitrix,  she 


jTOlated  aiid  serve  in  evwy  reapett  us  :i/emme  mle. 

Unmarried  Troinan— BppolDte4  eiccutrli,  luarrles,  IS  Csl. » 
pUoillou  to  nldoiT,  tl  CaL  iei, 

Uanlad  womsa— ODttabesdmlnlstiairl] 

S  1353.  No  executor  of  an  e:i:ecutor  slmll.  ns  sucli, 

authorized  to  administer  on  the  c^stiit    -'  -■     ■- ■ 

but  on  the  death  of  the  solo  or  survii  .  ..„  _ 
last  will,  letters  of  administration  with  tin 
of  tbe  estate  of  the  first  testator,   '  " 
must  be  issued. 

Bxaomor  of  an  eiecntor—cUlmcuinatUo  presented  to.  nC 

Lettan  of  admfnJatratlon  viUi  ^IL  annascd — aec.  IHB. 

S1354.  Where  a  person  absoot  from  Iha  StaM 
lor,  is  named  executor— if  tliere  is  nnolber  eM 
who  accepts  the  trust  and  qualilies— the  latter  naj 


IMI   AKMreiSTRATOIIS.  §§13SS-60 

. „ ly  and  administer  the  estate  until  tbs 

1  of  tlte  BbHenteeor  tlie  maiority  of  the  minor,  who 
tbea  bo  admitted  na  joint  executor.  If  there  la  no 
r  executor  letters  of  ndminlHtratiotl  nitb  tho  will 
xed  muat  be  grnnted,  but  the  court  may,  in  ita  dia- 

)r  the  anii<il  (iF  Uui  uiiin  c  at  ths  age  of  majority. 
L355     '\MiLii   .11  til     <      outors  named  are  not  ap- 
ted  by  Tl  o  ciniir,  tli         i|ipi>inted  have  the  same  au- 


....  _  .     arga  tho  t 
I  ly  f  oi  eveiy  pnrpoBe  at 


►  ■ppointi-d  ■iiiilnlii  ill  <  c  together  J  wlieretliere  a:  _ 
executor-i  or  idriiui  -.ri  i[  rs.Ihe  act  of  one  alone  ahall 
Bectnal  if  tbo  otln  r  n  il  ^ent  from  the  state,  or  1»- 
PK  DndT  any  U  ^  il  di  il  ility  from  serving,  or  if  he 
eiTcn  liii  cociiciicoF  [  1  c  oidmiuiaCrator  authority  In 
Idk,  to  jLt  inr  bnili  and  where  there  are  more  tJian 
of  a  majority  Is 


le  Incapacltatedi  et 


1356.  AdminUtr^Llorii  uith  the  will  aniiexed  have 

aed  in  tho  will  wouM  1i:u<>,  iind  their  acta  are  as  effect- 
fcraU  purjioauj      Then-  Ictttra  must  be  signed  by  the 
rk  of  the  court,  and  hi:av  die  aeal  thereof. 
Mluiity  of  Biscatoia— sec.  ]3I»n. 

dminlslralorB  wllh  tho  will  innntQrT   timn  MirM  M  eieeutar. 
»LiX:  luaymaintalacoaiersloa.n  CU.H7. 

ABTICLE  n. 


inlitistlonwlttitliawlll  Mmeiid. 


;stiinf  iir  iry  must  boanbstontlally  in 
:  S(,i[i'  ■  California,  county,  or  city 
Tlic  I  ,-,  win  of  A.  B„  deceased,  a. 
elo  inr'i  ;pd,  having  been  proved  and 
irior  l.'uiirC  ot  the  county,  or  city  and 


named  tberelu  •■  ■ 

_, Vilnesa,  G.  B"      "     " 

So  i>erior  Court  of  the  couuty,  cr  city  iiml  c- 

With  the  seal  of  tbe  conrt  atlixfid,  the 

D.  18—.    (Seal.)    By  order  of  tlio  t 
[In  effect  April  16th,  ISfiO.J 

Beal— reQulred,  w     " 

§  1361.  Letters  of  ailtnid 

Deied.  inuRtbeBubstamiallj „ 

of  CHlifoialB,  county,  or  i  iiy  uiiil  couaty,  of  — 
last  nill  <i^  A.  B.,  deceased,  a  c:opy  of  nbiuhiHhi 
Dexed,  liaving  been  proved  nod  recorded  ■""  •■— 
Court  of  tlia  county,  or  city  and  conn 
there  beinx  no  executor  nnmed  Iti  tbs  will  (or  aa  A 
may  bo),  (3^  D.  is  hereby  aji pointed  administrator  iri 
will  BDDezed.    Witness,  G.  H..  clerk  of   tlia  B- 
Couit  of  the  county  or  city  and  county,  of  - 
teal  of  the  court  nmzed,  the  — -  day  of  —  .  -     „ 
ISeal.)  By  order  of  the  court.    G.  H.,  clerk,    [lafl 
April  IGCb,  188a]  " 

§  136Z  Letters  of  sdmii 
the  cleik,  under  the  seal  uf  t 
fn  ILa  foiloniiig   form:  Statu  of  Californiai,  c 

city  and  county,  of .    C.  D.  ia  hereby  ar"" 

mloiscrator  of  the  estate  of  A.  D, deceased.    

neas,  Q.  H.,  clerk  of  the  Su^ierior  Court  of  the  M 

or  city  and  county.of ,ivithtlie  seal  tlieieolM 

the day  of ,  *,  d.  1H-       " -^ "<- • 

Q.  H.,  clerk.    [In  effect  April 


§  1365.  Administration  of  the 
ing  intestat*  must  he  "-—*■"'  * 
tbe  persons  hereinafter 
deceased  being  entitled ' 
entitled  to  Huoceed  '-  '" 


§§  1366-7 

iespecti\oly,  entitled  tLeietoin  tlie 


Mlo  iit.:&.t  of  km  outitled  lo  aliare  Id  the  distribution 

B  eatato 

riie  t  iibho  administrator 


I  applicable— CO  MlmliilaCnilDr 


itIieriilio,laCaL3i: 


.3  of  tlia  wiiolo  to  tiiosa  of  tho  liall  blood. 
\  1  en  there  are  several  persona  equally  en- 
I  ministration  tlio  court  maygralit  letters  to 
i  Uiem  and  ^^Iica  a  creditor  is  cluimins 
urt  ma}  in  its  dtscretion.  at  tlie  request  of 
lor,  grant  lettera  to  any  other  person  legally 


SS  1363-71  KXBCDTOM  ' 

S1368.  If  any  person  enMCIed  to  admin istralii 
■or.  letters  must  be  gcauted  to  liia  or  licr  ^uaM 

any  other  person  entitled  to  letters  of  adi-~' ■^^ 

tliD  disoretion  of  tbe  court 


Pmoiu  anlitlad  to  Admlniflai^-Ae     1 
g  1369.  No  person  l3  comt  ^l 
•dminlstrator  or  admmistratr  \ 
1,  Under  tbe  age  of  major  I  v 
3.  Not  a  bonafije  restdeot  r  f 

3.  Convicted  of  an  Infamoui 

4.  Adjudged  by  tlio  court  u 
duUes  of  tlie  trust  by  reasoo 
denc«,  or  want  of  undenlaudiuj, 

•April  1st,  187IIl] 

Fonoiu  innompeteaf  tn  adniliijstFr— 


utT" 


ilema,lif.T.Bet.in.   t 


S  1370.  A  ntarried  woman,  must  o. 

minlstraCrlz.     When  an  unmimpl 
admmistratTix  marries,  berauti  inry 

tAmendment  approved  Febniarv  i  m  n 
Wliea  any  unmarried  woman  \h  a]  all  liai 
pointed  administratrix,  aball  in  irr}  1  cr  mai 
estingoisb  ber  autbority  as  Hurl  ailmimstn 
ministration  shall  not  be  granted  1 1  a.  married 

Haniad  woman  ai  tjnmaix-aec.  u%.. 

ASTIGLE  IV. 

PasiTion  >OB  Lzmaa,  add  Aorioa  Ttcsa 

ni.  AvMaaprntbaw  madst 
im.  WIiengnntetL 
ni.  Motmol  «ppll,i)at>on. 
lit.  CoplBmiwBPPllcadaia. 
9H.  RcarlDiiot  ■piillotlon. 
3M,  XTldenceot  uoUce. 
—    ^^lUlltOBnyBpp^™nt. 
irimtliroolr • '"  —■ ' 

)  inv.  i.etten  iobt 

§  1371,  Petitions  for  letters  of  ndministratioB 
boiu  writiog,  signed  by  the  applicant  or  liis  counsd 
filed  with  the  clerlt  of  the  court,  stating  tlie  facts  I 
tial  to  give  tbe  court  jurisdiction  of  tlia  case,  and 
known  to  the  applicant,  be  must  Elate  tbe  nanism 
and  residence  of  tbe  Iieirs  of  tbo  decedent,  and  tin ' 


ADMIMSTKVTOM.    §§1372-5 

faaractcrof  the  property.  If  the  jnriadiotional  tacts 
ia.  but  nre  Dot  fully  aet  fortti  in  the  petltiOD,  ADd 
StcTvrarrl  proved  in  tlio  courqa  ot  adaUnlBtratloii, 
tecree  or  order  o!  admiuistrHCioD  and  Biibs«quei]t 
)e<linga  aro  noC  void  an  account  ot   such  want  of 

Ins  tbo  jnTisdlcilonal  facts— .13  to  rlgbC  to  admtuliter,  Sa  C*l. 

Be  of  tbD  proportr— licla  not  |url3illctlonalIact,:3Ci 


ceedings  not 


inorl 


ion  tnaf  begniDUd  by 
fnr  the  lieaiinit  ot  tho. 
'  '.li  the  hearing  la  con- 


L372.   Letters  of  adminii 
eoiirc  at  any  time  appoii 

Md  or  [lOBtponed.    [In  efTect  April  16th, 

1373.  When  a  petition  prajinK  for  lettara  of  admin- 

ition  ia  filed,  tljo  ulerk  luuiit  ^ive  notice  thereof  by 

Uuf!    cotices  to  be  posltd    in   at  least  three  publio 

sea  in  the  county,  one  of  whicli  must  be  at  the  place 

ne  tlio  court  is  held,  coQt^inint;  the  name  of  the  de- 

ant,  t  lie  Dame  of  the  applicant,  and  the  time  at  wbicb 

ispiilicntioQ  will  be  li card.   Such  notice  must  be  given 

iM^t  ten  days  before  the  hearing,  [InefFect  ApiU  16tb, 

»■} 

pattns  noilcea— compare,  see.  im. 

I  1374.  Any  person  interested  may  contest  the  peti- 
D.  by  filing  written  opposition  tliereto,  on  the  ground 
tUe  jncompetenr;  of  llie  applicant,  oc  may  assert  his 
— ,_. 1 !„:„:_. ...z ,(  pray  that  letters  he 


self. 


atliB 


tillcin,  and  the  court  must  h 

Uier. 

beompcISDcr  of  tbD  >ppliaant-a>^ 

bun  bis  Dwnilshn-pi^nwDe  rati 

S  1375.  On   the   hearinf;,  it 
Mce  li.aH  been  giTen  ns  horein 

BUhe  alleaationR  and  prootn 
iHHiiinir  or  letters  of  admlai 
Kfilltd  tlien-'to. 

hosfof  I 


being  Stat  proved  that 
rcijitired,  the  court  must 
ot  ihe  parties,  and  order 
itrntion  to  the  party  best 


Order  th 


oafi,  eti 


§§  X376-9  XXECDTOB8  AND  admhostbatobs. 


§  1376L  An  entry  in  tlie  minates  of  the  cour^j 
the  required  proof  was  made  and  notice  Riven, 
conclusive  evidence  of  the  fact  of  such  notice. 

Entnr  in  tiw  minntea—when  insofflcient,  7  GaL  2S4. 

§  1377.  Letters  of  administration  must  he  _ 
any  applicant,  though  it  appears  that  there  are  otl 
sons  having  better  rights  to  the  administration^ 
such  persons  fail  to  appear  and  claim  the  issuing  ot  1 
to  themselves. 

Other  penoiiB  having  better  ri^its— may  procure  revc 

sees,  isss-isao. 

Failure  to  appear,  etc.— Is  vaiTer  of  right,  16  CaL  161. 

§  1378L  Before  letters  of  administration  aie  _ 
on  the  estate  of  anv  person  who  is  represented  to 
died  intestate,  the  fact  of  his  dyiuf^  intestate  mi 
proved  by  the  testimony  of  the  applicant  orothen,^ 
the  court  may  also  examine  any  other  person  concen 
the  time,  place,  and  manner  of  his  death,  the  place  of  | 
residence  at  the  time,  the  value  and  character  o! 
property,  and  whether  or  not  the  decedent  leftaizyi 
and  may  compel  any  person  to  attend  as  a  witness  i 
that  purpose. 

Place  of  reaidence— of  aU^^d  Intestate,  testlnMniy 
Cal.  215. 

Witnesa— compelling  attendance  of,  sec  1965  et  uq.:  creditor  i 
be,Hy.P.Eep.202. 

§  1379.  Administration  may  be  granted  to  one  on 
competent  persons,  although  not  otherwise  entitled  t 
same,  at  the  written  request  of  the  person  entitled,, 
in  the  court.  When  the  person  entitled  is  a  non-rev 
of  the  State,  affidavits,  tAken  ex  parte  before  any  ofi 
aatliorized  by  the  laws  of  this  State  to  take  acknowii 
ments  and  administer  oaths  out  of  this  Stato,  no/J 
received  as  prima  facis  evidence  of  the  identity  w 
party,  if  free  from  suspicion,  and  tlie  fact  is  estabw 
to  the  satisfaction  of  the  court.  [In  effect  April  ICth,  !< 

Section  applicable— only  where  vacancy,  25  Cal.  S6S. 

Discretion  of  the  court— where  will,  My.  F.  Bep.  181. 

Reqnest  of  person  entitled— party  appointed  at.  My.  P.  Be>jfc| 
16  Cal.  161;  28  CaL  186:  but  when  public  administrator  preftOM' 
53  CaL  243. 

Proof  of  identity-Affidavits,  sees.  2009-2015:  deposltloui « 
State,  sees.  2021-2028:  prima  facie  evidence,  sec.  1833. 


383.    "When  lettera  of   administration   have  Iwen 
>d  to  any  otlier  persoa  tliau  tlie  BurviTing  husband 
e,  cbild,  fatlier,  mother,  brother,  or  sister  of  ttie  in- 
e,  any  one  of  theni  who  <b  competent,  or  any  compc- 
lerson  at  the  written  request  of  any  one  of  them, 
iibtaln  tbe  revocatioo  of  the  letters,  and  be  enticleil 
)  admiuietrstioD,  by  presenting  to  the  court  a  petition 
ng  tlie  reTocation,  and  tliat  letters  of  administration 
be  isaaed  to  tiini.     [In  effect  April  IGth,  1880.] 
tjfBtaat—'a  Cal.  4Tfi;  peraoni  IneainpeCeiit,  ma.  tK9,  Un. 
vrtnea  raqnoM— compare  BsqoiST  or  Pebsoh  EirriTlKD, 
TAi :  before  amOt.  ISSO,  namlnes  not  sppolotsd.  ZI  CaL  SSL 
aeatloii  of  thelettBn->gaDtlnBrr«blettsn,eff«Is,aCaLs(U: 
ibmt  on  court,  n  ciL  tie. 

L384.  "Wliell  noch  petition  is  filed,  the  clerk  must,  ii) 
tioa  to  the  notice  provided  in  section  thirteen  hundred 
seventy-three,  issue  a  citation  to  the  administrator  to 
far  anil  answer  the  same  at  the  time  appointed  for  the 
ing.     [Inoffect  July  1st,  1874.] 

■tto&— to  administrator.  23  CaL  170 :  EenBiBlIy,  hci.  IIDT-lIll. 
138S.  At  the  time  appointed,  the  citation  bavins 
1  duty  served  and  returned,  the  court  must  proceeti 
tear  the  allegations  and  proofs  of  the  parties;  anJ  if 
richt  of  the  applicant  is  established,  and  he  is  compc- 
i,  letrera  of  administration  must  he  granted  to  him. 
I  tbe  letters  of  t!ie  former  administrator  revoked, 
mliil  and  ■ppolnlmsnt-~23  C&L  480. 

.  1386.  The  surviving  husband  or  wife,  when  letters 
adminlBtration  tiave  been  granted  to  a  child,  fatho  , 
itber,  or  sister  of  tlie  Intestate;  or  any  of  such  rela- 
es,  when  letters  have  been  granted  to  any  other  I'f 
nn,  may  assert  his  prior  right,  and  obtain  letters  of  nd 
Inlitratlon,  and  have  the  letters  before  granted  rovokerl 
the  manner  prescribed  in  the  tliree  preceding  seeUons. 


§  1387.  Before  letters  textamootary  or  of  a 

tion  are  issued  to  the  executor  or  a<Imm!stra.taT,  ba  ^ 
take  and  Hubscrilje  aa  oath  bufdrc  somu  ofiicer  ai 

"    ■  jatlia,  that  liu 

law,  tha  duties  of  eiecutor  o 

must  be  attached  to  tlie  letters.    All  k     _._ 

and  of  administration  issued  to,  nnd  all  bonds  fli_ 
by,  executors  or  admiuistr.'ktors,  nith  tho  afiidcTtt 
certificates  thereon,  must  be  fcrtliwltb  record(A  If 
clerk  of  the  court  having  jiiriadictioii  of  tba  ef 
books  to  be  kept  by  him 

L  Every  person  to  whoi 

istration  nre  directed  t 
eeivin^  them,  execute  a  bond  t( 

Superior  Court,  or  a  jud^e  thereof.    In  form,  IImH 
mast  be  Joint  and  several;  nud  i)io  penalty  most  mI 
less  than  twice  the  value  of  the  persoual  proponhM 
ttvjce  the  probable  value  of  Ihonnniiul  rents,  juot 
Issues  of  real  property  beloiieiuK  to  tho  estate,  wii 
ues  must  be  ascertained  by  ilie  Superior  Court,  orr 
thereof,  by  examining  on  o:Ah  tlio  party  apnlyir 
any  other  persons.    [In  eftctt  April  lotb,  l"""^ 
State  of  OaUfimiia-eieiiuteit  to,  compare,  s  CbI. 


iibli!  Ihe  valDS  of  Iha  perBanal  piopsiTr— My.  F.  nap.  1311. 
13S9-   TliB  Superior  Conrt,  or  a  jndRe  thereof,  must 
(Ire  an  additional  bond  wlieneYec  the  aala  of  auy  real 
ta  lieloiiBinjt  to  nn  esCoto  ta  ordered;  but  no  such  ad- 
anal   boud  mu! 


)re    ri.'01'iviQg  lotten 


lae  of  the  personal  prop' 
:  rL-iuiiiriiugln  or  tnal  wiii  come  into  tha  posseaaion  of 
ex<;..iil'jrfirBdmiiiiatrator,  including  the  annual  rcinta, 
lits.  mid  issues  of  real  estate,  and  twica  tba  probable 
aunt  to  be  realized  on  Ilia  sale  of  tlie  real  estate 
Bred  to  be  sold.    [In  effect  April  IGth.  1S80.] 


bond  from  each 

tli^mT    [In  erfect  April  Kith,  188().] 

B  1392.  The  bond  Hhall  not  be  void  upon  the  first  re- 

wery,  but  may  be  sued  and  recovered  upon  from  lime 

ilirae,  by  any  person  BB((rteved,  in  his  own  uame,  until 

Itt  whole  penalty  is  exhausted. 

ked  apoa-jnlnlng  dDtendanla,  geo.  SSi. 

bl  Us  own  namo— jiarts'  bcDeBclallT  InCcreaUd,  eec.  3B1  and  notes. 

Bnd  o(  moner— pajnbJa  under  bond,  lae.  IIOI. 
S  1393.  In  all  cases  where  bonds  or  undertakings  are 
Iquired  lo  be  given,  under  tliia  title,  the  Bureties  must 
■llfy  thereOD  in  the  Hamo  manner  and  in  like  amounts 
•leoDired  by  aection  ten  hnndrad  and  fifty-seven  of  this 
We,  and  lli«  certiflcatu  thereof  roust  be  attached  to  and 
Bed  and  recorded  with  the  bond  or  nndactaking.    All 


98  1394-7    EXECUT0B8  AND  ADMINISTBATOBS. 


such  bonds  and  tindertakings  must  be  appToyei 
judge  of  the  Superior  Court  before  belnj^  filed  or] 
[In  eflfect  April  IGlli,  1880.] 

ApproTed  by  judge— at  chambers,  sec.  166. 

Examination  of  sureties— when  qualiflcatlons  questtoaed.! 

§  1394.  Before  the  judge  approves  any  bond  reqi 
under  tbis  title,  and  after  its  approval,  be  may,  of  bis 
motion,  or  upon  the  motion  oi  any  person  interest 
the  estate,  supported  by  affidavit  that  the  suretlA 
Rome  one  or  more  of  them,  are  not  worth  as  much  as  * 
have  justified  to,  order  a  citation  to  issue  requiring 
sureties  to  appear  before  him  at  a  designateid  time 
place,  to  be  examined  touching  their  property  and 
value;  and  the  judge  must,  at  the  same  time,  caoae 
notice  to  be  issued  to  the  executor  or  administrator' 
quiring  his  appearance  on  the  return  of  the  citation; 
on  its  return  he  may  examine  the  sureties  and  such 
nesses  as  may  be  iiroduced,  touching  the  property  of  t 
sureties  and  its  value;  and  if,  upon  such  examination: 
is  satisfied  that  the  bond  is  insufficient,  he  must  reg 
sufficient  additional  security.    [In  effect  April  ICth, "' 

Oitations— sees.  1707-1711. 

Additional  security— effect  of  failure  to  give.  In  time,  sec.  139^ 

§  1395.  If  sufficient  security  is  not  given  within  tin 
time  fixed  by  the  judge's  order,  the  right  of  such  execnW 
or  administrator  to  the  administration  shall  cease,  an* 
the  person  next  entitled  to  the  administration  on  tw 
estate,  who  will  execute  a  sufficient  bond,  must  be  ap* 
pointed  to  the  administration 

§  1396.  When  it  is  expressly  provided  in  the  ^1  ^ 
no  bond  shall  be  required  of  the  executor,  letters  ttfj 
mentary  may  issue,  and  sales  of  real  estate  be  niafle Jjj 
confirmed  without  any  bond,  unless  the  court,  for  gw» 
cause,  require  one  to  be  executed;  but  the  executor id»; 
at  any  time  afterward,  if  it  appear  from  any  cause  ^ 
essary  or  proper,  be  required  to  file  a  bond,  as  in  ov^ 
cases.    [In  effect  July  1st,  1874.] 

Bond  subsequently  required— sec.  1401  not  in  conflict  ^^^ 
section,  see  53  Cal.  19. 

§  1397.  Any  person  interested  in  an  estate  nia7>V 
verified  petition,  represent  to  the  Superior  Court,  ^'.* 
judge  thereof,  that  the  sureties  of  the  executor  or  adnuj' 
istrator  thereof  have  become,  or  are  becoming,  insolveiV 
or  that  they  have  removed,  or  are  about  to  remove,  i^ 
the  State,  or  that  from  any  other  cause  the  bond  is  ^ 
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lent,  and  aak  that  further  sBcuiity  be  required.  [In 
:  A-pril  IGth,  1880.] 
fnrtlieT  Honilly— coart  m^.  HC  tU2. 
L398.  It  the  court,  or  a  jndge  tliereof,  fa  Batisied 
tbe  matter  requires  larestigaliOD,  a  citation  must  bu 
!(]  to  tbe  executor  or  ndmiciatrator,  lequiring  Lim  to 
lar,  at  a  time  and  place  to  be  tlterein  specified,  tu 
V    cauBe  why  lie  should  not  Rive  further  seeuiity. 

citation  mnat  be  served  personally  on  the  executor 
imiiiistrator,  at  leaal  five  days  before  the  return  liny. 
e  liaa  absconded,  or  cannot  be  found,  it  may  be  servtici 
ieavinK  a  copy  of  it  at  bis  place  of  residence,  or  l)j- 
1  publication  as  tbe  court  or  a  judge  thereof  may  or- 
.    lln  effect  April  16th,  1880.] 

1399.  On  the  return  of  the  citation,  or  at  such  other 

0  aa  the  judf;e  may  appoiut,  lie  must  proceed  to  hear 
proofs  and  aHegationa  of  tbc  parties.    If  it  Ba.tisfac- 

il}  appears  that  tbe  security  is  froni  aoy  cause  insufE- 

-*    ' lay  make  an  order  requiring  lue  executor  or 

'—  "i  give  furtlier  security,  or  to  filo  a  new 

__ial  form,  witbin  a  reasonable  time,  not 

B  tliiu)  live  days. 

i  1400.  If  the  executor  or  administrator  neglects  to 
uply  nith  tbe  order  within  the  time  prescribed,  tbe 
iKe  must,  by  order,  revoke  bis  letters,  and  bis  aulbority 
ut  tbereupon  case. 

1  1401  When  a  petition  la  presented,  praying  tbat  an 
ecutor  or  administrator  be  required  to  give  further  ae- 
irity,  or  to  ^ire  bond,  where  by  tbe  terms  of  the  will  no 
>nd.  was  originally  required,  and  it  is  alleged  on  oath 
at  tbe  executor  or  adminisrratur  is  wasting  tbe  property 
tbe  estate,  the  judge  may,  by  order,  auspend  bis  powers 
Qtil  tbs  mutter  can  be  beard  and  determined. 
SupBOSlOQ  of  Bxeentor— until  bond  gltiiii,  not  in  conflict  wlUi  »ec. 

§  1403.  ^hen  it  comes  tobis  knowledge  that  the  bond 
i  any  executor  or  administrator  is  from  any  cause  in- 
ufBcient,  the  Judge,  without  any  application,  must  cau.su 
imlo  be  cited  t.o  appear  and  show  cause  why  he  should 
lOt  give  further  sucurity,  and  must  i>roceed  thereon  as 
<pan  the  application  of  any  person  interested.  [In  effect 
ipril  Itith,  ItWO.j 

§  1403.  When  a  surety  of  any  executor  or  adminis- 
ntoi  desires  to  be  released  from  responsibility  on  ac- 
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count  of  fature  acts,  he  may  make  application 
Baperior  Court,  or  a  judge  tliereof,  for  relief.    Tfae^ 
or  judge  must  cause  a  citation  to  tlie  executor  or  ad 
trator  to  be  issued,  and  served  personally,  requiriu 
to  appear  at  a  time  and  place  to  be  therein  specifiei 
to  give  other  security.     If  he  has  absconded,  h 
remoTed  from  the  State,  or  if  he  cannot  be  found, 
due  diligence  and  inquiry,  service  may  be  made  ssj 
vided  in  section  one  thousand  three  hundred  and 
eight.    I  In  effect  April  IGth,  1880.  J 
Sureties  released,  when— by  change  In  trust  estate,  53  OaL  4SL 

§  1404.  If  new  sureties  be  given  to  the  Batiafactiaa| 
the  judge,  he  may  thereupon  make  an  order  that 
sureties  who  applied  for  relief  shall  not  be  liable  on  ' 
bond  for  any  subsec|uent  act,  default,  or  misconduot 
the  executor  or  administrator. 

§  1405.  If  the  executor  or  administrator  neglects^ 
refuses  to  give  new  sureties,  to  the  satisfaction  of  * 
judge,  on  the  return  of  the  citation,  or  within  such 
sonable  time  as  the  judge  shall  allow,  unless  the  st 
making  the  application  shall  consent  to  a  longer  ei 
sion  of  time,  the  court  or  judge  must,  by  order,  rei 
his  letters. 

tl406.  The  applications  authorized  by  the  nine  pn^ 
ins  sections  of  this  chapter  may  be  heard  and  deter- 
mined at  any  time.  All  orders  made  therein  mustte 
entered  upon  the  minutes  of  the  court.  [In  effect  Ap^ 
16th,  1880.J 

§  1407.  The  liability  of  principal  and  sureties  npoa 
the  bond  of  any  executor,  administrator,  or  guardian,  u 
in  all  cases  to  pay  in  the  kind  of  money  or  currency  ffl 
which  the  principal  is  legally  liable.    [In  effect  Joiyl^ 
1874.] 

ARTICLE  Vn. 

Special  ADMirrisTRATOBS  Aim  theib  Powbbs  akd  Dotb^ 

« 

f  1411.  Special  administrator,  when  appointed. 

§  1412.  Special  letters  niay  be  issued  out  of  term  time. 

I  1413.  Preference  given  to  persons  entitled  to  letters. 

I  1414.  Special  administrator  to  give  bond  and  take  oatb. 

§  1415.  Duties  of  special  administrator.  ^ 

§  1416.  Wlicu  letters  testamentary  or  of  administration  aregOB"^ 

special  administrator's  powers  cease. 
S  1417.  Special  administrator  to  render  account. 

§  1411.  When  there  is  delay  in  granting  letteistef' 
mentary  or  of  administration  from  any  cause,  or  wh* 
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l^tti^rs  are  granted  Irregularly,  or  no  sufficient  bond 
A  as  required,  or  wJien  no  application  Is  jnada  fur 
|^i±ters.  OT  wlien  nn  c!:er:utot  or  Hdministratoi  dien, 
BUSpRDiled,  or  rfimoTed.  tLa  Siipsrior  Court,  or  a 
•  '^Lereof,  muxt  appoint  it  AiKCial  administrator  to 
Oti  ond  take  ciiarge  of  tliu  ostala  of  tlie  decedeot  ir 
jo-ver  conntyortonnlies  tlie  same  may  bfl  found,  auc 
jercise  such  orlier  powers  as  mfly  ho  necesaary  for  tlii 
BTVation  of  tlio  estate  i  Or  lio  may  direct  ibe  public  ni 
BtraroroE  liis  county  to  take  charge  of  tlieesta' 
It  ^pril  IGth,  ISHO.] 

X412.  Ttie  appointment  may  bo  made  at  any  time, 
iwithout  notice,  nad  must  ijo  made  liy  entry  upon  tlif; 
iatea  of  the  i^mirt,  spciifyiTiR  tlie  powers  to  be  excr- 
■I  ty  tbe  admiiii.slratin-.  Tpon  such  order  beinp  tii- 
)A,  nod  after  llic  piirsoii  ^ipjiuiated  liosKiven  bond,  the 
k.  must  issue  letters  ut  adminlatration  to  such  person 
onformity  with  tlie  order.    [In  effect  April  16th,  I860.] 

,  X413.  In  maklngtbeappolntmentof  aspeclaladmin' 
isT.nr.  the  court  or  judge  must  give  preference  to  tlie 

._  letters  testamentary  or  of  administra- 

I,  but  no  appeal  must  bo  allowed  from  the  appoint- 
—      [lu  effect  April  Kith,  1830,] 

1,414.  Before  any  letters  issue  to  any  special  admin- 

'"or,  he  must  give  bond  in  sucb  buhl  as  tbe  conrt  or 

■  may  direct,  with  sureties  to  the  satisfaction  of  tlio 

~ '  judse,  conditioned  for  tlie  faithful  performance  of 

'  a;  and  he  must  take  the  usual  oath,  and  bave 

indorsed  on  his  letters.    [Id  effect  April  IGtIi, 

loradmliilatratoT,  eu:,-9Bes«S.ISSI-14IIT. 
S  1415.  ThespecialadminiBtratormnstcollectaod  pre- 
irre  for  tlie  esecutor  or  administrator,  all  the  goods, 
^tela,  debts,  and  effects  of  the  decedent;  all  incomes. 
Ku,  issues,  and  proats,  claims,  and  demands  of  tbe  es- 
fc;  must  take  tbe  charge  aud  management  of,  nntor 
^B,  and  preserve  from  diiniage,  waste,  and  Injury,  the 
R  Mtate;  and  for  any  sucli  and  all  necessary  purposes 
Btf  eommenca  and  maintain  or  defend  suits  and  ctber 
1^1  proceedings  as  an  admiulstrator:  he  may  sell  auoh 
perishable  propert.y  as  the  court  may  order  to  be  sold, 
Ud  exercise  such  other  powers  as  are  conferred  upon  hiiti 
by  bis  appointment,  but  in  no  case  is  be  liable  toanaecjou 
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by  any  creditor  on  a  claim  against  the  decedent.   [] 

feet  April  16tb,  1880.  J 

Special  administrator— powers  as  to  salt8»  M  GaL  290:  aflecei 
verslou  by,  SO  Cai.  616. 

§  1416.  When  letters  testamentary  or  of  ac 
tion  on  tlie  estate  of  the  decedent  have  been  grantei. 
powers  of  the  special  administrator  cease,  and  he 
lorthwith  deliver  to  the  executor  or  administrator  all 
property  and  effects  of  the  decedent  in  his  hands;^ 
the  executor  or  administrator  may  prosecute  to  final;' 
ment  any  suit  commenced  by  the  special  administratoc^^ 

§  1417.  The  special  administrator  must  render  an 
count,  on  oath,  of  his  proceedings,  in  a  like  manner 
other  administrators  are  required  to  do. 

Account  of  administrator,  etc.— sec.  1622  el  seg. 

ARTICLE  Vni. 
Wills  Found  aftbb  Letters  of  ADHiinsTRATiov  Giusn^ 

AND  MlSOBLLASTEOnS  FfiOVISIONS. 

S  1423.  On  proof  of  will,  after  grant  of  letters  of  admlnistiatiffli,ifl^ 

Lcrs  revoked 
S  1424.  Power  of  executor  in  such  a  case. 
I  14'J5.  Remaining  administrator  or  executor  to  continue  when  Ui 

colleag:ues  are  disqualified. 
S  1426.  WIio  to  act  when  all  acting  are  incompetent. 
I  1427.  Executor  or  adn^lnistrator  may  resign,  when.  Cooxttoai^poM 

successor.   Liability  of  outsoer. 
(  1428.  All  acts  of  executor,  etc.,  vallcFuutil  his  power  Is  reToksd. 
I  UliK  Transcript  of  court  minutes  to  be  evidence. 

§  1423.  If,  after  granting  letters  of  administration  od 
the  ground  of  intestacy,  a  will  of  the  decedent  is  dul/ 
proved  and  allowed  by  the  court,  the  letters  of  adminis- 
tration must  be  revoked,  and  the  power  of  the  adminis- 
trator ceases,  and  he  must  render  an  account  of  his  ad- 
ministration within  such  time  as  the  court  shall  direct. 

Letters  must  be  revoked— but  formal  removal  unnecesaaiT.ISCiL 

197. 

Account  of  administration— sec.  ^2  et  seq. 

§  1424.  In  such  case,  the  executor  or  the  administiator 
with  the  will  annexed  is  entitled  to  demand,  sue  for,i«- 
cover  and  collect  all  the  rights,  goods,  chattels,  debt?  *""^ 
effects,  of  the  decedent  remaining  unadministered, 
may  prosecute  to  finaljud^ment  any  suit  commence 
the  administrator  before  the  revocation  of  his  lette. 
administration. 
Inventory  and  collection  of  decedent's  efibcts— sees.  1413-142 


EXECUTOBS  AND  AmUKUTOATOBS.    gS  1425-7 

S5.   la  case  any  one  of  seTflral  execntorB  or  admin- 

ra  to  'Whom  lotti^ra  nre  granted,  dies,  becomes  luna- 

scMivicted  of  an  intamouH  crime,  or  otherwlHa  ba- 

Incapable  of  cxocuting  the  trust,  or  in  case  the 

.  ■fceatamentarj  nr  nf  administration  are  revoked  or 

led,  nitli  ^espl^ct  ti>  :iny  one  executor  or  admlnistra- 

le  lemoiiuiug  (:x<]c]iirnr  or  administrator  must  ptoceed 

apletG  the  execution  of  the  will  or  administration. 

ft26.  If  all  Huth  Rxticators  or  administrators  die  or 

ne   incafiable,  -ir  tLc  pcner  and  antboritrof  all  of 

rlB  revoked,  tlio  court  most  iasae  letters  oi  admlais- 

^willi  the  will  auoex^  or  otherwise,  U»  the  widow 

^f  kin,  or  others,  in  the  aama  order  and  manner 

jted  in  relation  to  original  letters  of  administra' 

s  administrators  so  appointed  must  give  bond  in 

penalty,  with  liltie  snieCiea  and  cooditions,  as 

..efore  required  of  adminlstratora,  and  shall  nave 

e  power  and  authority.   [In  effect  April  16th,  1880.] 

rs  of  admimstrailDn— onleruid  rnuner  of  gntDUmr,  aao.  1N» 

..  wlthwlUaimeie[l.fiec.l3M!»C»L««. 

iiMndboDd-sixs.mi-lKn. 

1427.  Any  oxecutor  or  administrator  may,  at  any 
^liy  writing,  liled  iu  t.ha  Superior  Court,  resign  his 
itin tm en t,  Laving  first  settled  his  accounts  and  deliv- 
i  up  all  the  estate  to  ilia  person  whom  the  court  shall 
j^it  to  receive!  the  same.  If,  however,  by  reason  of 
Eulays  io  auch  settlement  and  delivering  up  of  the 
Ht  or  for  any  otlier  cause,  the  circumatances  of  the 
^Vw  the  rights  of  those  interested  therein  require  it. 
■fat  may,  at  any  lime  before  eettlemeot  of  accounts 
^■ffiTBring  up  of  the  estate  is  completed,  revoke  the 
^Bttf  ench  executor  or  administrator,  anil  appoint  in 
^HBd  BD  administrator,  either  special  or  general,  in 
^BBm  manner  as  is  directed  in  relation  to  original 
BP  of  aduiiaistration.  Tlie  liability  of  the  out^oine 
^Btor  or  sdministrator,  or  of  the  sureties  on  hia  bonif 
Knot  be  in  any  manner  discharged,  released,  or  af- 
■U  by  such  appointuii^nt  or  realsnation.     [In  effect 


of  sdmini , _. 

as  If  such  executor  oc  admit 
fully  to  esecute  the  dnties  o; 

ol«olet«.  i 

§  1439.  A  transcript  from  tiio  _ 
shoirli^  tlie  appointment  of  :iuy  pet 

adtoialatratdt,  tojfecber  with  the  cer .__ 

under  his  liand  and  tlie  seal  of  liia  couri:,  tliat  sncb] 
liaa  given  bond  and  been  qu^Hlltid,  and  tliat 
mentacy  or  of   administration  liavo  been   if 
and  have  not  been  revoked,  eliall  have  the  bi 
evidwioe  as  the  letters  theouelves. 

Len«n  apd  t»nd  rBoordHl— wc.  1397, 


Dis()nxLuwu.Tioa  or  Jdimibb  and  TOAKarBaB  or  . 


§  1430.  No  win  Bhall  be  admitted  to  probate, , 

testamentary  or  of  ad  minis  t  ration  granted,  befon 
judeaivhois  interested  as  next  of  kin  to  ihodi"'"' 
asalegatee  or  devisee  nndertlio  will,  orwben' 


,  >r  disqnalifiadl 

acting.    [In  effect  April  16tli,  16S0.] 

laige  latneaxed  ta  satats -disqualified, where  igentlorW 
Cat.lM:  wberolntcreatedinaralaot  the  teaity,  Tmcj t.  CalUt,! 

%  1431.  When  a  petition  is  filed  in  the  Superior 

praying  for  admission  to  pvobate  of  a  will,  o~  ' 

letters  testamentary  or  of  administration,  ■__   . 

cecdlngs  are  pending  in  the  Superior  Court  foctbei 
ment  of  an  estate,  and  tb«ro  is  no  judge  of  said 
qualified  to  act,  an  order  muiit  bo  made  IransFeirl 
proceeding  to  the  Superior  Conn  of  an  adjoining  a 
and  the  clerk  of  the  court  orjuring  the  transfer 
transmit  to  the  cleric  of  the  court  to  which  the  nioar 
ts  ordered  to  be  transferred,  a  certified  copy  ofthr 
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.1  tbe  papers  on  Qle  fa  hla  office  !□  tbe  proceedisgi 

ereafter  tlio  fourt  to  which  the  proceBdlng  Is  (railB- 
etiall  p^cTfA-'ii  I  lie  same  autboritr  and  jarisdiction 
its  estate,  aiul  all  matters  relating  to  tLa  adminls- 
3  tbcrcof,  as  if  it  bad  origiaal  juclBdiution  ot  the 
.       [In  effect  April  16th,  1880.] 

kso  of  Ti'nuo-ti]  oljtaln  ImputUI  trUl,  15  CiL  !»;  37  Cil.  IM; 
%4S:  gcnKrally,  aera.  3fl-39e. 

.432.  The  transfer  of  a  proceeding  from  one  court  t.o 

»or,    as  provided  for  In  the  preceding  Bection,  shall 

iSect  tho  riglit  of  un/ perBon  to  letters  testameataiy 

-.'     admiiiiiitratioii  on  tue  estate  transferred,  hut  the 

-»    persona  iira  entitled  to  letters  testamentary  or  of 

iDisiraiioii  on  llio  estate,  in  the  order  hereinafter  pn> 

d.     If,  hrforo  iliu  adminiatration  la  closed  ot  any  es- 

so  transferred  :ia  liecein  provided,  another  person  is 

tetl  or  ,i|ipointe(l.  and  qualified  as  judge  of  the  court 

ireiii  Hut^li  procceiliuK  was  originally  commenced,  wto 

lOt  disiiualilied  to  act  In  the  settlement  of  the  estate, 

,  %iio  caused  for  ivliich  the  proceeding  was  transferred 

3\onBcrexi3l,  any  person  Interested  in  the  estate  may 

'o  the  pructediu;;  returned  to  the  court  from  which  it 

■   orlf;lnnlly  traitsfi^rred,  by  filing  a  petition  setting 

th  tlieao  facts,  and  inoriDS  the  court  therefor.    [In  ei- 

.*  April  liitli.lSSO.] 

I  1433.  Ouliearing  tba  motion,  if  tbefacts  required  by 

' leding  section  to  he  set  out  in  the  petition  are  aat- 

'ly  shoirn,  ami  it  furtherappears  to  tlie  court  tbat 
~  ~'ence   of   parties   interested   would   be   pro- 
jcli  cljango,  the  judge  must  make  an  order 
ring  the  proeeeding  bacR  to  the  court  where  it 
inally  eommencsJ;  a,nd  the  clerk  of  the  court  or- 
is transfer  must  transmit  to  the  clerk  of  tlie  court 
_j  the  proceeding  was  origiually  commenced,  a 
^S  copy  of  the  order,  and  all  the  original  papers  on 
f  tils  ofSce  in  [hu  proceeding;  nnd  the  court  whero 
"--ndlngwas  originally  commenced  sliall  thereafter 
9diction  and  power  to  make  all  necessary  orders 
.MS  to  close  111)  the  administration  or  the  estate. 
:t  April  16tb,  1H80.] 
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ARTICLE  X. 
BBKOVALS  AKI>  SUSPBITSIOVB  HT  CS&TAZN  OASIS.     , 

f  1496.  Snspension  of  powers  of  execator. 

S  1437.  Execator  to  bare  notice  of  his  8i]8penal<m,  and  to  be  cited  to  ap> 
pear. 

J  1438.  Any  party  interested  may  appear  on  hearing. 
1439.  Notice  to  absconding  execntors  and  admlnistrstorB. 
1440.  May  compel  attendance. 

§  1436.  Whenever  a  judge  of  a  Superior  Court  has 
reason  to  believe,  from  his  own  knowledge,  or  from  cred- 
ible information,  that  any  executor  or  eidministrator  has 
wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste 
or  embezzle  the  property  of  the  estate  committed  to  his 
charge,  or  has  committed  or  is  about  to  conunit  a  fraud 
upon  the  estate,  or  is  incompetent  to  act,  or  has  perma- 
nently removed  from  the  State,  or  has  wrongfully  n^- 
lectea  the  estate,  or  has  long  neglected  to  perform  any 
act  as  such  executor  or  administrator,  he  must,  by  an  or- 
der entered  upon  the  minutes  of  the  court,  suspend  the 
powers  of  sucli  executor  or  administrator,  until  the  mat- 
ter is  investigated.    [In  effect  April  16th,  1880.] 

Miscondnct  of  execntor^as  to  inventory*  sec.  1450:  as  to  exhibit 
and  account,  sees.  1626, 1630. 

Suspension  of  executor,  etc.^done  at  duunbers,  see.  166:  discre- 
tion, 6  Cal.  666. 

§  1437.  When  such  suspension  is  made,  notice  thereof 
must  be  given  to  the  executor  or  administrator,  and  he 
must  be  cited  to  appear  and  show  cause  why  his  letters 
^should  not  be  revoked.  If  he  fail  to  appear  in  obedience 
to  the  citation,  or,  if  appearing,  the  court  is  satisfied  that 
there  exists  cause  for  his  removal,  his  letters  must  be  re- 
voked, and  letters  of  administration  granted  anew,  as  the 
case  may  require. 

§  1438.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  file  nis  allegations  in  writing, 
showing  that  the  executor  or  administrator  should  be  re- 
moved; to  which  the  executor  or  administrator  may  de- 
mur or  answer,  as  hereinbefore  provided.  The  issues 
raised  must  be  heard  and  determined  by  the  court. 
^^^  hweinbfor.  providod-^emumng  or  »«werlng,c«mp«-^ 

Determined  by  the  court— My.  P.  Bep.  68. 

§  1439.  If  the  executor  or  administrator  has  absconded 
or  conceals  himself,  or  has  removed  or  absented  himself 
from  the  State,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the 


D   AtnUHiaVBATOBS. 


r^bO.  In  tbeproceedinsBBnthoiizedbythepTecediiiK 
k^  of  this  article,  for  tlie  removal  of  an  executor  OF 
■  strator,t!ie  court  m;ij  compel  bia  attendance  by  at- 


rTTllirc  obedlenoe—compue,  wo.  Utl,  IKS:  M  to  eontcmpt. 


KFFKOTS  OF  DECBDBIITS. 


CHAPTER  IV. 

OF  THB  IN  VJUNTOR7  AND 
THIS  XSFFECT8  OF 


ABT.    I.    IWXNTOBT,  APPSAISXXBNT,  AHD  POSSBSSIOV 
TATB. 
n.    EXBBZZLEVEKT   AKD   SUBBXNDXB  OW   FBOFI 

lilSTATE. 

ABTIGLE  I. 
imrSVTOBT,  APPBAIBXMBNT,  AlfD  POSSBSSIQIT   OF  EBTJ 

1443.  Inventory  to  be  retomed,  inclading  thp  liomestead. 

1444.  Appraisement  and  pay  of  appraisers. 

1445.  Oatli  of  appraisers  and  Inventory,  bow  made. 

1446.  Inventory  to  account  for  moneys.   If  all  money*  Bo 
meat  necessary. 

1447.  Effect  of  naming  a  debtor  executor. 

1448.  Discbarge  or  bequest  of  debt  against  executor. 

1449.  To  make  oath  to  inventory. 

1450.  Letters  may  be  revolted  for  neglect  of  administrator. 

1451.  Inventory  of  after-discovered  property.  . 

1452.  Adminlstratorand  executor  to  possessreal  andpersoiuu^^ . 

1453.  Executor  or  admmistrator  to  deliver  real  es&bo  to  doB! 
devisees  at  the  end  of  ten  months,  unless  there  are 
be  satisfied. 


§  1443.  Every  executor  or  administrator  must 

and  return  to  the  court,  within  three  months  after  b^j 

pointment,  a  true  inventory  and  appraisement  of  aU  1 

estate  of  the  decedent,  including  the  homestead,  i^J^, 

which  has  come  to  his  possession  or  knowledge.   [In  ^^ 

April  16th,  1880.] 

Within  three  months— amdt  1880:  previously  at  first  too  *^' 
appointment:  but  as  to  abolition  of  terms,  see  sec.  73». 

Inventory— when  unnecessary,  1  Cal.  488:  receivable  at  di*^^ 
sec.  166:  estoppel  as  to,  My.  P.  Bep.  303:  Is  not  basis  of  conunlSB''^^ 
43  Cal.  643. 

§  1444.  To  make  the  appraisement,  the  court,  o^  ^ 
judge  thereof,  must  appoint  three  disinterested  person 
(any  two  of  whom  may  act)  who  are  entitled  to  ref '"""f 
reasonable  compensation  for  their  services,  not  to  < 
live  dollars  per  day,  to  be  allowed  by  the  court  oi 
The  appraisers  must,  with  the  inventory,  file  a ' 
account  of  their  services  and  disbursements.  If  s 
of  the  estate  is  in  any  other  county  than  that  1 


d^e  I  avino  jurladioHon  6 

dge  of  BUcU  otiier  coimty.  uu  icijubb(<  m 

0  Jiav  Dg  jurisdiction.    [In  effect  April 

I.  IITS,  1498:  appointed  nt 


proceeding  to  tbe  ezecutloii  of  tiieir 

be  ore  any  ofBoer  autliotized  to  itU- 

ust    ska  and  subscribe  an  oath,  to  l>e 

enlory,  that  they  will  truly,  Iionastly, 

[)     a  Be  the  property  tishibited  to  tliem, 

best  of  tbeir  knowledge  and  ability. 

p  oceed  to  estimate  and  appratae  the 

e  moBt  be  aet  down  separately,  \rith 

ndo  laraand  cents,  in  figures,  opposite 

pec   vely;  the  inventory  must  contain 

du  edent,  regl  and  personal,  a  state- 

rtnecshipa,  and  other  inten 

be  decedei  ,._.,„ 
e  u  ity,  tlie  date,  tiie  sum  oriBinally 
i>ements  thereon,  (if  any)  with  their 
n  wh  ch,  in  the  judgment  of  tlie  sp- 
ec ed  on  eacli  debt,  interest,  or  secu- 
mu3t  show,  so  fat  as  tlie  same  can  be 
executor  or  the  administrator,  what 
y  s  community  property,  and  what 
te    ropeit;  of  the  decedent. 

n  orymuflt  also  contain  an  account  of 
Eg  o  the  decedent  which  have  come  to 
e  u  or  or  administrator;  and  if  none, 
o  tat  d  in  the  inrentory.  If  the  whole 
money,  there  need  not  bo  an  appraiae- 
D  or;  must  be  made  and  retuined  as  in 


n  ng  of  a  person  as  CKecutor  does  not 

h  m  from  any  just  claim  wiiicli  tlie 

m,  hut  the  claim  must  be  included 

and    he  executor  is  liable  for  the  same. 

uey  n  liis  hands,  when  the  debt  or  de- 

ha  ge  or  bequest  in  a  nill,  of  tmy  debt 

atator  aeainst  the  executor  named, 

n    s  not  valid  against  the  creditors  of 


Si  XM9-52        EFFSCTS  or  nEcu^nym. 

the  decedent,  but  is  a  speciilc  bequest  of  the  debt  i 
inand.    It  must  be  included  in  the  inventory,  and  if  i 
essary,  applied  in  the  payment  of  the  debts.    If  not! 
essary  for  that  purpose,  it  must  be  paid  in  the 
manner  and  proportion  aa  other  specific  legacies. 
Demand-^r  dsim,  meaning  of,  53  CaL  568. 

§  1449.  The  inventory  must  be  signed   by  the 

praisers,  and  the  executor  or  administrator  must  " 
and  subscribe  an  oath  before  an  officer  authorized  t 
minister  oaths,  that  the  inventory  contains  a  true 
ment  of  all  the  estate  of  the  decedent  which  has  ooat\ 
his  knowledge  and  possession,  and  particuliirly  of 
money  belonging  to  the  decedent,  and  of  all  just 
of  the  decedent  against  the  affiant.    The  oath  must 
indorsed  upon  or  annexed  to  the  inventory. 

§  1450L  If  an  executor  or  administrator  neislects  or  j 
fuses  to  return  the  inventory  within  the  time  presciilr 
or  within  such  further  time,  not  exceeding  two  moot 
which  the  court  or  judge  shall  for  reasonable  cause  i  " 
the  court  may,  upon  notice,  revoke  the  letteis 
mentary  or  of  administration,  and  the  executor  or  r 
istrator  is  liable  on  his  bond  for  any  injury  to  the^ 
or  any  person  interested  therein,  arising  irom  such  ' 

§  1451.  "Whenever  property  not  mentioned  in  an 
ventory  that  is  made  and  filed,  comes  to  the  posse 
or  knowledge  of  an  executor  or  administrator,  he 
cause  the  same  to  be  appraised  in  the  manner  pi 
in  this  article,  and  an  inventory  thereof  to  be  ret 
within  two  months  after  the  discovery:  a^d  then — 
of  such  inventory  may  be  enforced*  after  notice*  by 
tachmeut  or  removal  from  office. 
Enforced  by  attachment^tc.— comjKure  see.  1440. 

§  1452.  The  executor  or  administrator  is  entitled  i^ 
the  possession  of  all  the  real  and  personal  estate  of  tbe 
decedent,  and  to  receive  the  rents  and  p^rofits  of  tbexw^ 
estate  until  the  estate  is  settled^or  until  delivered  orer 
by  order  of  the  court  to  the  heirs  or  devisees;  and  o^ 
keep  in  good  teuantable  repair  all  houses,  buildings,  and 
fixtures  thereon  which  are  under  his  control .  The  hciisor 
devisees  may  themselves,  or  jointly  with  the  executor  of 
administrator,  maintain  an  action  for  the  possession  oi 
the  real  estate,  or  for  the  purpose  of  quieting  title  to  tb« 
same,  against  any  one  except  the  executor  or  admini^ 
trator;  but  this  section  shall  not  be  so  construed  as  i^ 
quuring  them  so  to  do.    [In  effect  April  16th,  1880.] 


»rity  of  OTBcnton— sec.  ISSSn. 

SsTao  C»l- «al;  M  Cal.  182i  WCal-MIi  by  coeiecotor,  HOW.  651: 

tCAl.AH^z    m  to  Dortuflrstiln  property,  see  seC' iH^:  aon^iatra- 

kAc  of,  asaliut£Blrs,!0CaL,^;4TOal.  iGSi  39Cal.iii»i  Fagee. 

STs'eli.  4tB,l38tl,4ru:,C,L.J.633. 

O  deUvered  to  haiiB— aee  sec.  14S3. 

bm  by  eaeonlor, etc.— sees,  14»,15ai,lSfG«i(s.;  14CiUllT;39 

10!  3" """ 


I eirtmea— action  by,  not  compulsorr,  amrtt.  188li  whfin 
y  loaintaiu  ejeettnent,  18  Cal,*48i  ^(CaL  IHO;  81C»L146. 


1453.  Unless  it  satisfactarily  appear  to  the  court  that 
xei^i  - ,  isHuea,  and  profita  of  tlie  real  estate  for  a  longer 
;r.,i  -111.  tieceasaryto  be  received  bythe  esecutororafl- 
■,  wherewith  topaytliedebfaof  the  decedent,  01 


illr 


iOfOC 


metl   for   ihe  pcaacDtation  of  claima  against  the  eataW, 
■Btdirt^ct  the  executor  or  administrator  to  deliver  pos- 
Irton  i,£    all  the  real  estate  to  tbo  heirs-aHaw  at  de- 
Mes.     LI"  eilect  April  llith,  1S30,] 
Mivery  of  p: 


g  145a  If  any  person,  before  the  grantiog  of  letters 

"ssameni.ary  or  ofadmluistratioo,  embi'zzlcs  or  alienates 

of  the  moneys,  goofls.  chattels,  or  effeota  of  a  do- 

Ml,  he  V*  cbarjtealile  therewitli  and  liable  to  an  ac- 

by  the  executor  or  administrator  of  tliu  estate,  for 

" "  the  Talue  of  tbe  property  bo  cmbezilod  or  alien- 

)  be  recovered  for  the  beoeiit  of  the  estate. 

I  by  eieonlora,  Mc-torconversloD,  11  Cal.  250;  NCaLsOT: 

BMnllj,  »ec3. 14M, »«,  IMl  rl  itq. 


g§  1460  EFFECn  OF  PECBDEKTS. 

the  Superior  Court,  or  a  judge  thereof,  on  oath, 
person  is  suspected  to  have  concealed,  embe^ed,! 
gled,  conveyed  away,  or  disposed  of  any  moneys,! 
or  chattels  of  the  decedent,  or  has  in  his  posac 
knowledge  any  deeds,  conveyances,  bonds,  cent 
other  writings,  which  contain  evidences.of  or  tend  I 
close  the  right,  title,  interest,  or  claim  of  the  dec  ' 
any  real  or  personal  estate,  or  any  claim  ordei 
any  lost  will,  the  said  court  or  judge  may  cite  &ii^| 
8on  to  appear  before  such  court,  and  may  examine ' ' 
oath  ui)on  the  matter  of  such  complaint.     If  sucb . 
is  not  in  the  county  where  the  decedent  dies,  or  < 
letters  have  been  granted,  he  may  be  cited  and  ezi 
either  before  the  Superior  Court  of  the  connty  w! 
is  found,  or  before  the  Superior  Court  of  the  i 
where  the  decedent  dies,  or  where  letters  have 

? [ranted.    But  if,  in  the  latter  case,  he  appears  a 
ound  innocent,  his  necessary  expenses  must  M  silo 
him  out  of  the  estate.    [In  effect  April  16th,  1880.] 

Section  inapplicabie— to  transactions  after  death  of  deoed 
P.  Eep.  69. 

§  1460.  If  the  person  so  cited  refuses  to  appear 
suomit  to  an  examination,  or  to  answer  such  inter 
tories  as  may  be  put  to  him,  touching  the  mattei9( 
complaint,  the  court  may,  by  warrant  for  that  im 
commit  him  to  the  county  jail,  there  to  remain  in 
custody  until  he  submits  to  the  order  of  the  coart> 
discharged  according  to  law.    If,  upon  such  examio 
tion,  it  appears  that  ho  has  concealed,  embezzled, 
gled,  conveyed  away,  or  disposed  of  any  moneys,  | 
or  chattels  of  the  decedent,  or  that  he  has  in  hia  posses^ 
or  knowledge  any  deeds,  conveyances,  bonds,  contrar 
or  other  writings  containing  evidences  of  or  tendingtoc 
close  the  right,  title,  interest,  or  claim  of  the  deceaeatj 
any  real  or  personal  estate,  claim,  or  demand,  or  any  n 
will  of  the  decedent,  the  court  may  make  an  order 
quiring  such  person  to  disclose  his  knowledge  thereof » 
tlie  executor  or  administrator,  and  may  commit  him » 
the  county  jail,  there  to  remain  until  the  order  is  coffl- 
plied  with,  or  he  is  discharged  according  to  law;  and^ 
such  interrogatories  and  answers  must  be  in  ww^ 
signed  by  the  party  examined,  and  filed  in  the 
Tno  order  for  such  disclosure  made  upon  such  ex 
tion  shall  be  prima  facie  evidence  of  the  ri^ht  of  i 
ecutor  or  administrator  to  such  property  m  any 
brought  for  the  recovery  thereof;  and  any  judgm 
covered  therein  must  be  for  double  the  value  of  t}' 


esaed  by  llie  «rart  ot  Jury,  or  for  return  ot  tile 
mil  (iamii!.'e9  in  addition  thereto,  equal  to  Ibe 
iicli   r'^cp'Tt;.    In  addition  to  the  onamlnatiou 


iSl.    Tho  Siiporior  Coort,  or  a  JudRe  thereof,  upon 


ttxator,  aud  of  Lis  proceedlDjia  tlieieoo;  aad  if  tho 
rn  BO  cited  refuses  to  appear  and  render  such  ac- 
t,  tlio  court  may  proceed  ajrainst  tiim  as  provided  in 
■PMseding  section.    [In  effect  April  16th,  1880.] 


PROVISION  FOK  FAM1I.V. 


CHAPTER  V. 

OF  THS  PROVISION   FOR    THE    SXTFl 
OF  THE  FAMIL7,  AND   OF  THE 


UtT.  L  Of  ths  Pbotisioit  fob  thx  Sufpobt  of  Tjaii 

ILY. 

XL  Of  thb  Hoics8Tbai>. 

ABTICLE  I. 

Of  thb  PBOTI8IOV  FOB  THB  SUPPOBT  OF  THB  FAXILT. 

f  1464.  WldowandmlnorotaUdrenmayreniAliiindecedeiit'slKnsftell 
I  146ft.  All  property  exempt  from  exeenfloatobesetaiMitfarMBtfl 

!1466.  May  make  extra  anowamce. 
1467.  Payment  of  allowance.  «, 

1468.  Property  set  apart,  how  apportioned  lietween  widow  taid» 

OT&D.. 

S  1469.  Estate  1  ess  tlum  fifteen  hundred  4o]]aTS  to  go  to  wife  aoddd^ 
those  less  than  three  thousand  to  be  sommarfly  adauv  j 
tered 

S  1470.  When  allpniperty  to  go  to  idiildren.  j 

§  1464.  When  a  person  dies,  leavinn:  a  widow  or  ndo<^ 
children,  the  widow  or  children,  nntil  letters  are  gno^'  { 
and  the  inventory  is  returned,  are  entitled  to  remain  ia  | 
possession  of  the  homestead,  of  all  the  weariog  &PP^ 
of  the  family,  and  of  all  the  household  furniture  of  tw  | 
decedent,  find  are  also  entitled  to  a  reasonable  provisioB  j 
for  their  support,  to  be  allowed  by  the  Superior  Court,  of  | 
a  judge  thereof.    [In  effect  April  16th,  1880.]  \ 

Occupying  homestead— until  letters  granted,  15  GaL  47:  rent  Ck  | 
after  return  of  inventory,  My.  P.  Bep.  5ft.  | 

•  ^Ho^iehold  ft™im«-«or*.,«i,  -lott-1  to  widow.  Mr.  ?■  «• 

Other  personal  property— widow  has  not  control  of,  29  CaL  5U>      ^ 
TroviaionB  for  support— of  family,  sees.  1466, 1467. 

S  1465.  Upon  the  return  of  the  inventory,  or  at  aV  i 

BUDsequent  time  during  the  administration,  the  coort  ib^>  ' 
on  its  own  motion,  or  on  petition  therefor,  set  apart  ij 

the  use  of  the  surviving  husband  or  wife,  or,  in  case «  ^ 

his  or  her  death,  to  the  minor  children  of  the  decedflft  , 

all  the  property  exempt  from  execution,  including  *J  i 
homestead  selected,  designated,  and  recorded;  protm^ 


liomestead  n'as  selected  from  tlie 


..  iroutof  tlieseparatenropenytif 

t^cedent,  tlic  decedent  not  Uaving  joinetl  IliereiD.  tlia 
t  mu-tc  select,  designate,  aail  Bet  ^pait,  aad  causa  to 
econled,  a  bouiestetkil  for  tbe  use  of  tlia  BurviviDf; 
laml  or  wife  and  tUe  minor  children;  or  if  tliere  bo 
urviTiug  husband  or  wife,  tlica  for  tbe  una  of  tbo 
)r  cliildren,  in  iha  manner  provided  in  article  two  oE 
•I)a|>ti.>r,  out  of  tbe  common  properly,  or  if  tliera  be 
oDQiDOD  property,  tlien  nut  of  tbe  real  estate  lielong- 
K>  the  decedent.  [Ineffect  April  Ditli,  ISiiO.]..^^ 
meHead-naturo  at  estate.  »  CU.  II:  extent  oE  »  CaL  3Mi  31 
li'i;  4;  Cal-^e-j: :  residence  reqiili8a.tl2CaLu2D.ii30:  wneurl^btiiui 

Bpart  homeaisBd— "miir"lnUipnteil'*iun,"Iir.P.B<p. 
.£ia:aat/<>r  hicIge,KV«l.ll*.3MiU<;al.  lOi:  lu  Uie  man- 
in.  i(l._WSl_EstiiiojjMliirii), 


iCuiDlinUMai,  M  Cnl.  M 
CoDBTS,'  teai  71 


Rcnblii  ui-opfn/,  3)  u.il.  (MJi  onlci  iniiat  iM  rermiJei 
lejaasuWltuM.not'p'Tiiiltleil.MCiil.  1U5. 
•{■■nte  propcni'  of  pcnon  Mleoltng,  ato.— 1 

|146a  If  theai 

!^rc  oE  tlie  widow  and  cliildren,  c_  ,  ..._   

a  judce  thereof  must  luiko  sucti  reasonable  allowancr 
*  of  tlio  estate  as  sliall  be  necessary  for  tlio  : 


__ _,  ._ _  _  longer  tban 

"■year  ntter  granting  Ictiem testamentary  or  oE  adminis- 
"lou.     LIq  "Ifect  April  liitJi,  ISSi).] 

^^milr  allawazice -mar1uabuUIor.il;.  P.  Bep.l  I  maintenance  «.e- 
KUiUj  LQ  clrciuustaneea,  ZJ  Cal.  SO. 

S  1467.  Any  allowance  made  by  the  court  or  Judge,  f  n 
Tordunce  with  tlia  provisions  ol  tbis  article,  must  ba 
^"1  in  preference  to  all  otlier  cbarges,  escept  funeral 
'arges  and  expenses  of  administration:  and  nny  Eucli 
^ow.ince,  will-never  made,  may,  !u  tlio  discretion  of  the 
^rt  or  judge,  take  effect  from  tlie  deatb  of  tliedecedent. 
8  1468.  Wben  property  is  set  apart  to  tbe  use  of  tba 
■■nilj,  in  accordance  witU  the  provlBiona  of  this  cliaptei, 
Com  ciT.  Pboo.— *!. 


I 


If  the  dee«d«nt  left  a  ^doi? 
DO  minor  child    sach  pr 
iridow  ot  •QCTiv  Dg  bOBba 
minoi  child  OT  children  th 
b«10DK  to  tb«  widow  ur  s 
malnder  to  the  cliild.  or  Ir 
there  be  more  than  ooe     J  f 
las  hushand,  tl  e  nhole 
cliTMren.    If  the  property 
lected  from  the  separate  | 
court  can  only  set  it  apn 
dea!([Dated  in  tbe  order  and    I 


1  e  n  lioinesMi 
(if  tl  o  deceaM 
1  m  ted  period, 
-3  in  the  MT 


subiect  to  such  order     [ApptOT«d  F 


Wher*  wldoii  luu  ■ 

§  1469.    If,  upon  the  r 
estate  of  a  deceased  per 
that  the  valne  of  the  wh 
sum  of  flfteeo  Imodred  d  1 
or  minor  children  of  the  d 
thereof  shall,  by  order   re  j 
appear  on  a  day  fixed,  to  si  a 
laid  estate  aliould  not  be  as^  iri 
of  tbe  iamily  of  the  decf-ased 
given  and  proceed  ngs  had    n 
vided  Id  sections  ono  th<u 
three,  ooe  tliousand  b  e  hUD 
thousand  Bii  hundred  and 
upon  the  bearing   the  cou 
estate  does  not  exceed  the  f 
ItBhall,  by  a  decree  for  tha 
and  auppart  of  Ihe  widow  ■x 
"ft  widow  and  in  nor  chijdre 
the  children,  if  there  be  sn 
tbe  widow,  the  whole  of  the 
the  expenses  of  the  last    1 
charges,  and  expenses  of  a 


he  inventory  fl! 
1  appear  tliElH 
loc-4     ot  ejcM4 


uais  why  tba  v\ 

le  I  fartbe    seandl 

Not  CO  thereof  si 

1         I    ndred  and  i 


h  dreo,  if  tE 
no  IV  dow,  tim 
no  cb  Idren,  Itai 


furthe 


pioceedmgs   a  the  adm  n  stratloB,  l 
be   discovere  1         In   effect  Apm 


be  n 

[urthec   I 


S  1470.  If  the  widow  Eias  a  n 
her  own  property  equal  to  tlie  pc 
the  preceding  Hectiona  of  thi»  uri 
■o  set  apart,  other  than  the  li"- 


[In  effect  April  16th,  litSO.] 


r 


tagtt! 


't  oC  ibe  appraU«iB.   Majority  an 


to  penon  enttUM. 
cceiuiw  lira  ttiDii. 
PjwrCUiBKUiie. 
u(irJtr>  vblcn  11U7 

B  report  of  tbe  >p- 


ly  lakeadMatberb 


1  chargeable.    Per! 


Isedliu' pro 


i  1474.  If  tho  liomeatead  aelected  by  the  liosbaad  and 
te,  or  either  of  them,  during  theii  coverture,  tatd  le- 
tfled  n'liilo  both  were  living,  vras  eoleoted  from  tha 
Bitnunity  property,  or  frora  the  separate  property  of  the 
*«on  selectinK  or  joining  iu  tiie  selection  ot  llio  aame, 
■Xeata,  on  the  death  of  tfio  Luaband  oi-  wife,  absolutely 
-tlie  survivor.  If  the  liomeatead  waa  selecied  from  the 
iparnte  property  of  either  the  liusband  or  tUo  wife,  with- 
».  v:_  __  1 .  !.. — ._   -- (lie  (jeatli  of  the  person 


oihi 


property  it  was  Belected,  la  hia  or  lier  heire, 

.a  powor  of  *lie  Superior  Court  to  aasign  it  for 

'riod  to  the  family  ot  tlie  decedent.    In  either 

nut  subject  to  the  paymeiit  of  anydebtorliabil- 

..rted  by  or  existing  against  the  husband  and 

!i  lier  of  them,  previous  to  oi'  at  the  time  of  the 

inch  husband  or  wife,  except  aa  crovided  In 

(Jode.     [In  eSect  April  llith,  1880.  \ 

rnilly.  and  setting  ni 

iMpofb 
CodesjM 

■  S  1475.  It  the  homestead  selected  and  recorded  prior 
It  tha  death  of  the  decedent  be  returned  in  i.he  inventory 
•ppraiaed  at  not  eKcuediuB  live  thousand  dollars  In  value. 


orwaapreTlooalj  appraised  as  provided  in  tbeCiTilfl 
•nd  SDcb  appraised  tsIuo  did  not  exceed  that  K~^ 
Superior  Conn  must,  by  otdor,  set  it  off   ' 
wboin  title  is  Tested  b;  lli»  prereding  b 

bo  subsiscinfi  liens  or  incunibraDcca  ontb , 

claims  secured  thereby  mu^t  be  presemed  and  alloot. 
other  claims  against  tbo  o^^t.iie.    I!  iIiq  funds  of  tlwtri 
I    be  adequate  to  nay  ill  ■ '       -        -        -■  ■  — ' 

claims  so  secDredmr-*  >■- 
fuDdsof  theestatet- . 
claims  so  secured  shall 

claims  allowed,  and  the:  lii'in  or  incnmbra , 

stead  shall  only  be  eufontd  .-igainst  tba  lio: 

any  deficiency  reraainiiiK  ul^er  such  p^vmeut.     rin  < 
April  Itilb,  1880.] 
BaiDMMsd  stlMtcd  during  iecedeai'a  llfeiiias— elle«t  of  i 

Lltn*  or  loaacabniioM— on  lionestead,  former  effect  at 
■{■vt  UDniiigeil  pramtses,  a  CA.  tm. 

§  1476.  Itthe  homesti::td,  asselected  and  recordi 
returned  In  the  Inventorv  appraised  at  mora  thai 
thouaand  dollars,  the  Bp;lr3i:^l-r9  must,  before  they  i 
tbeir  relum,  ascertain  and  appraise  the  value  oL 
homestead  at  the  time  tbo  samo  n'as  selected,  and  tf  I 
value  exceeded  five  tliousiind  dollars,  or  it  the  ' 
itead  n'BS  appraised  as  provided  in  the  Civil  Uod 
such  appraised  value  exceeded  t1j;it  sum,  the^ 
must  determine  whether  tlio  pri^mise.?  can  be  dll 
without  material  injury,  nnd  if  they  Hud  that  tlia7 
be  thus  divided,  they  inu.st  .idmeasuro  and  sec  aRii 
the  parties  entitled  thereto.  Rueh  portion  of  thepreB 
including  tita  dwelling- hoiii'e,  as  ivill  amount  In  Till 
the  sum  of  lire  thousand  doUarEi,  and  make  report^ 
glvin({  the  metes,  bounds,  iiiul  full  description  of  the 

*■ ■ rt  as  ahomesti'ail,    IE  the  appraisera  findi 

s  exceeded  in  value,  at  the  time  of  tbd! 
lection,  tuesum  of  five  thoLLsaud  dollar,  and  thattl 
cannot  be  divided  wlthcut  luaterial  injury,  they  mlUll 
port  such  finding,  and  thpreafier  tho  court  may  mita 
order  for  tba  sale  of  the  )irtuiises  and  the  distrlbotlilB 
the  proceeds  to  the  parties  entitled  thereto.  [In  "■ 
July  1st,  1874,] 
AptmlstuWDt— canenlly,  a<:':,  im. 

g  1477.  Any  two  of  the  appraisers  concnrringnuj 
charge  the  duties  imposed  ujiau  tho  three,  and  nukt 
report.    A  dissenting  report  may  be  made  bf  tiMr" 


liser.  The  report  must  state  fully  the  acts  of  tba 
Users.  liotli  reports  may  be  heai^  and  coaaidered 
le  court  ID  dei(>rmiulng  a  conflrmation  or  rejection  of 
Da.jorit::v'  report,  but  tli6  miiioiity  report  must  In  un 
be  coiilirmed. 

1478.  "Wlien  tie  ri:port  of  tbe  appraisers  Is  filed,  toe 
■t  muKfc  sot  ii  day  for  liearlnjf  any  objections  thereto, 
ajioy  one  interested  in  tbe  estate.  Notice  of  the  hew- 
TniiKr.  tin  givpn  for  bhcIi  time,  and  in  such  mannor  as 
y  direct.    If  tbe  court  be  BatiaQed  that  tlio 


art 


beconfinned,  otberwlse  rejected. 

tbo  report  is  rejected,  the  court  may  appoint  new 

er9    to  cxaminu  and  report  tipon  the  homestead, 

proceedings  ma;;  be  bad  far  the  conflnnatloa 


and  report  tipoi 
, _„.,  may  bebad  tor 

rejection  of  Hieir  report  aa  upon  tlio  first  report. 


1674.] 

IS  1479,  14)».  UHl,  US2,  1483,  1481  are  repealed.  [In 
ect  July  1st,  1571.] 

g  14BS.  Ttie  cosls  of  all  proceedings  in  the  Superior 
mrt  provided  fur  ia  this  chapter,  must  be  paid  uy  tho 
tate  as  cspeu^ea  of  itdmlDlstration.    Feraonx  nucceed- 

SViy  pnreliase  or  otiierwise  to  the  interests,  rigbts,  and 
0  of  succGsaurs  to  lioiijesteads,  or  to  tlie  light  to  bave 
Dmeat(>a.dFi  set  apart  to  tbem,  as  in  this  chanter  proTided, 
»iTo  all  rlio  rinliM  niid  lieneflts  conferred  by  law  on the 
.3  and  rights  they  acquire.    [In  ef- 

rable  out  ol  aMate,  Uy.  P.  Bep.  IM. 
S  1486.    A  certified  uopy  of  eTery.flnal  order  made  In 

^orsaanco  of  this  artitlo,  by  which  a  report  is  couQrmed, 
woperty  assigned,  or  sale  eoniirmed,  must  be  recorded  In 
ttw  office  of  tlio  recorder  of  the  couuty  where  the  homo- 
Read  property  is  situated. 
Oeiti6ed  oopr-recorOlng,  tee  wc.  1J19. 


/^X.  _L 


§  1490  CLAOfS  AGAINST  BSTATC 


CHAPTER  VI. 
OF  CLAXBC8  AGAINST  THS  SSTATE. 

1 1490.  Notice  to  creditors.  Additional  notice. 
I  1491.  Time  expressed  In  the  notice. 
I  1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 
1493.  Time  within  wbich  claims  against  an  estate  most  be  pi 
I  1494.  Claims  to  be  sworn  to,  and  when  allowed,  to  bear  same 
est  as  judgments. 

!1496.  Probate  judge  may  present  daim,  and  action  thereon. 
1496.  Allowance  and  rejection  of  claims.  ^  , 

1497.  Approved  claims  or  copies  to  be  filed.   Claims  sec vredbjl 

may  be  described.   LostclaimH. 
1 1496.  Rejected  claims  to  be  sued  for  within  three  mnntiis. 
S  1499.  Claims  barred  by  Statute  of  Limitations.    When  and  irbofr>^ 

bate  judge  may  examine. 
g  1500.  Claims  must  be  presented  liefore  snit. 
C  1501.  Time  of  limitatfoQ. 

I  1502.  Claims  in  action  pending  at  time  of  decease. 
S  1503.  AUawance  of  claim  in  part. 
$1504.  Effect  of  judgment  against  executor. 
S  1505.  Execution  not  to  issue  after  death.   If  one  is  levied  the  pn^ 

crty  may  l>e  sold. 
S  1506.  What  judgment  is  not  alien  on  real  property  of  estate. 
H  1507.  Hay  refer  doubtful  claims.   Kffect  of  referee's  aliowance  or 

rejection. 
S  1508.  Trial  by  referee,  how  confirmed  and  Its  effect. 
«  1509.  Liability  of  executor,  etc.,  for  costs. 

1510.  Claims  of  executor,  etc.,  against  estate.  , 

1511.  Executor  neglecting  to  give  notice  to  creditors,  to  be  mofff^ 
I  1512.  Executor  to  return  Statement  of  claims. 


I 


§  1490.  Every  executor  or  administrator  mnat,  imsi^ 
diately  after  bis  appointment,  cause  to  be  published  u 
some  newspaper  of  the  county,  if  there  be  one,  if  sot, 
then  in  such  newspaper  as  may  be  desisnated  ty  ^ 
court,  a  notice  to  the  creditors  of  the  decedent,  reqairias 
all  persons  having  claims  against  him  to  exhibit  tbeffl. 
with  the  necessary  vouchers,  to  the  executor  or  admiiu?' 
Irator,  at  the  place  of  his  residence  or  business,  to  bes^ 
fied  in  the  notice;  such  notice  must  be  published  as  often 
as  the  judge  or  court  sliall  direct,  but  not  less  than  pn« 
a  week  for  four  weeks;  the  court  or  judjge  may  also  direct 
additional  notice  by  publication  or  postmg.    In  case 
executor  or  administrator  resigns,  or  is  removed,  b< 
the  time  expressed  in  the  notice,  his  successor  must 
notice  only  for  the  unexpired  time  allowed  for  such 
sentation. 
Pablication  of  notice— how  often,  $  1705. 


a  thousaud  dullar!i,  and  four  mantba 


ircB  of  appraiBemoniBD'ern— My.  P.  ilep.SOJ. 
t492.  After  tlict  notice  is  given,  as  required  by  the 
Iding  Bection,  »  cop;  thereof ,  iritb  tlieaUidavitof  due 
tcatloQ,  OT  of  publication  and  posting,  must  boliled, 
Upon  such  affidavit  or  other  testimony  to  the  sat  isf  ac- 
of  tha  court,  au  order  oi  decree  showing  that  due 
$e  to  creditors  has  been  itiven,  uud  directing  that  such 
T  or  decree  be  entered  iu  the  minures  and  recorded, 
t  be  made  by  the  court. 


1493.  All  claims  arising  upon  contractR,  whether  tlia 
le  be  duo,  not  due,  ot  contingent,  must  ba  presented 
hiu  the  time  limited  in  the  notice,  and  any  claim  not 
^■i:e'=»iiri?il  is  barred  forever;  provided,  hoieecer,  llial 
?u  it  i^  made  to  appear  by  the  affidavit  of  the  claim 
.  Ill  ilii!  aatisfactioQ  of  the  court,  ov  a  judge  thereof, 
the  olaimant  had  no  notice  as  provided  in  this  ciiap- 

1 jjf  being  out  of  the  State,  it  may  be  pre- 

_  ./  time  before  a  decree  of  distribution  is 
[In  effect  April  loth  1H8U  j 


tthe  cla 

Is 


1494-6  CLAIMB  AGAINST  SSTATK. 

§  1494.  "Every  claim  which  is  clae,  Trhen  pi 

the  executor  or  administrator,  must  be  suppoited 
affidavit  of  the  ciaimamt,  or  some  one  in  bis  behal!,]j 
the  amount  is  justly  due,  that  do  payments  have 
made  thereon  which  aie  not  credited,  and  that  tiiei 
no  offsets  to  the  same,  to  the  knowledge  of  the 
If  the  claim  be  not  due  when  presented,  or  be  cent 
the  particulars  of  such  claim  must  be  stated.  vni^\ 
affidavit  is  made  by  a  person  other  tban  the  clain 
must  set  forth  in  the  affidavit  the  reason  why  it  is] 
made  by  tlio  claimant.  Tbe  oath  may  be  taken  ' 
any  officer  authorissed  to  administer  oaths.  The  ext 
or  administrator  may  also  require  satisfactory  too 
or  proofs  to  be  produced  in  support  of  the  claim.  If' 
estate  be  insolvent,  no  greater  rate  of  interest  sball] 
allowed  upon  any  claim  after  the  iirst  publication  of  r 
tice  to  creditors  than  is  allowed  on  judgments  obtaioc 
the  Superior  Court.    [In  effect  April  IGth,  1880.] 

Bvwy  claim—slgniflcation,  see  under  CIjAIm,  sec.  1498ii:  oa 
gage  or  lien,  see  sec.  1500  and  note. 

Affidavit— by  person  other  tban  claimant,  foimexly  held  mi 
14  CaU  179;  need  of,  18  Cal.  422. 

Section—when  not  to  be  invoked,  42  CaL  174. 

Contingent  claim— see  18  Cal.>A22;  49  CaL  111. 

Interest -on  claim.  14  Cal.  172:  waiver  of,  My.  P.  Bep.  2»:  <m 
ment  against  administrator,  19  CaL  98:  where  Judgment  oa.  re, 
claim,  lb  Cal.  376. 

Insolvent  estate— rate  of  interest  restricted.  My.  P.  Bep.  5S. 

§  1495.  Any  judge  of  a  Superior  Court  may  pnaa* 
a  claim  against  the  estate  of  a  decedent  for  allowaDOi 
to  tlie  executor  or  administrator  thereof,  and  if  tlw  «•■ 
ecutor  or  administrator  allows  the  claim,  he  must  tf 
writing  designate  some  other  judge  of  the  Superior  CW" 
of  the  same  or  an  adjoining  county,  who,  upon  the  pi^ 
sentation  of  such  claim  to  him,  is  vested  with  power  fs 
allow  or  reject  it,  and  the  judge  presenting  such  clalBiifl 
case  of  its  rejection  by  the  executor  or  administrator,  * 
by  such  judge  as  shall  have  acted  upon  it,  has  the  sals' 
right  to  sue  in  a  proper  court  for  its  recovery  as  other pj 
sons  have  when  their  claims  against  an  estate  are  rejected 
[In  effect  AprU  IGth,  1880.] 

§  1496.  When  a  claim,  accompanied  by  the  af  ^ 

required  in  this  chapter,  is  presented  to  tne  execi  <" 

administrator,  he  must  indorse  thereon  his  allowa  v 

rejection,  with  the  day  and  date  thereof.    If  he  all(  ^ 

claim,  it  must  be  presented  to  a  judge  of  the  Sd  «. 

Court  for  his  approval,  who  must  m  tne  same  mar  >* 


sz'as 


CUmB  AOAINET  EStXIO.  S  1497 

ipoTi  it  bis  allowaDce  or  rejection.  If  tho  execntor 
linist^at-or,  or  tbo  judge,  refuge  or  neglect  to  ia- 
Bucb  allowiiucB  or  rejectiou  for  ten  days  after  tbo 
liaLS  Ueeti  priisente<l  (o  liim,  Biicli  refosiU  ol  neglect 
\%  (be  option  of  the  claimant,  hu  deemeil  equintlent 
^ejection  on  the  tenth  Hay ;  and  >(  tiie  pieMotatbu 
kda  by  a  notary,  the  ccttiiiL'nio  of  aucU  notary,  ud- 
«1,  sliall  ba  prinia/aciflevideaco  of  such  pieaeuta- 
toil  tbo  (late  tlieruof.  If  the  claim  be  presented  to 
cecutor  or  administrator  befom  tbo  expiialion  of  tliu 
kitnitetl  for  the  presentation  of  claims,  tba  same  ia 
nted  in  time,  fliough  jicied  upon  by  the  executoc  or 
nistt-^Ator,  and  by  tlie  judge,  after  tbe  ezpiratiou  of 
itmc.  If  tbo  claim  be  piiyablu  iu  a  particular  klnil 
yamy  or  ourreucy,  it  shail,  if  nllowed,  bo  payable  only 

-' currtncy.    [In  effect  April  Ititb,  1880.] 

lim-UF  Biiwator,  vorlul  ddC  CDOnxb.UCnl.  IM: 
-.  Buffliieiit.  'i4  i:ai.  fi:  by  liidge,  49  Oil.  IM;  on 

^^ .Cal.<liiBencr3iiy,cffi:tto(,lsCaL«Ji!lSC«l,«i. 

■etion  of  claim— by  eiecutor'a  LiiactloD,  H  Cti.  2Us  tiy  Judge, 
lOs.Sif  C^99i  fDn)ieriirao[3bfrore,^]Cal.aGI. 
1.497.  Every  claim  allowed  by  ti^s  ezecator  or  ad- 
istmtor,  and  approved  by  a  judge  of  the  Superior 
rt,  or  ii  cony  tiiereof,  as  bcreinafter  provided,  must. 
Aa  tljirty  days  tliereafter,  be  filed  iu  tlie  court,  and 
snked  among  tbo  nek  no 'ivl  edged  debts  of  the  estate, 
-  paid  in  due  course  of  administration.  If  the  claim 
-  -  [led  on  a  bond,  bill,  note,  or  auy  otber  insirument, 
of  BucU  iuatrument  must  ncuompany  tbe  claim, 
'  '     '   '  mt  must  be  exbiblted,  if  de- 

...._..  jr  destroyed,  in  wbicli  case  tbo 

-  must  accompany  bia  claim  liy  Lis  offldavit,  con- 
„„  a  copy  or  particular  descri[ition  of  such  Instru- 
ll  and  stating  its  loss  or  destruction.    If  tbe  claim,  or 
t  ttaereof7be  secured  by  a  mortgage,  or  otber  lien 
}  been  recorded  in  tboofliceof  tbe  recorder  of 
in  wtiicli  tlie  land  afTGuiGd  by  it  lies,  it  sball 
C  to  describe  the  mortgage  or  lien,  and  refer  to 
>inme,  and  pago  of  itH  reconl.    If,  in  any  esse. 
itLaslcftauy  original  voucliei  iutbo  liandaof 
ir  or  administrator,  or  suffered  tbo  same  to  bo 
__iirt,  ha  may  witUdraw  tliu  aame  irben  a  copy 
has  been  already,   or  is  tlien,  attacbed  to  ui* 
^  A  brief  description  of  cviry  claim  filed  must  bo 

■iered  by  the  clerk  in  tlin  rpjistiir,  sbowlng  tbe  name  of 
Hcluimaat,  the  amouut  and  cliarartei  of  tlio  claim,  rate 
I  iDlecest,  and  date  of  nllowiuicc.  [la  effect  April  16tb, 
ttO,]  ' 


1498-1501    CLAIMS  XQAIS8V   ESTATIS. 

Allowed  claiiii^-«tatii8  0f,6  Cal.ee6:  23  Cal.  JO;  U  CO. 

152 :  not  interest  bearing.  My.  P.  Bep.  I2S. 

Filing  claim— omission,  when  does  not  bar*  24  GaL  411:  j 
merely  directory,  46  Cal.  904. 

Claim  secnsed  by  mortgage.  etOd— eee  sec.  1900  aad  n0le,i 
27Cal.S50.  •  •  ' 

§  1498L  When  a  claim  is  rejected  either  bytiiei 
utor  or  administrator,  or  a  judge  of  the  Superior  " 
tlie  holder  must  bring  suit  in  the  prox>er  conrt 
executor  or  administrator  within  three  months' 
date  of  its  rejection,  if  it  be  then  dae,  or  withiij 
months  after  it  becomes  due,  otherwise  the  claim  •■ 
forever  barred.    [In  effect  April  16th,  1880.  J 
Time  for  bringing  sait— sec.  1501;  2  CaL  385;  19  CaL  85;  JihL\ 

§  1499.  Ko  claim  must  be  allowed  by  the  ezc 

administrator,  or  by  a  judge  of  the  Superior  Court, 

is  barred  by  the  Statute  of  LimitatiouB.     When  a< 

is  presented  to  a  judge  for  his  allowance,  he  may,  'a 

discretion,  examine  the  claimant  and  others  on  oatb,i 

hear  any  legal  evidence  touching    the  validity  of 

claim.    [In  effect  April  16th,  1880.] 

Statute  of  Limitations— sees.  835-363:  object  of,  sec  JS3:  to 
period,  19  Cal.  85;  and  time  of  vacancy  immaterial,  10  CaL 
caucy  in  administration  does  not  affect,  sec.  1501  and  note:  on , 
mcnt  against  decedent,  19  Cal.  97:  allowance  of  barred  ctaim.! 
bindiQGr.  !23  Cal.  363 1  note  for  outlawed  debt,  when  valid,  90  CaL .' 
-when  debt  barred,  51  Cal.  215. 

§  1500.  No'holder  of  any  claim  a^inst  an  estate 
maintain  any  action  thereon,  unless  the  claim  is  first 
sented  to  the  executor  or  administrator,  except  in  tbe 
lowing  case:  an  action  may  be  brought  by  any  bolder 
a  mortgage  or  lien  to  enforce  the  same  against  the 
erty  ot  the  estate  subject  thereto,  where  all  rec 
against  any  other  property  of  the  estate  is  expressff 
waived  in  the  complaint;  but  no  counsel  fees  sbalJ  I* 
recovered  in  such  action  unless  such  claim  be  so  pi^ 
sented.    [In  effect  March  15th,  187G.] 

No  action  on  claim— wttbout  presentation,  38  CaL  3:  claim  (mn' 
but  not  extinguished,  50  Cal.  145. 

Mortgage  or  lien,  presentation  of  claim  on— need  of .  6  Cd.  X; 
24  Cal.  4J9;  27  Cal.  350;  46  Cal.  154,  222;  52  Cal.  232:  effect  of  ttUvtM 
bar.  etc.,  see  last  subhead,  and  10  Cal.  555;  21  Cal.  67;  42  CaL 499;  MGf 
145;  Hii).  S.  A  L.  Soc.  v.  Jordan,  May  19th,  1880;  5  Pac.  C.  L. '•>>!• 
obiectiou  too  late,  26  Cal.  56u:  subsequent  proceedings,  see.  \SBiu 
Cal.  24;  24  cal.  499;  47  Cal.  154:  mmecessary,  where  no  relief  aiM 
against  estate,  42  Cal.  17»;  45  Cal.  433:  changes  in  statotet,  we  Bia  5. 
A,Jj.  Soc.  V.  Jordan,  Ifay  19th,  1880;  5  Pac.  C.  L.  J.  391. 

§  1501.    The   time   during  which   there  shall  Im.« 
vsLcancy  in  the  administration  must  not  bo  included  iB   | 
any  limitations  herein  prescribed. 


CLAOta   AGAINET    KSTATE.  §§   1904-5 

32.    If   an  action  Is  pendm!;  againat  the  decedent 

itue  of  lilBdeatli,  the  plaintiff  must  la  like  manner 
i  Ilia  claim  to  tlie  escomor  or  iidministrator  tot 
ace  or  rejection,  aulhenticited  as  required  in  other 
knd  no  recovery  aliall  be  liad  in  the  action  nuless 
>e  maile  of  tlie  presentatiooBreqaircd. 
1  pending  at  death— whcro  ilsath  alter  TercUol.  claim  nwfl 
res«?¥iti?il.  So  C>l.«.imclseBaer.iw<l:non.preMntallono(  claim, 
a  vraived.  M/.  r.  Bep.  eli  Si  Cal.  SIS. 
(03.  "Wbonever  any  claim  Is  presented  to  an  esec- 
ir~inliQiniatcalor,  or  toajmlgo.uod  lie  la  willing  to 
Ibe  same  in  part,  ho  miiHt  state  in  Ms  Indoraement 
aouiit  lie  ia  willing  to  allow.  It  the  creditor  refuse 
ept  t  bo  amount  allowed  in  aaHpfaetion  of  his  claim, 
^a.  recover  no  costs  in  any  action  therefor  bronght 

etlm  i/xecutor  or  administrator,  unless  lie  recover  a. 
nmoiiut  than  that  offered  to  be  allowed.    [In  effect 

iietii.  it>so.j 

te— «GC.  II93R. 

L504.  A  judgment  rendered  againBt  an  executor  or 
&3trator,  upon  any  claim  for  money  against  tfis 
te  of  Ilia  testator  or  intestate,  only  establishea  the 
■  in  tbo  same  manner  33  if  it  bad  been  allowed  by 

Pjutor  or  administiator  and  a  judge;  and  the  judp- 
ust  be  that  tlie  executor  or  administrator  pay,  lu 
irse  of  admini  strati  on,  the  amount  aacertained  ta 
,  A  certified  transcrijit  of  the  original  docket  oi 
Ipnent  must  be  filed  among  the  papers  of  the 
In  ccinit.  No.  execution  must  Sshub  upon  bucIj 
prn^nt  nrr  shall  it  create  any  lien  upon  tlie  property 
'  i"  or  Give  to  tho  iiidciDent  creditor  any  pri- 

iji.;at.     [In  eHect  April  16th,  1S80.] 
j3ingt  exacntor,  etc.— Ijy  iletsull:.  D  Gal.  IM;  vbere  at- 
.1.  ^«ljMCal.3li.^^6J!  HitertBt,  W  CjO.  m:  wbere  de- 

-.XQ  coOTM  nf  adminiBtraUoB— {iroper  roim  ol  Juds- 

.  iimenilmeat  of  Ju^lyiutinE  HliBre  pei«oiul,  lb  tii,  3IH. 
.■a  iuD>blB-oajuJKiiioiil.33CBL17eiNCal.224;  SSCaL 

11505.  When  any  judgment  hae  been  rendered  tor  or 
bisst  the  (eatator,  iotescato  iu  hia  lifetiOke,  no  execution 
tSa  issue  tboreon  after  liia  death,  except  as  provided  in 
WioQ  SIS  hundred  and  eiglity-six.    A  Judgment  ajcaiiul 


1506-8  CLAXM8  AOAIMST  SSTATIS. 

tho  decedent  for  the  recovery  of  money  nraBtbe] 
to  the  executor  or  administrator  like  any  other* 
execution  is  actually  leried  upon  any  pxoiMxtTi 
decetlent  before  his  death,  the  same  maybesoMI 
satisfaction  thereof;  and  the  officer  making  the 
account  to  the  cxecnror  or  administrator  for  anji 
in  his  hands.    A  judgment  creditor  baving  a  ji 
wliich  was  rendered  against  the  testator  or  inti 
his  lifetime,  may  redeem  any  real  estate  of  the  de 
from  any  sale  under  foreclosure  or  execution, 
manner  and  with  like  effect  as  if  tbe  jadgment 
were  still  living.    [In  effect  ^larch  28l;h,  1874.] 

Apnlloatlon  of  section— to  foredosore  of  mortiEage,  9  CaL] 
14  CaLiUO. 

Jadgnpnt  against  decedent— limitation  of,  19  CaL  97: 
'  when  luay^boiircscuteU  by  absent  creditor,  23  CaL  96. 

Sold  for  tho  satisfaction  theroof— generally,  37  Gal.  W: 
scutlou  void,  no  saUaf action,  52  CaL  Ua. 

§  1506.  A  judgment  rendered  against  a  decedc 
Ing  after  verdict  or  decision  on  an  issue  of  fact,  but 
Judgment  is  rendered  thereon,  is  not  a  lien  on  tbe^ 
property  of  the  decedent,  but  is  payable  in  due  cor 
administration. 

§  1507.  If  the  executor  or  administrator  donbts 
correctness'of  any  claim  presented  to  him,  he  maj 
into  au  agreement,  in  writing,  with  the  claimant,  to 
the  matter .  in  controversy  to  some  disinterested 
to  be  approved  by  the  Superior  Court,  or  a  judge 
Upon  filing  tlie  agreement  and  approval  of  such  cooit 
judge,  in  the  office  of  the  clerk  of  the  court  for  tbe  cor" 
in  which  tlie  letters  testamentary  or  of  administiai 
were  granted,  tlie  clerk  must  enter  a  minute  of  tbeoi 
referring  the  matter  in  controversy  to   the  person  » 
selected;  or,  if  the  parties  consent,  a  reference  niaybw 
in  tlio  court;  and  the  rejiort  of  the  referee,  if  confirm* 
establishes  or  rejects  the  claim  the  same  as  if  it  bad  bj*  i 
allowed  or  rejected  by  the  executor  or  administrator  i* 
judge.    [In  effect  July  16th,  1880.] 

§  150&  The  referee  must  hear  and  determine  tbe  mf* 
ter,  and  make  his  report  thereon  to  the  court  in  which  v 
Appointment  is  entered.  The  same  proceedings niuH  b* 
hail  iu  nil  respects,  and  the  referee  shall  have  tbeau* 
powers,  be  entitled  to  the  same  compensation,  aqdsobje^ 
to  tlie  same  control,  as  in  other  cases  of  reference.  Xte 
court  may  remove  the  referee,  appoint  anotlier  in  ^ 
place,  set  aside  or  contirm  his  report,  and  adjudge  oosfik 


Ipet^ona  against  esecntora  or  admiaistraton,  and  ths 
iiBU't  of  tho  couiC  Ihereoa  ahall  be  aa  Talid  aud 
x^l,  in  alliespecta,  aa  if  the  same  had  been  teudared 
lit;  comiaeii::ed  by  ordinal?  ptocaaa. 


S09.  When  a  judgment  Is  lecoTared.  with  aosta, 
Bt:  any  executor  or  administrator,  he  ^lall  b«  jndl- 
ilJy  liablo  for  sucli  costB,  but  they  must  be  allowed 

n.  liifiailministrationaccouDt3,unleBBit  appears  that 
.uib  or  pioceeilins;  iu  TCliicb  the  costs  were  taxed  waa 
jcut-ed  HI  defi:udiid  without  just  cause. 


ticlbim 


Cal.U 


1-53.0.  If  tlui  o\-<Kuitoror  admin  iatratoi  iBACreditor 
iie  decedent,  liis  I'lajm  duly  authenticated  by  afSdavit 
t  bo  iireaiiUicd  for  :illowaaooor  rejection  to  a  judge  of 

fiuperlor  (Jourt,  nud  Its  allowance  by  the  jud^e  ia 
Ident  evidencu  of  its  correctueaa,  and  must  be  paid  aa 
Br  claims  iu  due  courae  of  administration.  If,  how- 
z,  Xiie  jutlgs  reject  the  claim,  action  thereon  mnv  Hn 
1  aRainat  the  tstato  ty  the  claiiuaut,  aud  si 
St  1)6  served  u]ion  tli9  judge,  who  may  appo  .  . ._ 
Ofmey,   at  the  e:(ijeii3e  of   the  estate,  to  defend  tho 

1 —  Tr  .1..  _i..._.  ,j|.  fagoyej  no  Judgment, lie  must 
defendant's  reasonable  attomey'B 
lie  court.     [Ia  effect  April  l<itb. 


ion.  'if  thu  clai 
f  all  costs,  iuclud 
—     '-be  lixed  1 


lUlmofe: 


la  letters,  ncd  np] 
anally  or  the  ue:^t 

§  1512.  At  the  I 


: — sots  dlffeiencs  trom  tbst  of  OTdlaarj  aM- 

i-samo  u  For  other  ctelmi,  la  CsL  (82;  U  CaL 

E^futoi  or  administrator  neglects;  foe 
;  iil^polntment,  to  give  notice  to  cred- 
ij  ihia  chapter,  the  court  must  tBTOke 
lint  some  other  person  in  his  Htead, 
11  order  entitled  to  the  appointment. 

ime  time  at  which  he  is  required  to 
.  the  executor  or  administrator  must 
of  all  claims  against  tho  estate 


.1  presented  to  liim,  if  i 


required  by  the 
[o  time  thereafter 
lubaequently  pre- 
I  uj  Liieuuuib.orajudge there- 
he  must  designate  the  names 
e  of  each  claim,  when  it  b»- 


§  1513  CL.UM8  AGAINST  ESTATE.  4M 

came  due,  or  will  become  due,  and  whether  it  was  allowed 
or  rejected  by  him.    [In  effect  April  16th,  1880.  ] 
Ststoment  of  olalinB— claim  generally,  sec.  1493n. 

§  1513.  If  there  be  any  debt  of  the  decedent  beaiiBg 
interest,  whether  presented  or  not,  the  execator  or  admin- 
istrator may,  by  oider  of  the  court,  pay  the  amount  then 
accumulated  and  unpaid,  or  any  part  thereof,  at  anytime 
when  there  are  sufficient  funds  properly  applicable  then- 
to,  whether  said  claim  be  then  due  or  not;  and  inteiest 
shall  thereupon  cease  to  accrue  upon  the  amount  so  paid. 
Tills  section  does  not  apply  td  existing  debts,  unless  the 
creditor  consent  to  accept  the  amount.  [In  effect  Julj 
1st,  1874.] 

Interest— 660. 14Mi»:  stopping,  Sfy.  P.  Bep.  239. 

Witiiont  presentation  of  olaim— pledge  redeemed,  My.  P.  Bep>  n> 

FftTment  of  debts  of  estate-generally,  sec.  IMS  et  seq. 


oyvXTAXOMa.       S8 1516-17 


CHAPTER  yn. 

AND  CONVBTAHCBS  OP  PROP- 
BRT7  OF  DECBDENTS. 


D  WKraa  QmBiaTB, 


.  Koul 

.  AppllcaOonslDi 
.  BufonepetWoi 


nm  chargeable.   Seal  eMat«,  wlMD  wld. 

-cent  by  orilcr  or  Soperlor  Court. 

,  ordtr,  and  sola  mnit  ba  tiad  wben  tt  li  poial- 


1516.  All  the  property  of  ft  decedent  BhalltiBcliarae- 
a  vritli  tha  payment  of  the  ilebts  oE  the  deceased,  toe 
isEiaes  o!  adiQiQiatrittioii,  and  tbe  allowance  to  the  fam- 
,  except  as  otiierwise  pniTid^d  in  this  Code,  and  In  tbe 
rtl  Code,  And  tlie  said  property,  personal  and  real, 
-  \ni  sold  as  the  court  may  direct,  m  the  manner  pte- 
tbis  chapter.    There  shall  be  no  priority  r~ 


«>ed 


[In  effect  July  Je 


a,  etc.— <3tI]  Code,  m 
proprUted  witlioat 


Sold  (>»  Ihs  coofl  mar  direcl-sec.  1^17. 

§  1517.  No  Bale  of  any  property  of  an  estate  of  a  dece- 
lent  ia  valid  unless  made  under  order  of  the  Superior 
Jourt,  except  as  otherwise  provided  J  " '"  "" 
•ales  must  be  under  oath  reported  V. 
Gbe  court  before  the  title  to  the  property  Bold  p..  . . 
effect  April  16th,  1S30.] 

BwnictlTa  iBugBBEs  of  lectlon— 5  CaL  121. 

Salei  to  which  section  inappUcable— It  CmL  BU;  IS  CbL  Ul;  Zl 

Balti  bv  eiecmors-of  roal  p<u\,ct\y.  19  Cal.  490:  undar  will, »  CW- 


1518-22        8AL1BS  Ain>  goxyeyaxcjss. 

f  151&  All  petitions  for  ozden  of  sale  must  lie  kt 
ing,  setting  forth  the  facts  showing  the  sale  to  be 
sary,  and,  upon  the  hearing,  anjr  person  interesfeei  i 
estate  may  file  his  written  objections,   -which 
heard  and  determined.    A  failure  to  set  forth  the 
showing  the  sale  to  be  necessarv'  will  not  invalidito^ 
subsequent  proceedings,  if  the  defect  be  supplied  1 
proofs  at  the  hearing,  and  the  general  facts  showiof  | 
necessity  be  stated  in  the  order  directing^  the  sak. 
effect  July  1st,  1874.] 

Inregnlaxity  in  sale— no  collateral  attack  for,  22  GaL  266. 

§  1519.  When  it  appears  to  the  court  that  the 
Insolvent,  or  that  it  will  require  a  sale  of  all  the  pi 
of  the  estate  of  everr  character,  to  pay  the  f aznily 
ance,  expenses  of  administration,  and  debts,  there 
be  but  one  petition  filed,  but  one  order  of  sale  made,  i 
but  one  sale  had,  except  in  the  case  of  perishable  pro] 
which  may  be  sold  as  prodded  in  section  fifteen  ni 
and  twen^-two.    The  court,  when  a  petition  for  tfaei 
of  any  property  for  any  of  the  purposes  herein  namedj 
presented,  must  inquire  fully  into  the  probable  a 
required  to  make  au  such  payments,  and  if  there 
more  estate  than  sufficient  to  pay  the  same,  may  reqi 
but  one  proceeding  for  the  sale  of  the  entire  estate. 
»uch  case  the  petition  must  set  forth  substantially 
facts  required  by  section  fifteen  hundred  and  thirty-sei 
[In  effect  April  16th,  1880.] 

Ordon-generally,  In  probate  matters,  sec.  1704. 

One  petition— for  realty,  sale  of  peisonalty  on,  sees.  1696,  um 

ARTICLE  n. 
Salss  ov  Psbsokal  Pbopxbtt. 

1522.  Perishable  and  depreciating  property  to  be  sold. 

1523.  Order  to  sell  personal  property. 

1524.  Partnership  interests  and  choses  in  action,  how  sold. 

1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  soM. 
I  1528.  Sale  of  personal  property. 

§  1522.  At  any  time  after  receiying  letters,  the  exees- 
tor,  administrator,  or  special  administrator  may  apply  to 
the  court  or  judge  and  obtain  an  order  to  sell  perishable 
aud  other  personal  property  likely  to  depreciate  in  valoe, 
or  which  will  incur  loss  or  expense  by  being  kept,  and  so 
much  other  personal  property  as  may  be  necessary  topif 
the  allowance  made  to  the  family  of  the  decedent.  The(V- 
der  for  the  sale  may  be  made  without  notice;  but  theeiM- 
utor,  administrator,  or  special  administrator  is  responaiUe 


.t  Orvis  days  mu     li    j, 
on,  e      e   by  ptfe   ng 
J-  also  make  a  b  m 
g  aa  any  persona,  p    p 
a  Ibereof      ae       ■i 
B  of  the  e    a  e  liB  m 
atory     o     ke  m  e 
r  for  and  ob 


g  1524    Fa    De  sh  p 

ig.  inte  es  a  □  pe    ona 
»ioii,  may  b   s    d  n 
loperly      h 


eatatehave  be«n  allowed, 
ry  for  the  t  paymeut,  or 
a  or  for  the  payment  of 
rator  may  apply  for  an 
OBB   p  operty  as  may  be 

be  bear  na  of  the  appli- 
i  or  by  advertising.    He 

le    y   ema  d3    aha  lianda,  and 
appear  for   he  best  inter- 
tune  after  Uling  tbe  iu- 
R  Y  ng    ke  notice,  ap- 
the  ^    e  of  the  pec- 

ta  e  whe  Lerner 

prilieth  1880.] 

I  e       3  or  tntereats  be]oii£iti2  to 

iny  p  rtnerah  p  formerly  exiat. 

P     p      y  pledged  and  CDOsex  In 

Danner  as  otber  personal 

or  the  best  interest  of 

sa  a  of  any  partnership 

V  ng  partner  or  to  any 

must    a  etully  inquire 

£  affairs  and  must  ex- 
e  county  and  able  to 


§  1S25    If      appea  3 

Syment   f  d  b  s 

property 


the  deb 
Her  it  0  be  made 
it  of  d  b  a  or 


ale  is  Dcceaaary  for  the 

owance  or  for  the  best 

rsons    Dte  ested  In  the 

a  not  necessary  to  pay 

court  or  judge  must  or- 

il  rs  and  sales  tor  the  pay- 

D  e    such  articles  a3  are 

d  BUbsis  en  e  of  the  fain- 

pesially  bequeathed,  must 

dge  must  so  direct.    [In 


39  1326-30         SALES  AMD  CO_Tl-EYASCEa. 

§  1536.  The  sale  of  personal  property  must  be  n 
publla  suction  for  sncb  ntnnuy  or  curreccy  as  th* 
may  direct,  snd  after  public  notiM  giveri  for  a&  1«M 
days  bynotlcea  posted  in  tliiee  public  places  iixttbeoo 
or  by  publication  In  a  ne«^p:iper,  or  tiotb,  coatwolq 
time  and  place  of  sale,  and  a  brief  deacrlptioa  < 
property  to  bo  sold,  unless  for  good  reason  show 
coartior  a  judge  thereof,  ohIpts  a  private  saJo  orasl 
notice.  Public  sates  of  Bucli  property  must  be  ma 
the  court-house  door,  or  at  tUo  residence  of  the  deco 
or  at  some  other  public  placid ;  but  do  aalo  shall  bei 
of  any  personal  property  whioh  is  not  present  at  tiiti 
of  sate,  unless  the  court  otherwise  order.  [In  effect^ 
16th,  18B0.} 
SalaotpsMOnal  pnpwtr— oniuaamclent  aotlce.atlSHtnl 


ABTICLE  ni. 

SDmuxT  Hitaa  op  Miiies  asd  mis 

11029.  SIIn«ini«l»  sold,  hcrw. 

i  ISJO.  Peiltlonlor  BSle,  who  may  fllo  and  nhat  to  oontsls. 
I  IMl.  Order [OBhow cause, tow insilc Mia OQWhatEoace. 
I  ISK.  Orderot  salB.whenand  Lowinade. 

§  1529.  When  it  appears  from  the  inventory  o*]^ 
estate  of  any  decedent  that  hia  estate  consists  iu  irtai 
In  part  of  mines,  or  interests  in  mines,  such  miUM* 
terests  may  be  sold  under  the  order  of  the  court  hii 
iurisdiction  of  the  estate,  ss  hereinafter  provided. 
effect  April  16th,  18B0.] 

§  1530.  The  eiecutor  or  adminiBtrator,  oranyh* 
law,  or  creditor  of  the  estato,  or  any  partner  oi  rem 
of  any  mining  company,  in  which  interests  or  shsmi 


held  or  owned  by  the  estate,  may 
tina  foitli  thi 
e  being  then  in  du 


writing,  setting  foitli  the  general  facta  D 

eing  then  in  due  cuurse  of^  administtatioi 

particularly  describing  the  n 


sell,  and  particularly  the  condi 
situation  OI  tuo  mines  or  mining  interests,  or  of 
ing  company  in  which  sucli  interests  or  shares  i — -^ 
and  the  grounds  upon  whicli  the  saie  is  asked  to  benw 
[In  effect  April  16th,  1880.] 
Potition  for  lole  of  MockB-dlsr^s-irdiOB  surplusseelii.aOS.* 


1 


BALES  AKD  CONYISTANCEB.  §§  1531-3 


iditlon.  of  the  mining  interetts— petition  def ectiye  for  not  de- 
Satate  of  Boland,  July  21st,  1880, 5  Pac.  G.  L.  J.  706. 


Upon  the  presentation  of  such  petition,  the 
t,  or  a  judge  thereof,  must  make  an  order  directing 
persons  interested  to  appear  before  such  court,  at  a 
i  and.  place  specified,  not  less  than  four  or  more  than 
weeks  from  the  time  of  making  such  order,  to  show 
le  ^wliy  an  order  should  not  be  (panted  to  the  executor 
idmlnistrator  to  sell  such  mme,  mining  interests, 
resy  or  stocks,  as  are  set  forth  in  the  petition  and  belong- 
to  tbe  estate.  A  copy  of  the  order  to  show  cause 
tt  be  personally  served  on  all  persons  interested  in  the 
ite»  at  least  ten  days  before  the  time  appointed  for 
Ting  tlie  petition,  or  published  at  least  four  saccessiv.e 
dks  in  such  newspaper  as  such  court  or  judge  shall 
«ify«  If  all  persons  interested  in  the  estate  signify  in 
ItinK  their  assent  to  such  sale,  the  notice  may  be  dis- 
isea  with.  [In  effect  April  16th,  1880. J 
ablication  of  notice-Hsec.  1706. 
leaaonable  notice— of  sale  of  stocks*  construed,  22  CaL  268. 

i  X532.  If.  upon  hearing  the  petition,  it  appears  to  the 
taaf action  of  the  court  that  it  is  to  the  interest  of  the 
tBte  that  such  mining  property  or  interests  of  the 
bate  should  be  sold,  or  that  an  immediate  sale  is  neces- 
ry  in  order  to  secure  the  just  rights  or  interests  of  the 
ming  partners,  or  tenants  in  common,  such  court  must 
ake  an  order  authorizing  the  executor  or  administrator 
>  sell  such  mining  interests,  mines,  or  shares,  as  herein- 
te  provided.    [In  effect  April  16th,  1880.] 

%  1533.  After  the  order  of  sale  is  made,  all  further 
tooeedings  for  the  sale  of  such  minine  property,  and  for 
lie  notice,  report,  and  confirmation  thereof,  must  be  in 
onformity  with  the  provisions  of  article  four  of  this 
napter. 

ABTIGLE  IV. 

tea  SAia  or  Bbal  Estate,  intbbbsts  thsbbxv,  joxd  Cov- 

FIBMATIOir  THBBIEOV. 

j  iSM.  To  sell  renl  estate^  when. 

1 1517.  Yerifled  petitionior  sale,  what  to  contain  and  to  what  It  may 
xefer. 

W.  Older  to  persons  Interested  to  appear. 

UiO.  Copy  to  be  served,  assent  given,  or  publication  made. 

1540.  Hearing  after  proof  of  service.   Presentation  of  claims. 

IMl.  Administrator,  executor,  and  witnesses  may  be  examined. 
'  15i2.  To  sell  real  estate  or  any  part,  when. 
i  1H2.  (tetler  of  sale,  when  to  be  made. 


§  1536  SALES  Aia>  CONVETANGBS. 


S  IMI.  What  the  order  of  sale  most  oontaln.  Maybetifc  jmiUk 

vateaale. 
S  IMS.  Interested  persons  maj  apply  for  order  of  sale.  Iten 
tltion. 

1548.  To  deliver  copy  of  order  to  executor. 

1M7.  Notice  of  sale. 

15i8.  Time  and  place. 

1648.  Private  sale  of  real  estate,  how  made,  and  nottoe.  Bldi, 
and  how  received. 
f  15Q0.  Ninety  per  cent,  of  appraised  value  must  be  offered. 
S  1551.  Purchaae-meney  on  sale  on  credit,  how  secured. 
S  1552.  Hearingandsettinffasldesale.anawhen  resale  maybe 
I  1553.  May  file  objections,  when  and  who. 
S  1554.  When  order  of  oonflrmation  is  to  be  made  and  whennoL 
S  1555.  Conveyances. 

%  1558.  Order  of  conflrmatlon,  what  to  state. 
;  1557.  Bale  may  he  postponed. 

155S.  Notice  of  postponement. 

1559.  Bale  of  real  esutte  to  pay  legacies. 

1560.  Where  payment  of  deots,  etc..  provided  for  by  wlIL 

1561.  Bale  without  order.   May  require  secoritar. 

1562.  Where  provision  by  will  Insumdent. 

1563.  Estate  subject  to  debts,  etc. 

1564.  Contribution  among  l^pttees. 
156&.  Contract  for  purchase  of  lands  may  be  sold*  bow. 

1566.  Conditions  of  sale. 

1567.  Purchaser  to  give  bond. 


1 1568.  Executor  to  assign  contract.  J 

166B.  Sales  by  executors  or  administratins  of  landa  mider  BflflMl 

or  lien.  i 

S  lft70.  The  holder  of  the  mortgage  or  lien  may  purchase  tlis  hilit' 

His  receipt  to  the  amount  of  his  claim  a  valid  pa^Dcnt 

1571.  Administrator  and  executor  liable  for  mlacondDCtln  sria 

1572.  Fraudulent  sales. 

1573.  Limitation  of  actions  for  vacating  sale,  etc. 

1574.  To  what  cases  preceding  section  not  to  app^. 

1575.  Account  of  sale  to  be  returned. 

1576.  Executor,  etc.,  not  to  be  purchaser. 

§  1536L  When  a  sale  of  property  of  the  estate  is  nec- 
essary to  pay  the  allowance  of  the  family,  or  the  debtt 
outstanding  against  the  decedent,  or  the  dents,  ezpeD8es» 
or  charges  of  administration,  or  legacies,  the  executor  or 
administrator  may  also  sell  any  real  aa  well  as  persoiisl 
property  of  the  estate  for  that  purpose,  upon  tiie  order  of 
the  court;  and  an  application  for  tne-saie  of -real  pn^erty 
may  also  embrace  the  sale  of  personal  propeity.  [hi 
effect  April  16th,  1880.] 

Sale  of  realty— authorized,  sec.  1516:  interest  under  contrKto  nv 
be  included,  sec.  1565:  additional  bond  on,  sec.  1389  endnote. 

Legislative  enactments— as  to  real  estate  sales,  when  vaaoauttbt 
tlonal,  89  Cal.  179;  50  Cal.  888. 

Substantial  compliance  with  statnte— sufficient,  16CaL471 
Debts  outstanding  against  the  deoedent— proof  of  ezistSDe^' 
Cal.  815:  objection  that  estate  not  chargeable,  not  to  be  nlMd  edM- 
erally,49  Cal.  437:  cover  mortgage  by  married  woman  to  seenvW' 
band's  debt,  My.  P.  Bep.  184. 

E3cpeB»»s  of  administration— sale  for.  83  CaL  656. 


PB7^   Toobti 


CONVBrAKOBB.  S§  1537-8 

i.  1.  To  obtain  aach  order  for  tbe  sale  of  teal  prop- 
u^  mii3t  preaent  a  verifieil  petition  to  tbe  Superior 
.  or  a  judge  thereof,  Batting  forth  the  amount  of  per- 
e&tjito  t]i3t  lias  come  to  His  lianda,  and  how  much 
of  if  any,  remains  undisposed  of;  tbe  debts  ont- 
JxiK  acainst  tbe  decedent,  as  far  aa  can  be  ascertained 
^in^ted ;  the  amount  due  upon  tlie  family  allowance, 
lat  ■will  be  due  after  the  saniu  has  been  in  force  for 
year;  the  dobta,  expenses,  and  charges  of  admmis- 
an  already  accrued,  and  an  estimate  of  what  wdl  or 
accrue  during  the  administration;  a  general  descrif^ 
of  all  the  real  property  of  wliich  the  decedent  died 
jcl,  or  iu  wliich  lie  had  any  intarest,  or  in  winch  the 
to  liBH  acqnirod  any  interest,  .and  the  condition  and 
lo  thereof,  and  whether  the  same  be  community  or 
trato  property;  the  names  of  the  legatees  and  de- 
les,  if  auy,  and  of  the  heira  of  the  deceased,  bo  far  as 
,wTi  to  the  petitioner.  IE  any  of  the  matters  hers 
Bierated  cannot  be  ascertained,  it  most  be  so  stated  In 
petition ;  but  a  failure  to  set  forth  the  facts  shoiriDK 
sale  to  be  necessary  will  not  invalidate  theaubsequent 
(ceedings,  if  thodefect  he  supplied  by  the  proofsatth* 
ffinR,  and  the  general  facts  Bhowing  auch  necessity  bs 
tod  In  the  decree.  [In  effect  April  16th,  1880.] 
'nified  peiillon-want  of  vcriflpatlo.i.  Held  tatal  la  Ealate  ot  Bo. 
S':-fo'i!Jil?'of'??i?o^/|e„''er^ui^^o^|;:jM 
^ei^i'o te'f  itSMB  saifl  [o^eot  oipe'iSa'a  ol  aUnUniatralioii,  sJ  CaL 
need  or  ElaClDi,  1)  Csl.  K3;  16  CiL 


rnrth  Id  petlUoD.a)  CaL  SM; 


§  153a  If  it  appears  to  the  i 
petition,  that  it  is  necessary  ti 
portion  of  the  real  estate  for  tho  purposes  and  reasons 
mentioned  in  tho  preceding  aection,  or  an?  of  them,  such 

Snition  must  be  filed  and  an  order  thereupon  made, 
Iracting  all  persona  interested  in  tho  estate  to  appeal 
before  the  court,  at  a  time  and  place  specified,  not  loss 
llian  four  nor  more  than  ten  wi^eka  from  the  time  of 
~  "  i  such  order,  to  show  cause  why  an  order  riioulo 


\ 


|§  1039-41         8ALX8  AUD  COKVXYAXCEa 

not  be  gnnted  to  the  executor  or  administrator  to  i 
mndh  of  the  real  estate  of  the  decedent  as  is 

VMMflllf  liar  Ma*--3S  CaL  666:  lield  that  personalprqpertyi 
lna<1flqn»te,  20  Csl.  888;  Imt  now,  see  sec.  1516. 

PBipoisi,  rtc^or  any  of  them, »  CsL  660- 

S*1539.  A  copy  of  the  order  to  shoTV  cause 
personally  serred  on  all  persons  interested  in  the 
any  general  gaardian  oz  a  minor  so  interested,  audi 
legatee,  or  deyisee,  or  heir  of  the  decedent,  proTidedf 
are  residents  of  the  county,  at  least  ten  davs  befc 
time  appointed  for  hearing  the  petition,  or  oe  pul 
Tonr  successive  weeks  in  such  newspaper  in  the  c 
as  the  court  or  judge  shall  direct.    If^all  persons 
ested  in  the  estate  join  in  the  petition  for  the  sale,  or j 
nify  in  writing  their  assent  thereto,  the  notice  nu 
dispensed  with,  and  the  hearing  may  be  had  at  any  I 
[In  effect  July  1st,  1874,] 

Votloet  to  all  persons  interested— reqolremaits  of  seetioB»i 
CaL6S8:  personal  senrlce  of,  see  sees.  1011,1707-1709,  ITIO;  WCAl 
publication  of,  sec.  1705:  S3  Cal.  45:  to  attorney  for  minor  heter 
former  statote,  Bichanison  v.  Musser.  Feb.  23rd,  1880, 5  Pac  Ci  L.^ 

General  gnardian  of  minor— If  administrator,  most  not 
ward,  IS  Cal  4ft. 

Statement  of  title— in  notice  of  sale,  purchaser  dkoald  not 
upon,  9  CaL  18L 

S  1540,  The  court,  at  the  time  and  place  appoiiitedl 

such  order,  or  at  such  other  time  to  which  the  I   ^ 

may  be  postponed,  upon  satisfactory  proof  of  ] 

service  or  puolication  of  a  copy  of  the  order,  by 

or  otherwise,  if  the  consent  in  writing  to  such  sale  of  ^ 

parties  interested  la  not  filed,  must  proceed  to  hear  ^ 

petition,  and  hear  and  examine  the  allegations  andpR 

of  the  petitioners,  and  of  all  persons  intexested  m 

estate   who  may   oppose  the  application.    All 

against  the  decedent  not  before  presented,  if  the  ,._    , 

of  presentation  has  not  elapsed,  may  be  presented  w  1 

passed  upon  at  the  hearing.    [In  effect  April  16th,  1880] 

Opposing  application— parties,  grounds,  etc.,  Uy.  P.  Bep.  V,iltCA 
604. 

Olaima  passed  on— heirs  may  dispute  their  validity,  7  CaL  2U. 

§  1541.  The  executor,  administrator,  and  witneflses 
may  be  examined  on  oath  bv  either  party,  and  process  to 
Compel  them  to  attend  and  testify  may  be  issued  by  tfa« 
court  or  judge,  in  the  same  manner  and  with  like  effects 
in  other  cases.    [In  effect  April  16th,  1880.] 

Froowlng  attendance,  etc.— sec.  1965  et  teq. 


SAIiES  AND  CONVEYANCES.  §§  1542«4 

1.   If  it  appears  necessary  to  sell  a  part  of  the 

ft^sk-te,  and  that  by  a  sale  thereof  the  residne  of  the 

s    x^9l  or  personal,  or  some  specific  part  thereof, 

L   130  greatly  injured  or  diminished  in  value,  or  sub- 

L  t.o  expense,  or  rendered  unprofitable,  or  that  after 

ucli.  sale  the  residue  would  be  so  small  in  quantity 

iuGy  or  'would  be  of  such  a  character  with  reference 

%  tvLtnre  disposition  amonj;  the  heirs  or  devisees,  as 

ly  -to  render  it  for  the  best  interest  of  all  concerned 

tno  same  should  be  sold,  the  court  may  authorize  the 

Off  "tlie  whole  estate,  or  of  any  part  thereof  necessary 

for  tilie'best  interest  of  all  concerned. 

9  of    "wliole  of  real  estate— order  for,  when  not  coUateraUy 
kaX>le>29Ca].20. 


I.  If  the  court  is  satisfied,  after  a  full  hearinc 
A  tlie  petition  and  an  examination  of  the  proofs  and 
s&'tloiis  of  the  parties  interested,  that  a  sale  of  the 
ae  or  some  portion  of  the  real  estate  is  necessary,  foi 
of  -the  causes  mentioned  in  this  article,  or  if  such  sale* 
assented  to  by  all  the  persons  interested,  an  order 
Bt  "be  made  to  sell  the  whole,  or  so  much  and  such 
ts  of  the  real  estate  described  in  the  petition,  as  the 
(St  shall  judge  necessary  or  beneficial. 


njwH'  for  sale— error  in,  29  GaL  4S :  effect  of,  20  CaL  121 :  contents  of. 
1544  and  note:  void  for  want  of  joriBdiction,  33  Gal.45:  when  not 
mature,  83  CaL  665.  1^ 

^  X544.  The  order  of  sale  must  describe  the  lands  to 
■old  and  the  terms  of  sale,  which  may  be  for  cash,  or 
.a  credit  not  exceeding  one  year,  payable  in  gross  or  in 
ifeaUments,  and  in  such  kind  of  money,  with  interest,  as 
•  court  ma^  direct.  The  land  may  be  sold  in  one  parcel 
in  subdivisions,  as  the  executor  or  administrator  shall 
iSge  most  beneficial  to  the  estate,  unless  the  court  other- 
toe  specially  directs.  If  it  appears  that  any  part  of 
ich  real*  estate  has  been  devised,  and  not  charged  in 
ich  devise  with  the  payment  of  debts  or  legacies,  the 
sort  must  order  the  remainder  to  be  sold  before  that  so 
avised.  Every  such  sale  must  be  ordered  to  be  made 
t  public  auction,  unless,  in  the  opinion  of  the  court,  it 
rould  benefit  the  estate  to  sell  the  whole  or  some  part  of 
ach  real  estate  at  private  sale.  The  court  may,  if  the 
sme  is  asked  for  in  the  petition,  order  or  direct  such 
!^  estate,  or  any  part  thereof,  to  be  sold  at  either  pub- 
to  or  private  sale,  as  the  executor  or  administrator  shall 
Qdge  to  be  most  beneficial  for  the  estate.  If  the  executor 
)r  administrator  neglects  or  refuses  to  make  a  sale  under 
t^he  order,  and  as  directed  therein,  he  may  be  compelled 


SALES  A2XD  CONVEYANCES. 


tp  sell,  by  order  of  the  court,  made  on  motion, 
notice,  by  any  party  interested. 

Oontoali  of  order-«ee.  17M;  16  CaL  508;  20  CaL  121. 

Sale  in  ponoanco  of  agreement^lO  CaL  474. 

Umploymont  of  broken— and  commbaloiis  on.  My.  P.  B^  I 

§  J.545.  If  the  executor  or  administrator  n^1< 
apply  for  an  order  of  sale  when  it  is  necessary,  anyj 
son  may  make  application  therefor,  in  the  same 
as  the  executor  or  administrator,  and  notieo  thereof] 
be  given  to  the  executor  or  administrator,  before  the! 
ing.  >The  petition  of  such  applicant  must  contail 
many  of  the  matters  set  forth  in  section  fifteen  bi 
and  thirty-seven  as  he  can  ascertain,  and  the  dc 
sale  must  fix  the  period  of  time  within  which  the 
tor  or  administrator  must  make  the  sale. 

§  1546.  Repealed  July  1st,  1874. 

§  1547.  When  a  sale  is  ordered,  and  is  to  be : 
public  auction,  notice  of  the  time  and  place  of  nilei 
DO  posted  in  three  of  the  most  public  places  in  tfaecfl 
in  which  the  land  is  situated,  and  published  in  anei 
per,  if  there  be  one  printed  in  the  same  county, ' 
none,  then  in  such  paper  as  the  court  may  direi 
three  weeks  successively  next  before  the  sale;  tbe^ 
and  tenements  to  be  sold  must  be  described  with 
mon  certainty  in  the  notice. 

Three  weeks'  publication  of  notice— wbat  coiistltate8,H;r*F'' 

§  1548.  Sales  at  public  auction  must  be  made  in 
county  where  the  land  is  situated,  but  when  the  laodj 
situated  in  two  or  more  counties  it  may  be  sold  in  i   * 
The  sale  must  be  made  between  the  hours  of  nine  o'c 
in  the  morning  and  the  setting  of  the  sun  on  tlies 
day,  and  must  be  made  on  the  day  named  in  the  notices 
sale,  unless  the  same  is  postponed. 

FoBtponemeniof  sale— «ecs.  1557, 1558. 

§  1549.  When  a  sale  of  real  estate  is  ordered  to^ 
made  at  private  sale,  notice  of  the  same  must  he    ^ 
up  in  three  of  the  most  public  places  in  the  county 
wliich  the  land  is  situated,  and  published  in  anewspar 
if  there  be  one  printed  in  the  same  county;  if  none,  fl   _^ 
in  such  paper  as  the  court  or  a  judge  thereof  may  dir^' 
for  two  weeks  successively  next  before  the  day  on  or  arW 
whicli  the  sale  is  to  be  made,  in  which  the  lands  andtci«» 
ments  to  be  sold  must  be  described  with  conunon  co^ 
tainty.   The  notice  must  state  a  day  on  or  after  wliicIitM 


§1550-2 

I  "be  made,  and  a  place  where  oSers  or  bids  will  bo 
■ed.  Thodaylaatreferreil  to  must  beat  least  fifteen 
flora   the  lirst  publication  of  uotice;  aad  tbe  sale 

not    bo  made  liefure  tliat  dav,  batioust  be  made  ■ 
n  aix  montlig  tliereafter.    Tlio  liids  or  offers  must  be 
tUiig^  ainl"iaayT>eleft  at  the  place  desicnated  In  tho 
a,  or  delivered  to  the  executor  or  administratflr  pec- 
ly,  or  ma;  be  tiled  in  tbe  oiliou  of  tbe  clerk  of  tlia 

lo  vrliicli  tlie  returD  of  sale  must  be  made,  at  an; 
after  tliu  lltscpuliUcattonof  ILo  notice  and  before  ttaa 
DK  of  tbe  sale.  If  it  be  aliown  tliat  it  will  be  for  the 
interest  of  tlis  estate,  the  court  or  judKa  may,  by  ao 
:,  Bliorten  tlie  time  of  nutii^e,  wliicn  aball  not^  bow- 
,  be  less  tlian  one  week,  and  may  pniTide  that  the 
may  bo  mado  on  or  after  ,-1  dity  less  than  fifteen,  bat 
eaa  tijan  eigUt  days  from  tUe  lirst  publication  of  the 
^e,  in  wblcb  c;i.so  tbe  notice  of  sale,  and  tbe  sale,  may 
uule  to  correspond  wicli  such  order.  [In  effect  April 
,18S0.J 

L550.  No  sale  of  real  estate  at  privata  sale  shall  be 
Irmed  by  the  courtrunless  the  sum  offered  is  at  least 
ily  per  cent,  of  tbe  appraised  valuo  thereof,  nor  unless 
I  real  estate  baa  beenappraised  witliinone  year  of  the 
)  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  tbe 


1551.  The  executor  or  adminlnT.rator  must,  when  the 

I  is  made  ui>on  a.  credit,  take  the  notes  of  tho  pur* 
aer  for  the  pnrcliaso-mouey,  with  a  mortgage  on  th« 
ifierty  to  secure  their  payment, 
rcdil  ials~liiteRBt,9Ca].  131. 
tymant  b7  oflbat-Kin  mortgag D  claim,  ^9  CaL  S06. 
i  1552.  Tbe  executor  or  administrator,  after  making 
f  sala  of  real  estate,  must  mako  a  return  of  his  pro-   ' 
idings  to  the  court,  which  must  lio  iiled  in  the  ofBoo  of 
i  clerk,  at  uuy  time  subsequent  to  the  sale.   A  beariug 
on  llie  return  of  the  proceudiugs  may  be  asked  for  In 
a  return  or  by  petition  subsequent ly,  and  thereupon  the 
an  oriudge  must  lix  the  day  for  tbe  bearing,  01  u-hiuh 
Ucootflt  least  ten  days  must  bu  given  by  tho  clerk,  by 
(ices  posted  iu  three  public  places  in  the  county,  or  by 
ibUoation  ia  a  newspaper,  or  both,  as  tbe  court  or  JadgB 


§S  U93-4        uus 

abmll  direct,  and  niu't 
■omforwbich  It  -ks- 
lot  further  particti]  ,ii 
examine  tbe  TetanL  a 
Uld  if  tbe  proceedl : 
porti— ■—  - 


,  mil  diiectiug 

Ikd  copy  of  tha 
vt-yancta  to  be  ei' 
of  lliereconletof  tbi 
Bled.  If,  after  the  c 
or  refasei  t«  complv 
on  motion  of  tbe  e. 
notice  U)  tliopurclia- 
pt-jperty.  If  tlie  ;iz 
not  cover  tbe  bid  ar.. 
•ucli  ptuchaoer  la  Ual 


1 


_  Mle-objeetof  imiihlm,aiQa.lfl;whatyoM. 
orBalieabaion,aiMl  reeitil  In,  we.  UK:  neortlQt 

,900. 18L 
of  cengmwtffWi   liMmiiiwit  crand  far,  Mj.  P. 


ISSS.  GoDTeyanoes  most  thereapon  be  execatad  to 
wrrlMiner  by  the  executor  or  administEBtor,  uid  they 
to  theordeis  of  the  oomt  aathoriziDff  and  con- 
th»  sale  of  the  property  of  the  estate,  and  dlrectlDg 
thereof  to  be  executed,  and  to  the  record  of 
of  eonfianation  in  the  office  of  the  county  re- 
er,  eitiberby  the  date  of  sach  recording,  or  by  the  oate, 
^ie»  aoid  page  of  the  record,  and  anch  reference  shall 
»  tiba  Bams  effect  as  if  the  ordeia  were  at  lanse  in- 
Bd  in  tlie  conTeyanoe.  ConTeyances  so  nubde  convey 
lie  ziebt,  title,  interest,  and  estate  of  the  decedent  in 
at  the  time  of  his  death;  if  prior  to  the  sale, 
of  law  or  otherwise,  the  estate  has  acquired 
title,  or  interest  in  the  premises,  other  than  or 
to  that  of  the  decedent  at  the  time  of  his 
zMt,  title,  or  interest,  also  passes  by  sach 
L    [In effect Aprilieth,  188a] 

■  ■<  f  ■■!  II  ■    II IH'  iiHiii  cafarced, »  CM.  MBz  title  seqaired  by,  9    , 
nw  ia:«GiL  497:  Invalid  vlKra  peCttkin  dkliiotglTBjaEiadie-       ^ 
•  BGaL41i:aiCU.2BB. 


Before  any  order  is  entered  confinning  the 
t,  it  must  be  proved  to  the  satisfaction  of  the  court 
ft  BOtiee  was  giTen  of  the  sale  as  prescribed,  and  the 
Isr  of  eoofiimation  mnst  show  that  such  proof  was 

of^hetote  cwnfliiMtkm, »  QJ.at;  gencnUr, 

1 1557.  li^  at  the  time  appointed  for  the  sale,  the  ex- 
Mor  or  administrator  deems  it  for  the  interest  of  all 
tmmm  eaacenied  therein  tliat  the  same  be  postponed,  he 
tf  puBltwine  it  from  time  to  time,  not  exceeding  in  all 


I15SBL  In  ease  of  a  postponement,  notice  thereof  must 
kgirca,  liy  a  public  declaration,  at  tlM  time  and  place 
M  appjanted  tor  the  sale,  and- if  the  postponement  be 
V  mote  than  one  day,  further  notice  must  oe  gtren,  by 
in  three  or  more  public  places  in  Um 


conntT  where  tbe  land 


FnbUdiiiig  natlcB 

9  1559,   Repealed  July  Ist,  1874. 

§  1560L   if  tlia  testator  makes  provision  hf- 

TrF^}^  lliucstaleto  be  appropriated  for  a 
ot  UIB  (ieljt=i,  tlie  expenses  of  admin Utratiotl.  <! 
expense!!,  uioy  must  be  paid  according  to  Bnch  i 
or  desienaiicin,  out  of  the  estate  thtis  appropii»* 
as  the  samu  is  BulScient. 

Inmffleieni  proTHion-in  win.  effect  ot,  nee.  15e. 

^Tment  of  JcbtA  flnd  eipeme» — eenetaUy,  aec  Itt 

Tmtator's  power  lo  chanEa  grder-ai  CaL  SK. 

S  '■Ml.  Wl.en  property  is  directed  by  tlie  i 
sold,  or  authority  13  given  in  tbo  will  iosbII  nmi 


eMCQtor  may  bcU  any  properly  of  the  estate 
order  of  tlie  court,  and  at  either  public  or  priva 
and  with  or  witliout  notice,  as  the  executor  i 
tennine;   Lut  the  executor  mast  maka  retom 
sales,  Bs  in  other  cases;  and  if  directions  are  eiw 
will  aa  to  the  mode  of  Helling,  or  t.Iie  particnftr  h 
to  be  sold,  Ruth  directions  muat  be  observed.    C 
case  no  title  passes  unless  the  saia ' 
court.    [In  effect  April  16tb,  1880.] 
Sals*  br  tcBlsiaentacr  authority— no  orde 

elemy  of  power,  I  cal.  488 ;  »  Cal.  iwr :  at  prlv 
Oondoet  of  aajo— is  Cai.  4Mj  MCal.97. 
Batnin  u  in  other  Cdses~-40  Cai.  tdO;  H  Gi 

tM:'^^^eyon?/n™M"Jr™omt  W^C^'-^^r^'^*"^''* 

§  1362.  It  the  proYiaion  made  by  the  will,  or  tlii 
tato  appropriated  therefor,  is  insufficient  to  pay  thei 
expensaa  of  adrainistration,  and  family  eiranML 
portion  of  the  estato  not  devised  or  disposed  of  f- 
will,  if  any,  must  be  appropriated  and  disposed 
that  purpose,  ancordiag  to  the  pjrovisions  of  Uils  gt 

i^l^i^Al^^^^r.Z^LZ''''  ■""  '^^'^  "  ■»' 

§  1563.  Tlio  pstate,  real  and  personal,  given  by 


mtnlstrjktidu, 


iebts. 


SALES  ANI>  CONYEYAMCBS.  §§  156^7 

i  or  amount  of  the  seyeral  devises  or  legacies;  bat 
Ac  devises  or  legacies  are  exempt  from  such  liability, 
appears  to  the  court  necessary  to  carry  into  effect  the 
tion  of  the  testator,  and  there  is  other  sufficient  es- 

L  and  peraoaal  propertf— Alike  chargeable,  see.  1516:  formerly 
vise,  3  Cal.  595;  48  Cal.  193. 

Bific  devisea— change  In  construction  as  to,  81  Cal.  fidS:  exempt 
r  otber  sulficient  estate,  38  CaL  668. 

rslialix^  assets— 81  Cal.  605. 

Bial  bequest— sold  for  payment  of  debts.  48  Cal.  101. 

L564.  When  an  estate  given  by  will  has  been  sold 
be  payment  of  debts  or  expenses,  all  the  devisees  and 
tees  must  contribute  according  to  their  respective  in- 
it&  to  the  devisee  or  legatee  whose  devise  or  legacy 
been  taken  therefor,  and  the  court,  when  distribution 
iad.e»  must,  by  decree  for  that  purpose,  settle  tlie 
nut  of  the  several  liabilities,  and  decree  the  ambunt 
I  x>®r8on  shall  contribute,  and  reserve  the  same  from 
r  distributive  shares,  respectively,  for  the  purpose  of 
ing  sucli  contribution.    [Di  effect  April  16th,  1880.] 

1565.  If  a  decedent,  at  the  time  of  his  death,  was 
leased  of  a  contract  for  the  purchase  of  lands,  his  in- 
m%  in  such  land  and  under  such  contracts  may  be  sold 
flie  application  of  his  executor  or  administrator,  in  the 
le  manner  as  if  he  had  died  seized  of  such  land;  and 
same  proceedings  may  be  had  for  that  purpose  as  are 
icribed  in  this  chapter  for  the  sale  of  lands  of  which 
lied  seized,  except  as  hereinafter  provided. 

1566.  The  sale  must  be  made  subject  to  aU  payments 
t  may  thereafter  become  due  on  such  contracts,  and  if 
te  are  any  such,  the  sale  must  not  be  confirmed  by  the 
irt  until  the  purchasers  execute  a  bond  to  the  execu- 
'  or  administrator  for  the  benefit  and  indemnity  of  him- 
t  and  of  the  persons  entitled  to  the  interest-  of  the  de- 
lent  in  the  lands  so  contracted  for,  in  double  the  whole 
punt  of  payments  thereafter  to  become  due.  on  sucIi 
itract,  with  such  sureties  as  the  court  or  judge  shall 
prove.    [In  effect  April  16th,  1880,]     . 

1 1567.  The  bond  must  be  conditioned  that  the  pur- 
iser  will  make  all  payments  for  such  land  that  become 
m  after  the  date  of  the  sale,  and  will  fully  Indemnify  the 
iBCiitor  or  administrator  and  the  persons  so  entitled, 
pinst  all  demands,  costs,  charges,  and  expenses,  by 
pBon  of  any  covenant  or  agreement  contained  in  such 
■fcEact. 
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§  19€8b  XTpon  the  confiimation  of  the  sale,  the 
or  administrator  must  execute  to  the  purchaser  an 
ment  of  the  contract,  which  vests  in  the  purchaaa 
heirs  and  assigns,  all  the  right,  title,  and  interest  of  1 
estate,  or  of  the  persons  entitled  to  the  interest  of  thi 
cedent,  in  the  lands  sold  at  the  time  of  the  sale;  and 
purchaser  has  the  same  rights  and  remedies  against 
vendor  of  such  land  as  the  decedent  would  have  had ' 
were  living. 

§  1569.  When  any  sale  is  made  by  an  executor  a 
mmistrator,  pursuant  to  provisions  of  this  chapter,  of 
subject  to  any  mortage  or  other  lien,  whicn  is  a 
claim  against  the  estate  of  the  decedent,  and  has 
presented  and  allowed,  the  purchase-money  must  be 
plied,  after  paying  the  necessary  expenses  of  the  t 
first,  to  the  payment  and  satisfaction  of  the  mortj^agp 
lien,  and  the  residue,  if  any,  in  due  course  of  admim" 
tion.    The  application  of  the  purchase-money  to  the 
isf  action  of  the  mortgage  or  lien  must  be  made  wit' 
delay;  and  the  land  is  subject  to  such  mortgage  or 
until  the  purchasermoney  has  been  actually  so  appl 
No  claim  against  any  estate,  which  has  been  presei 
and  allowed,  is  affected  by  the  Statute  of  Iiimitatki% 

Lending  the  proceedings  for' the  settlement  of  the  esatt 
'he  purchase-money,  or  so  much  thereof  as  may  be  suit 
cient  to  pay  such  mortgage  or  lien,  with  interest,  andai^ 
lawful  costs  and  charges  thereon,  may  be  paid  into  tv 
court,  to  be  received  by  the  clerk  thereof,  whereupon  w 
mortgage  or  lien  upon  the  land  must  cease,  and  tbe  p^ 
chase-money  must  be  paid  over  by  the  clerk  of  the  coot 
without  delay,  in  payment  of  the  expenses  of  the  aawi 
and  in  satisfaction  of  the  debt  to  secure  which  the  mort- 
gage or  other  lien  was  taken,  and  the  surplus,  if  *°X'J' 
once  returned  to  the  executor  or  administrator,  unles 
for  good  cause  shown,  after  notice  to  the  executor  or  ad- 1 
ministrator,  the  court  otherwise  directs.  [In  effect  Apni 
16th,  1880.]  I 

Sale  of  mortgaged  land— dutracter  of  provision  for,  18  CaL  (K:  ti- 
tle under,  46  C^  200 :  application  of  proceeds,  18  CaL  68G. 

Valid  claim— against  estate  of  decedent,  see  sees.  l^,II97,ISII^i* 
Cal.  412:  where  claim  rejected,  9  Cal.  124. 

Paid  into  court— s6e  sees.  572-74, 2104. 

§  1570.  At  any  sale,  under  order  of  the  court,  of  1^ 
upon  which  there  is  a  mortgage  or  lien,  the  holder  tAew* 
may  become  the  purchaser,  and  his  receipt  for  the  anwaB* 
due  him  from  the  proceeds  of  the  sale  is  a  paymeDt  pf^ 
tanto.    If  the  amount  for  which  he  purchased  the  p^ 
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Is  insa  fBiTient  todefra^T  tbe  expenses  and  discharge  his 
;eage  or  lii?D,  he  must  pay  to  the  couit,  or  the  cleric 
oof,  an  fiiuount  Buffloient  to  pay  such  expenses,    [lu 
it  April  IGth,  1880.] 
urt^age- bolder  aa  porvluaBr— cradltlng  debt  u  payment,  >S  CaL 


ceedirig^  of  the  flxeoutor  ja  relation  to  any  sale,  by 
.uh.  any  per^aii  interustecl  in  the  estate  suffers damwe, 
party  aKgrii:vuii  may  recover  the  same  In  an:  action 
HI  tlie  l)inni  of  the  executor  or  administrator,  or  other- 


i  1SV2.  Asy  c:xecu(«i  or  administrator  who  fraudu- 
itly  sella  any  real  estate  of  a  decedent  contrary  to  or 
lerwiso  iLau  under  the  pco%nsionB  of  this  chapter,  la 
bio  in  lioiiblis  the  value  of  the  land  Hold,  as  liquidated 
rei^orered  in  an  action  by  the  person  hav~ 


■uuf  i 


tber 


PraadTUenlly  sell^-proUblted  tx 
S  X573,  No  action  for  the  recovery  of  any  estate  sold 
f  nn  ex<:c^utor  or  administrator,  under  the  provisions  of 
lis  cbapter,  c;iii  be  maintained  by  any  Leir  or  other  per- 
Xa  cla.iuiii]^  uiidcr  the  decedent,  unless  It  be  commenced 
rlthin  tbrf,<!  y<^  JITS  next  after  the  settlement  of  thelinalac* 
trnnt  of  llie  cxijciitcr  or  administrator.  An  action  to  set 
■ide  tliQ  aaJii  m:iv  be  instituted  and  maintained  at  any 
"years  from  the  discovery  of  the  fraud, 
L..1,  .L .;._  >_  v-_.j      [liief. 

■  Poraona  under  diaabiliiy— P'ovlslon  InappUcabla  to,  »ee  »oo.  19;4. 
■«alHB  ombracod— ineiUKtment.MCal.tlt. 

SeKt  afitr  sctiLemont  of  final  aDcoonl— belois  amdt.  lew,  after 
We.^OCal.  s;i>. 
DlBcavEiT  of  the  franl— wIUilu  I]ireefeBnof.neuc.S39,siibd.  4; 

Bai  of  siatuie^niu^t  be  pleaded.^  CiJ.SKi. 
§  1574.  Tbe  preceding  section  shall  not  apply  to  ml- 
BQtB  or  otLi:rfi  un<!e(  any  legal  dlaabllity  to  sue  at  tha 
time  when  :lie  il^ht  of  action  lirst  accrues;  but  all  such 
persaiis  idqv  coiumence  an  actlonat  any  time  within  three 
yeata  aftfir  tlie  reinoval  of  the  disability. 

§  1575.  "VVben  a  sale  has  been  made  by  an  executor  or 
administrutor  of  any  property  of  the  estate,  real  or  per- 
sonal, ho  must  totum  to  the  court,  within  thirty  iiys 
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thereafter,  an  aocoont  of  sales,  verified  by  lus 
If  he  neclects  to  make  such  return,  he  may  be  pi 
by  attachment,  or  his  letters  may  be  revoked,  one 
notice  having  been  first  given  him  to  appear  and 
caose  why  such  attachment  shoold  not  issue,  or  sachi 
ocation  should  not  be  made.    L^  effect  April  Ifith,  ~ 
Within  thirty  days—aindt.  1880,  pnzsunt  to  abolition  at 


Attachment  for  contempt— sec.  1212  et  seq. 
Notice  by  citation— eec  1710;  also,  sees.  1707-1709. 

§  1576.  Ko  executor  or  administrator  must,  directlyj 
indirectly,  purchase  any  property  of  the  estate  he 
sents,  nor  must  he  be  interested  in  any  sale. 

Pnichaee  br  adminietrator,  etc— subsequent  conreyauM  t»l 
otlier»eflectof,29CaL19;  06  GaL  148;  41CaL411:  of  anydaiai  ' 
estate,  rorUdden,  806.1617. 


^^He    POWEKi 


CHAPTER  vm. 

POWEKS  AND   DTTTIBS  OF  BZGC- 

TORS  AND  ADMIMISTHATOHB,  AND  OP 
BE    IdANAGEMENT  OF  BSTATB8. 


must  take  Inio 
decedent,  real  and  per- 
1  tiie  decedent  or  to  tba 


_.  ,. all  the. 

>iial,  and  collect  all  .. 

nate.     For  tlio  purpose  of  biingiug 

W  partition  o£  sucfi       '   '       '  - 

JBTieeea;  buoIi  possession  by  tlio  beira  or  deTisees  is  eut>- 
*Ct,  however,  to  tbe  possessiou  uC  tbe  executor  or  admin- 
•Wator,  tor  tie  putpoaea  of  administration,  as  provided  in 
bis  title. 

I*ommeuioii  of  eMais— by  executor,  etc.,  see.  USl  ud  note,  S  Col, 
Vl  IMJol.^;  l<l<:al.n('iDCl].Gni;llCiJL«Ml  tSOLIOI. 

Heirs  or  derlseeB-riEfaCB  of,  31  to  poasmlDn.  salt*,  et«..  hc.  IU2n; 

tSi'wWloaJ^ni^t»)n'^'nclo"c0^a"'Ca''lta^^ 

HCal.  11k  BuiataquieltLllc.  gcui^rHlly.  Bec.T39ulrl  uoUa. 

Biecator  or  adminlatraisr— siiUi  bv  md  ncalnst,  sees.  1NB-IM4, 
In^lAi;,  13S9,  iSW;  conseat  ot.oliciMibt  blndluffoatieln.HCaL  171. 


§  1582.  ActioDB  for  tlio  recovery  ot  any  property,  real 
or  personal,  or  for  tbe  posapssicn  thereof,  and  all  actions 
loondcd   upon  (---'.—  -"  '  -         ' -'      '■"   '  * 


:iny   be  maintained   by  and 
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£in.uiuiB  and  *■' r*  "'^isdtux^—S'STij  ij,  after  sabatllBlte, 
It  •:  .r.oi«:  w.ir..:z:  .•:.r..n^  beneficiaries.  3«.  369:  toRtter 
e-z^AS  of  dece3^_  j-j  laL  tCU;  :l  Cai-Jfti;  3:CaL3l4iC 
t-     :^  trsion  of  j^  rs>  -,-.  ry.  24  CaL  ITO;  oi»  CaL  as :  ejecsnaa 
s^T.^.f.  14  CaL  lir.    S^iU  flgmwtf.  parties,  S  GaL&tt;  SdCiLat 


§  1563.  Execntois  and  admimstiatois  may  masma 
a.-: inns  ajrainst  any  person  who  has  wasted,  deitzD^ 
t-ikfii.  or  carried  awar.  or  converted  to  his  own  use, it 
Z  hvis  r>f  their  testator  or  intestate,  in  his  lifetime.  TSif 
xni.r  ki9o  maintain  actions  for  trespass  committed  on  il 
Tea.  estate  of  the  decedent  in  his  lifetime. 

CoirrerBion— U  CaL  250;  1«  CaL  574;  S  CaL  711 

7t«apass  upon  realtf— Id  CaL  U2. 

%  ISBft.  Any  person  or  his  pergonal  pepresenttfW 
ma^  m&intain  an  action  against  the  executor  or  aAm^ 
tr.ixnr  o:  £iiy  testator  or  intestate  who  in  his  iifetiiBflhu 
wasted  destroyed,  taken,  or  carried  away,  or  oonww 
V  h^  f^wn  nse*  the  goods  or  chattels  of  any  such  penoi, 
or  commrrtdd  any  trespass  on  the  real  estate  of  tm^ 

Aixainsfi-xtar-wben  liable  ai  trsstee,  7  CaL  30:  effect  i^ 
mi^.  «:«^>;.  >  CaL  130. 

decedent,  admlnistratnr  not  BaUe  f(x^90i  I 

,  of  came  of  actian  far,  S  CiL  jfi7. 


trA«" 


j,f-4Btfi*.'*tty  nider  section,  16  CaL  118:  Jb  n^' 

Mrcaershlp,  may  1)6  sold,  see.  Ifii 
tf  sunrlTiiw  partner,  XCaLUiUO^ 


%  ISeS  TTben  a  partnership  exists  between  thedfl» 
4«i;  a:  tbe  time  of  his  death,  and  any  other  pasjlS 

^ ^^i^  r^ircer  has  the  right  to  continue  in  po®*? 

.  -W-  rvLr-^r^hip.  and  to  settle  its  bnsineas,  but  ttj* 
^^-  '.  .^e  decedent  in  the  partnership  must  be  incftgj 

>ir-V:^>  -i-ie^  c-5**  >^'^«  ^^«  affairs  of  the  partaj 
•^  ^tt.ir.Ck.  --  i^-^-ouDt  with  the  executor orad-  , 
^'j  w.^.-i  ^y '^     .^.^^  gQch  balances  as  may  f|^  | 
m.i^=^^^'"'*-  r;  ,  ..!.*  :o  him,  in  right  of  thedeeedot  i 
f.TBf  ^  y-^^  .    ,'  J  .'i  the  executor  or  adminirtsW-  , 
\  noL  tPf  »^     ^t.  j^reof,  may,  whenever  it  ^p»»  j 
^i„  ri^un.  '^^  . .  -^viving  partner  to  render ul»  \ 
ppressi^r    ".^  .  ux'glect  or  refusal  may,  afternotii*'  ! 
f/.iinv  **'"■   "   -  -a^nt;  and  the  executor  or  admij  ' 
*,-„,T^.  •        ,.ji  against  him  any  action  whk^  «^ 
J^'   -r%       ..«  niAintained.    [In  effect  April  Ifi*- 


aiUt7  piopcny-lliiblllty  for  iiiituienlilp  debts,  H  C>1. 636. 
SG-    An  ftdioiiiistrator  miiy,  in  his  own  name,  tor 
.  and  benefit  of  all  partii;''  interested  in  the  estate, 
in  actions  on  ttie  bond  of  an  executor,  or  of  any 
adnainiBtrator  of  tlie  numa  eattite. 
of  ezBoalar  or  administrator— sen.  IWSctMf. 
■S7.   In  actionfl  bj  or  aKfilnst  execntors,  it  fa  not 
ary  to  join  thoiie  ns  riirtius  to  wliom  letters  wcru 
,  "but  who  have  not  qualilied. 
■dsnla  joiued  in  actions— aeo?.  n9,  KB. 
>88.  Whenever  a  ilebfor  i>l  Ihe  decedent  la  unabli) 
■  all  his  debts,  tbe  exr'cutor  or  admlnfatratoc.  yr'dh 
sprobation  of  tlio  court,  ni  a  judge  thereof,  tany 
iundwith  him  and  pva  liim  a  dfachaige  upon  vc- 
.({  a  fair  and  juHi  dividend  of  his  effects.    A  eouiprD- 
may  also  be  authorized  wben  It  appearB  to  be  just, 
or  tlia  best  interest  of  tlio  estate,    [In  effect  April 
1880.] 

Wencr-aeo.  VS!. 

S09.  When  tticre  is  a  deacientT-  of  aMeta  in  the 
•  of  an  executiiF  or  admin Lstrator,  and  when  thu  de~ 
tt,  in  his  lifetime,  has  coiiveved  any  real  estate,  or 
Ights  or  interests  therein,  with  intent  to  defraud  liia 
tors,  or  to  avoid  any  riglit,  debt,  or  duty  of  any  per- 
ot  Las  BO  conveyed  sucli  e'irate  that  by  law  the  deeds 
jnveyanoea  are  void  aa  against  creditors,  the  executor 
dmlnlBtrator  must  comTni'ntie  and  prosecute  to  linal 
(ment  any  proper  action  for  the  recovery  of  the  same; 
,  may  recover  for  the  bem^lit  of  the  creditor  all  such 
i  estate  so  fraudulently  conveyed,  and  may  also,  for 
1  heneflt  of  tho  creditors,  sue  and  recover  all  goods, 
ittels,  rights,  or  credits  which  have  been  so  conveyed 
thedecSent  in  bis  lifelimc.  ivliatever  may  have  lieen 
e manner  of  auch  fraudiUi^nt.  lonveyance. 
I  Inapplicable— wben,  &3  Cal.  715. 

-        -alonllT  iransferrec         — 


iwHTc 


iLwi'turtrierprovisSJiLBraocs.  is'id, 

8  1390.  No  executor  or  adm 

lOr  inch  estate,  aa  mentioned  ir 

■Aa  heneflt  of  the  creditors,  unl 

1^ 


I  by  nbom  acHon  brought, 

istratOT  Is  hound  to  st 
ho  preceding  Hecti_  ,  .. 
>s  on  application  of  cred- 


§g  1353'*         SALES  A^-Il  coxvetajk 

■liall  dliBct,  and  moEt  brieSy  indicate  tbelSaH 

aom  for  wLlch  it  was  eold,  and  most  refer  t^l 
foi  fiirtber  partlculai';.    Upon  tlie  hearing,  thsf 
examine  the  Tetnrn.  aud  ivitnesses  la  relation  tl 
audit  the  proceeding -i  ^tciq  uafair,  or  the  si: 
portionate  to  the  value,  and  if  it  appear  »■! 
ceeding  anoli  bid  at  least  ten  per  cent.,  excliii_ 
ezpenoeBof  a  new  gnlR,  may  1je  obtained,  theoO-,— 
vacate  the  sale  and  direct  another  to  be  bad.of^ 
notice  must  be  given,  ami  the  Bale  in  all  re.spectsoa 
as  if  no  pieTlons  Bale  Imd  taken  place.    If^anoBi 

Kr  cent,  moce  in  amount  than  tliat  named  in  tliL  , 
made  te  tlie  conrt  in  writing,  by  a,  responalblo  ■ 
it  in  in  the  dlBcreUan  of  the  court  to  accept  such  <^ 

oonflrmtha  sale  to  each  persoD,  or  to  order  a '~ 

«Seot  AprU  16tb,  ISSO.] 


S  1593;  Wlien  return  of  ttie  sale  is  ma 
person  interested  in  tlia  estate  laaj  aie  vr 
to  the  conflimation  thereof,  and  xaay  b< 
when  the  return  la  beaid  b;  the  court  or 
produce  witnesses  In  support  of  his  ubjoc 
OUMtioa  by  Mrson  Iniereatod^iuretlEs  od  add 


ot>i< 

InulT 


rant.UCiLWi  walv 


talned,   or  If  the   in'rt^aai^d    bid    montioned    i 
fifteen  bimdred  and  li^y-two  bo  made  and  a 

the  court,  the  conrt  luiiht.  make  an  order  con 

sale,  and  direotine  i-uuveyances  to  be  esecoMd-T 
sale,  from  that  time,  i^  coiilirmed  and  valid,  and  a  tS^ 
fled  copy  of  the  ordor  cotitirming  it  aud  directiiMS| 
veyances  to  be  executed,  mast  be  recorded  in  tha  (^ 
of  therecorderof  the  county  in  which  the  land  sold  Ml 
ated.  If,  after  the  coniirmation,  tho  purchaser  it-* 
or  refoses  to  comply  Willi  the  terms  of  Rale,  the  cc~- 


1  motion  of  the  executor  or  administrator,  alid 
notice  to  tie  purchaser,  order  a  resale  to  be  madec 
property.    IT  the  amount  realized  on  such  resals 

not  cover  the  bP  --^  "     ^  ... . , — 

sncU  purchaser 


■al*— onlir  «liera,Jiui«dlctlon  hw  ttttnOtM,  U 

lalij— object  of  reiiiiliiiic.9>C*l.lll:  i 


Ltedbldd(iI^nUil,eCU.lSl. 

I  uTi  piircuaei'g  delaiiK,  Vj.  p.  Sep.  lU. 

'  of  conflniution— iDfafllcleDt  granud  tor,  TSj.  P. 

k'^*al  notice,  Joituee,  O  CiL  4M. 

ivf-yimeaB  muat  thereapon  be  eiecutod  to 
liy  iImi  executor  or  adioiDistrator,  and  they 
1ii>  uriierB  of  the  court  authorizinK  Aid  cou- 
M'f  Ibepropcrtyof  theeitate,  aQadlreotinit 
lierrif  to  be  executed,  and  to  the  record  o( 
-iiiiinnntlon  in  the  office  of  the  county  re- 
vihi:  dale  of  such  recording,  or  by  the  data, 
;\a''  cii'  the  record,  and  bucu  reference  shall 
;  I'lTiCt  aa  if  the  orders  were  at  large  In- 
iim  cvance.  Conveyances  bo  made  convey 
itli'.  j'utereHt.  and  estate  of  the  decedent  in 
t  tl:<  lime  of  his  death;  if  prior  to  the  sale, 
f  hiw  or  otheiwise,  the  estate  has  acquired 
.  or  mierest  in  the  premises,  other  than  or 
ilijit  of  the  decedent  at  the  time  of  bis 
;|ji.  title,  or  interest,  also  paseea  bysuch 

[In  r'ffectAprU16tb,  1880.] 
-s.r-Lition  enTorced.W  Col. MB:  title  Kqnlred  tir,»- 
I  j'ir  Invalid  wbere  pctlCloD  dianot  sl*e]<ii1«Uo- 

ore  any  order  la  entered  confirming  the 
)<:  proved  to  the  Batiafaction  of  the  court 
s  giiiiu  of  the  sale  as  prescribed,  and  the 
rmalion  must  Bhotr  that  anch  proof   was 

1  CiLHi  Ecoendl;, 


tty  postpone 
nee  mouths. 

'5  1S58.  In  casprf  a  postponement,  notice  thereof  must 
Mgiveu,  by  n  iiublic  declaration,  at  the  time  and  place 
■nt  appomtcd  for  the  sale-,  andlf  the  postponement  be 
far  more  tliiin  one  ilay,  further  notice  must  be  given,  by 
luting  uotkea  iu  three  or  more  public  places  in  tha 


160(K4  OOKYETAirCE. 

% 

of  the  due  publication  of  the  notice,  the  comt 
oeed  to  a  hearing,  and  all  persona  interested  in  ttiei 
may  appear  ana  contest  each  petition,  by  filing  Dx 
jeetions  in  writing,  and  the  court  may  examine,  oai 
the  petitioner  ana  all  who  may  be  prodooed  befai»] 
for  that  purpose. 

§  1600.  If,  after  a  full  hearing  imon  the  petitkBi 
objections,  and  examination  of  the  racts  and  circoir' 
ces  of  the  claim,  the  court  is  satisfied  that  the  petit 
is  entitled  to  a  conveyance  of  the  real  estate  descril 
the  petition,  a  decree  authorizing  and  directing  the  < 
tor  or  administrator  to  execute  a  conveyance  thei 
the  petitioner  must  be  made,  entered  on  the  mini 
the  court,  and  recorded. 

§  1601.  The  executor  or  administrator  most 
the  conveyance  according  to  the  directions  of  the  dc 
a  certified  copy  of  which  must  be  recorded  with  the^ 
in  the  office  of  the  recorder  of  the  county  where  thel 
lie,  and  is  prima  facie  evidence  of  the  correctness  of 
proceedings,  and  of  the  authority  of  the  executor  or  i 
ministrator  to  make  the  conveyance.    [In  effect  Jxdj  1 
1874.] 

§  1602.  If,  upon  hearing,  as  hereinbefore  provided,  ttj 
right  of  the  petitioner  to  have  a  specifio  perf ormanoe  a 
the  contract  is  found  to  be  doubtful,  the  court  mostd^ 
miss  the  petition  without  prejudice  to  the  light  of  tiij 
petitioner,  who  may,  at  any  time  within  six  months  tbew 
after,  proceed  by  action  to  enforce  a  specific  perfomttuci 
thereof.    [In  effect  April  16th,  1880.] 

§  1603.  Every  conveyance  made  in  pursuance  d  * 
decree  as  provided  in  this  chapter,  shall  pass  the  til^s^ 
the  estate  contracted  for,  as  fully  as  if  the  contractiDg 
party  himself  was  still  living,  ana  executed  the  conrey* 
ance.    [In  effect  April  16th,  1880.] 

Oonveyanoes— by  executor,  etc.,  sec  lfi55.  , 

tl604.  A  copy  of  the  decree  for  a  conveyance,  aapw* 
ed  in  tnis  chapter,  duly  certified  and  recorded  ui  jf" ' 
office  of  the  recorder  of  the  county  where  the  lands  W. 
gives  the  person  entitled  to  the  conveyance  a  rifi[^*  ^•rj 
possession  of  the  lands  contracted  for,  and  to  hold  tu 
same  according  to  the  terms  of  the  intended  conveyance 
in  like  manner  as  if  they  had  been  conveyed  in  puisMO* 
of  the  decree.    [In  effect  April  16th,  1880.] 


CaHVDTAMOE.  g§  1609-7 

.G05.  Tlie  recording  of  nny  decree,  as  proviiJed  In 
receding  scrlion,  sball  not  prevent  the  court  makinji 
ecreo  from  fniuidiigtha  same  by  other  process. 
LGOe.  If  tlio  persna  entitled  1o  the  conveyance  diea 
re  tlio  comuirjin'niont o(  proceedings  tlierefor  under 
ohapter,  or  bt;f(i!o  thfi  completion  of  the  conveyaaoB, 
person  tiiiitlc.l  to  succeed  to  his  rights  in  the  con- 
1,  or  tlio  i!\i-<'iit<)r  oradmiDtatratoT  of  such  decedent, 
,  foe  tliu  biiinlit  of  the  person  so  entitled,  commence 
i  jiroceR (lilies  or  prosecute  any  already  oommeuoed. 
t£e  coiivi'v^mi^o  must  be  so  madeaa  to  vest  the  estate 
he  jiersoiis  eniirlftd  toit,  orln 
Ltor,  for  their  buueflt. 
1.607.  Tlie  decree  provided  for  In  this  cbaptei  may 
ict  tho  puiat'saiQii  of  the  property  therein  described  to 
ratrendered  to  the  peraon  entitled  thereto,  upon  his 
dacing  iht  duud  and  a  certified  copy  of  the  decree, 
m,  by  the  terms  of  the  eonttact,  possession  is  to  be 
rendt-red.  * 


i 


1612-14  ACCOUNTS. 

CHAPTER  X. 
ACCOUNTS,  AND  OF  PATBCENT  OF 

ABTIOLE  I. 

LXABiUTnes  Asrs  Cokpxvbatiob^  of  Ezbooto^ 

16U.  When  ezeentor  or  administrator  penoDany] 
16IS.  Executor  to  be  charged  with  all  estate,  etc. 

1614.  Kol  to  profit  or  lose  uy  estate. 

1615.  Uncollected  debts  without  f  anit. 

1616.  Compensation  of  the  cxecntor  and.  adml 

1617.  Not  to  purchase  claims  against  the  estate. 

1618.  TCTftftntnr'a  And  arimlntatr«i:oi>»«^r^mn|t«riftM. 

§  1612.   Kg  ezeontor  or  administrator  is  ci 
upon  any  special  promise  to  answer  damages 
the  debt4  of  the  testator  or  intestate  ont  of  bis  o^ 
unless  the  agreement  for  that  purpose,  or  some 
dum  or  note  thereof,  is  in  \vritmg  and  signed  hy  i 
ecutor  or  administrator,  or  by  some  other  persoi 
thereunto  specially  authorized. 

Oompare— sec.  1973,  subd.  2. 

§  1613.    Every  executor  and  administrator  is  < 

ble  in  his  account  with  the  whole  of  the  estate  of 

cedent  which  may  come  into  his  possession,  at  tbej 

of  the  appraisement  contained  in  the  inventory,  es[ 

provided  in  the  following  sections,  and  with  all  the 

est,  profit  and  income  of  the  estate. 

Ohargeable  with  the  whole  of  the  estate— bnt  not  for  loss  I 
co-executor,  33  Cal.  ()59;  responsible  for  kind  of  money  receir^ 
G67, 1407;  26  Cal.  429;  reduciug  money  in  bank  to  possession, '' 
ary,  44  Cal.  539;  liability  for  rents,  6  CaL  606;  37  Cal.  425. 

§  1614.  He  shall  not  make  profit  by  the  increase,  i 
Bufi'er  loss  by  the  decrease  or  destruction,  witbootli 
fault,  of  any  part  of  the  estate.  He  must  account  forfl 
excess  when  he  sells  any  part  of  the  estate  for  more  tin 
the  appraisement,  and  if  any  is  sold  for  less  than  tbei 

Eraisement,  he  is  not  responsible  for  the  loss  if  the  a 
as  been  justly  made. 

Fidnciary  capacity— money  held  in,  by  executor,  etc.,  26  CaL  IS 
Accountability  for  profit  made— 37  Cal.  424. 
Liability  for  16sses— 18  Cal.  627 ;  63  Cal.  477. 

Mingling  trust  funds— liable  for  interest  or  profits,  37  CsL  4N|J 
Cal.  597;  42  Cal.  290;  but  commingling  must  clearly  appear,  Mj.  P.  Ifiq 
66;  37  Cal.  424 ;  compound  interest  exacted,  52  Cal.  403;  53  CaL  S5;  ii 
Bee  My.  P.  Rep.  67,  ISS. 

Becoming  purchaser— of  mortgage  at  his  OTm  sale,  Uabfllty  ft 
•ec.l576;  4rCal.564. 


.     No  ese. 

1.   ebts  due  tc ,  ._  .. 

□collected  witbouC  iiis  fault. 
Cf.=ini raised  as  valaeleas-UncoUecteil,  no  ground  fornToo 

»TS.  My.  r.  Rep.  98. 
*"  "B.     H!6  shall  bo  allowed  all  necessary  expenses  in 
,  ■,  maoagemfiat,  and  settlement  o£  ttie  estate,  in- 
rensouable  feea  paid  to  attorneys  for  conducting 
-   sssar:^  proceedings  or  suita  in  courts,  and  for  his 
I  Rucli  fees  as  provided  in.  tiiis  cliapter;  but  wbetl 
edcnt,  by  Ms  will,  makes  aomo  other  provision  for 
npeasatioa  of  his  executoi",  tliat  Gliiill  be  a.  full 
isatiou  for  hi3 services,  unless,  by  a  written  Instru- 
iled  in  tlie  court,  lia  renounces  n»  claim  for  corn- 
ton  provided  by  the  will.    [In  effect  April  16, 1880.] 
~  tBaiy  ezpenna  of  admlnlMration— not  (or  ri-'tn»Tliie  Incum- 
^^Cal.  WO;  seCaUM)  wboralhlaatlou.SJCuJ.  i>»i  SCal.ni 
S7;  ana  Bee  next  note:  coals,  aeclNHj  Krvi»9otemi)lor«.W 
-;  l>Tokenge,smoiui(Bxe(lb]rcoiirt,Hr.F.Kep.M- 

-  nuj'i  twt-tmnnt  aiicraOonary,  <3  C»1.  V 


i.»sci.a 


161.7.  No  adminUtrator  or  eixccutor  sliall  purchase 
claiia  against  tlie  estate  be  represents;  and  if  he  pays 
claim  for  less  than  its  nominal  yaluo,  l>u  is  only  enti- 
to  charge  in  his  account  the  amount  lie  actually  paid, 
rtmitv  of  eKecntor,  elo,— for  nnrchBalng  pmpprty  of  estate,  gee 
-:  tor  frauduli^DUy  GelUug  really,  sec.  mi2.  Olaim-teo.  UMn. 
1618.  "WTien  no  compensation  !a  provided  by  the  will, 
:ho  PNCcutor  renounces  all  claim  thereto,  he  must  be 
atved  commissionsupontheamount  of  estate  accounted 
'  by  hini,  aa  follows;  for  the  first  thoAisand  dollars,  at 
3  rati'  ijf  seven  per  cent. ;  for  all  above  that  sum,  and 
■:  esi-'i-fding  ten  thousand  dollars,  at  iho  rate  of  five  per 
nt.;  fi.r  nil  above  ten  thousand  dollars,  and  noteiceed- 
Si"".>ity  tbousand  dollars,  at  the  rate  of  four  per  cent.! 
1^  all  aiiuvo  ttventy  thousand  dollars,  and  not  exceeding 
flytbriLisand  dollars,  at  the  rate  of  three  percent.;  for 
U  sbovu  lifty  thousand  dollars,  and  not  eKceeding  one 
nndred  tliouaand  dollars,  at  tba  rato  of  two  per  cent.; 

Kfor  all  above  one  hundred  thousand  dollars,  at  the 
of  ono  per  cent.  The  same  commissions  sball  be  al- 
OweQ  lo  adininistratorB.  In  all  cases,  such  farther  al- 
Sw&Dut:  may  be  made  as  the  court  may  deem  just  and 


§  1618  ACCOUKTS.  / 

reasonable  for  any  extraordinary  service,  bat  ti»l 

amount  of  saoh  extra  allowance  most  not  exceei^ 

half  the  amount  of  commissions  allowed  by  thisi 

Where  the  property  of  the  estate  is  distributed 

and  involves  no  labor  beyond  the  enstody  and 

tion  of  the  same,  the  commission  shall  be  computed  < 

the  estate  above  the  value  of  twenty  thousand  del' 

one-half  of  the  rates  fixed  in  this  section.     Public  i 

istrators  shall  receive  the  same  compensation  and 

ances  as  are  allowed  in  this  title  to  other  admini 

All  contracts  between  an  executor  or  administrator  i 

an  heir,  devisee,  or  le^tee,  for  a  higher  compens 

than  that  allowed  by  this  section,  shall  be  void;  prm 

this  act  shall  not  apply  to  estates  now  in  coarse  ofad^ 

iatration,  except  wliere,  and  to  the  extent  that,  sachj 

tates  consist  of  bonds  and  other  securities,  to  be  dist " 

ted  without  extra  expense  in  administration.    [In 

March  4th,  1881.] 

Amoant  of  the  whole  estate— accounted  for.  Is  baats  of 
sions,  30  Cal.  113:  43  Gal.  543;  homestead  not  reckoned,  My.P.^ 
but  860  30  Cal.  105;  supposed  assets  held  until  title  deteml 
basis  for  commissions,  13  CaL  134. 

Apportionment  of  commission'— between  successive  , 

tors,  3  Cat.  289;  but  made  only  when  estate  ready  for  dlstribatioa.] 
tato  of  Barton,  June  16th,  1880, 5  Pao.  O.  L.  J.  511 ;  when  not  ber»av< 
executors,  24  OaL  92. 

Oommissions— not  to  be  set  off  against  indebtedness  to  intesMBil 
Cal.  564 ;  allowable  only  on  final  account,  46  CaL  564;  not  allowednr 
acting  under  void  letters  testamentary,  62  CaL  658. 

Further  allowance— for  extraordinary  serrlees.  My.  P.  Bq.  A 

ASTICLE  n. 
▲ooouNTiiro  Aim  Sbttlxmbnts  by  Exeoutobs  and  AjaBXOf 

TBATOBS. 

1622.  Exhibit  of  receipts  and  disbursements,  and  claims  tlkffn± 

1623.  Citation  to  account  at  third  term. 

1624.  Petition  for  citation  to  render  final  or  other  aooouBt. 

1625.  Citation  to  account  on  application. 

1626.  Objections  to  account,  wlio  may  file. 

1627.  Attacliment  for  not  obeying  citation. 

1628.  To  render  accounts  at  expiration  of  term. 

1629.  Executor  to  Account  after  his  authority  revoked. 

1630.  Revoking  authority  of  executor,  when. 

1631.  To  produce  and  file  vouchers,  which  remain  in  cotut    _, 
.  1632.  Vouchers  for  items  less  than  twenty  dollars,  whenaeeepML 
S  1633.  Day  of  settlement  to  be  appointed,  aud  notice  thereof.  ,^ 
S  1634,  Final  settlement,  partition  and  distribution  made  aftasmot""' 
S  1635.  Interested  party  may  file  exceptions  to  account. 
I  1636.  All  matters  may  bo  contested  by  the  heirs.    Hearbff.      ^ 

1637.  Settlement  of  accounts  to  be  conclusive,  when  sna  triwDBH* 

1638.  Proof  of  notice  of  settlement  of  accounts. 

1639.  Sale  of  personal  property. 

1640.  Moneys  invested  oy  order  of  court* 


Accomm.  §§  1623-7 

1622.  Six  months  after  bis  appointment,  and  at  any 
-wbcu  required  by  tbo  court,  cither  upon  bis  own 
oil  or  npoa  tbe  applicalioa  of  any  peiaoa  iDtereBt^d 
ic  e3.ts>te,  tbe  executor  oi  administrator  must  rendei, 
ho  infonnation  of  tlio  court,  an  exhibit  under  oath, 
viug  tBe  amount  of  money  received  and  expended  by 
,  tbo  amountof  ail  claims  presented  against  the  es- 
,  and  ibe  names  of  the  clalniaiits,  and  all  other  mat- 
necessary  to  show  the  condition  of  its  affairs.  [In 
ct  April  16th,  1880.] 
ilfaln  six  monlht-atodt  IBSO:  prerloasl;  >t  tbltd  teim,  but  see 

3.623.  If  tbo  e jecutorot  administrator  fails  to  render 
esliibit  for  six  mouths  after  liis  appoiatment.  the 
ct.  or  a  judge  tberoof,  must  cause  a  citation  to  bo  la- 
il  rcfiuirinK  him  to  appear  and  render  it.  [la  effect 
rH  llitb,  18S0.] 

i  1624.  Any  person  interested  in  the  estate  may,  at 
S  time  before  the  linal  settlement  of  accounts,  present 
\  petition  to  tbe  court,  or  a  judge  tliereof,  praying  that 
i  executor  or  ad minlsirator  ba  required  to  appear  and 
Jder  Euch  exhibit,  eettine  forth  the  facts  allowing  that  it 
necessary  and  proper  that  such  an  exhibit  should  be 
ide.     ^a  effect  April  16th,  lt»80.] 

^1625.  If  tbe  court,  or  a  juilge  thereof,  is  satisfied, 
er  from  the  oath  of  the  applicant  or  from  any  other 
stim on y offered,  that  the  facta  alleged  are  true,  and  cou- 
lers  the  ahowiog  of  the  applicant  safScieut,  he  must 
reit  a  citation  to  be  issued  to  tbe  executor  or  adminis- 
ator,  requiring  him  to  appear,  at  some  day  to  be  named 
the  citation,  and  render  an  exhibit  as  prayed  for.  [In 
lect  April  Itith,  1S80.1 

§  1626.  ^heuanexhibltis  rendered  byunexecntoror 
-Jministrator,  uny  person  interested  may  appear,  and  by 
bjcrtions  in  wriiiug,  contest  any  account  or  statement 
lerein  contained,  'i'ba  court  maj  e:>aniina  tbo  executor 
T  administrator,  an<l  if  lie  lias  been  guilty  of  neglect,  or 
as  wasted,  embeziled.  or  mismanaged  the  estate,  bis  let- 
firs  must  be  revoked. 


a  duly  cited,  an  attachment  may  be  isstied  against 
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him,  and  saeh  exhibit  enforced,  or  hia  letters  mafbi^ 
yoked,  in  the  discretion  of  the  court. 
Contempt— flees.  1200, 1219. 

§  162&  Within  thirty  dasrs  after  the  expiration  of  i 
time  mentioned  in  tlie  notice  to  creditors  within 
claims  must  be  exhibited,  every  executor  or  admini 
must  render  a  full  account  and  report  of  his  adi 
lion.  If  ho  fails  to  present  his  account,  the  court  or  ji 
must  compel  the  rendering  of  the  account  by  att 
ments,  and  any  person  interested  in  the  estate  majaj: 
for  and  obtain  an  attachment;  but  no  attachments 
issue  unless  a  citation  has  been  first  issued,  served,! 
returned,  requiring  the  executor  or  administrator  toi 
pear  and  show  cause  why  an  attachment  should  noti 
Every  account  must  exhibit  all  debts  which  have 
presented  and  allowed  during  the  period  embraced  intJ^ 
ac(!0unt.  [Approved  March  11th,  1876 — ninety  da jajj 
Accoant  of  administration— final,  sees.  1647, 1^2:  separate,  by  on 
executor,  etc.,  24  Cal.  92:  by  administrator  of  an  administrator, «a^ 
124 :  time  for  filing  accounts,  merely  directory.  My.  F.  Rep.  96.       j 

§  1629.  When  the  authority  of  an  executor  or  adnN 
istrator  ceases,  or  is  revoked  for  any  reason,  he  mayjj 
cited  to  account  before  the  court,  at  the  instance  of  tM 
person  succeeding  to  the  administration  of  the  same* 
tatc,  in  like  manner  as  he  might  have  been  cited  by  lof 
person  interested  in  the  estate  during  the  time  he  ^ 
executor  or  administrator.    [In  effect  April  IGth,  1SS0.J 

Sureties  on  guardian's  bond— no  llal>ility  until  accoonts  settiedf 
i2  Cal.  63(). 

§  1630.  If  the  executor  or  administrator  resides  (ni<fl[ 
the  county,  or  absconds  or  conceals  himself  so  that  tw 
citation  cannot  be  personally  served,  and  neglects  to kd* 
der  an  account  within  thirty  days  after  the  time  p^ 
scribed  in  this  article,  or  if  he  neglects  to  renderw 
account  within  thirty  days  after  being  committed  wiiffj 
tlio  attachment  has  been  executed,  his  letters  mast  w 
revoked. 

§  1631.  In  rendering  his  account,  the  executor  or  ad- 
ministrator must  produce  and  file  vouchers  for  aUchaj!<J 
debts,  claims,  and  expenses  which  he  has  paid,  wu^ 
must  remain  in  the  court;  and  he  may  be  examineaoj 
oath  touching  such  payments,  and  also  touching  w 
property  and  effects  of  the  decedent,  and  the  dispoa^ 
thereof.  When  any  voucher  is  required  for  other  puf" 
poses,  it  may  be  withdrawn  on  leaving  a  certified  copy  on 
tile;  if  a  voucher  is  lost,  or  for  other  goocl  reason  caa»» 


codnoed  on  the  Bettlement,  tlie  payment  may  bo 

kl  by  tlie  oath  of  any  competent  witness. 

oher* — r^qolced  of  cUUdbdc.  tec,  1131 :  lacking,  Ma  tee,  isati  37 


for  -whicli  no  Toucbcr  ia  jiroduced,  If  bucB  item  ho 
•orted  liy  Lis  owa  uncontradicted  oatb  poaitire  to  the 

of  payment,  specifying  wlien,  where,  nud  to  whom 
st3  raaOo;  butsiicli  allow-ances  in  tlie  whole  must  not 
ieH  live  ijundred  dollora  against  any  one  catate,  and  if, 
a  -Bucli  settlement  of  nccoimta,  it  appear  that  debrs 
iast  the  deceased  liave  been  paid  without  the  affldnvit 

allowance  prescribed  by  alatutoor  sections  one  thous- 
.  four  liundred  nnd  ninety-four,  one  thousand  four 
idrcd  nnd  uiuety'live.  and  one  thousand  four  hundred 
I . ninety-six  of  this  Code,  ond  ic  Bhall  he  proven  by 
apetent  evidence  to  the  satisfaction  of  the  court  that 
ii  debts  were  jusilv  due,  were  paid  in  good  faith,  that 
<  amouiit  paid  waa'the  true  amount  of  Bucb  indebted- 
n  over  and  above  all  payments  or  set-ofF,  and  that  the 
ato  13  solvent,  it  shall  be  tho  duty  of  the  said  court  to 
ow  tbe  said  sums  so  paid  in  tho  settlement  of  said 
counta.    [In  effect  Apnl  IGth,  18«0.1 

>otits  paid  ivltboat  rvqairod  affldaTit  and  ollowanoe— ratlflca- 

S  1633.  'When  any  account  is  rendered  for  settlement, 
le  court,  or  a  judge  thereof,  must  appoint  a  day  for  the 
Element  thereof;  the  clerk  must  thereupon  give  notice 
lereof  by  causing  notices  to  be  posted  in  at  least  three 
nblic  places  in  the  county,  setting  forth  the  name  of  the 
nat«,  the  c:;ccutor  or  administrator,  and  tlie  day  ap- 
cinted  for  the  Bettlement  of  the  account.  The  court,  or 
jodge  thereof,  may  order  Ruch  further  notice  to  be  fiiveu 
a  may  be  proper.    [Id  effect  April  10th,  1S80.] 

9  1634.  If  the  account  mentioned  In  tbe  preceding 
■eeUon  be  for  a  final  settlement,  and  a  petition  for  tho 
inal  distribution  of  tho  estate  he  fdcd  with  aaid  accounts, 
>ho  notice  of  the  settlement  must  state  those  facta,  whlcli 
notice  must  be  given  by  posting  or  publication  as  the  conrt 
■nay  direct,  and  for  such  time  us  may  be  ordered.  Qnthe 
MUletiieut  of  said  account,  distribution  and  partition  of 
tta  estate  to  all  entitled  thereto  may  be  immediately  had , 
without  furthcruotico  or  proceedings.  (Approved  March 
Utli,  ISTG— ninety  days.] 


§§  1635-9  A<3GOUNT8.  626 

§  1635.  On  the  day  appointed,  or  any  subsequent  day 
to  which  the  hearing  may  be  postponed  by  the  court,  any 
person  interested  in  the  estate  may  appear  and  file  his  ex- 
ceptions in  writing  to  the  account,  and  contest  the  same. 

Any  person  interested^26  Cal.  57;  29  CaL  519;  49  CaL  111. 

Oontest  the  aecoimt— proceedings  generally,  30  CaL  110. 

§  1636.  All  matters,  including  allowed  claims  not 
passed  upon  on  the  settlement  of  any  former  account,  or 
on  rendering  an  exhibit,  or  on  making  a  decree  of  sale, 
may  be  contested  by  the  heirs,  for  cause  shown.  The 
Iiearlng  and  {^negations  of  the  respective  parties  may  be 
postponed  from  time  to  time,  when  necessary,  and  the 
court  may  appoint  one  or  more  referees  to  examine  the 
accounts,  and  make  report  thereon,  subject  to  confirma- 
tion; and  may  allow  a  reasonable  compensation  to  the 
referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

Referees— sees.  638-«45. 

§  1637.  The  settlement  of  the  account  and  the  allow- 
ance thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate, 
saving,  however,  to.  all  persons  laboring  under  any  legal 
disability,  their  right  to  move  for  cause  to  reopen  and  ex- 
amine the  account,  or  to  proceed  by  action  against  the 
executor  or  administrator,  either  individually  or  upon  his 
bond,  at  any  time  before  final  distribution ;  and  in  any 
action  brought  by  any  such  person,  the  allowance  and 
settlement  of  the  account  is  prima  facie  evidence  of  its 
correctness.    [In  effect  July  1st,  1874.] 

Settlement  of  account— not  a  Judgment,  My.  P.  Bep.  127:  reconl  <m 
appeal,  80  CaL  105. 

Oonclusiveness  of  settlement— of  account,  52  CaL  403:  Bejrnolds  r. 
^rumaglm,  March  4tb,  1880, 5  Pac.  G.  L.  J.  115:  when  idgnt  to  contest 
claim  not  barred.  My.  P.  Ren.  103 :  estoppel  of  legatee,  1 1  CaL  212 ;  appli- 
cation to  guardians,  36  Cal.  654 :  application  to  annul  account  37  CaL  434. 

Reopening  aoconnt— of  administrator,  when  no  notice,  53  CaL  197, 
259:  by  minor,  My.  P.  Bep.  186:  diligence,  requisite  showing  of,  11  CaL 
212 :  coexecutor  may  ask  lor  supplemental  decree,  24  CaL  93. 


§  163&  The  account  must  not  be  allowed  by  the  court 
until  it  is  first  proved  that  notice  has  been  given  as  re- 
quired by  this  chapter,  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  court,  and 
is  conclusive  evidence  of  the  fact. 
Notice— if  laddhg,  account  may  be  reopened,  53  CaL  197, 299. 

§  1639.  Whenever  it  appears  to  the  court  on  any  hear- 
ing of  an  application  for  the  sale  of  real  property,  that  it 
would  be  for  the  interest  of  tne  estate  that  personal  prop- 


§§164(M 

tome  part  ot  anch  property,  slioaTd 

-t  may  decree  tba  aale  ot  Bach  per- 

*»Ijerty,  or  any  part  of  it.  and  the  sale  thereof 

conducteil  In  tliu  unuio  taanneT  as  it  the  applioo' 

.  I^een  nuule  for  i  be  salo  of  such  peraonel  piop«ny 

-  rst  imHtaace.     Liu  cfTocit  July  1st,  1874,] 

kO.    Pending  the  settlpmant  of  any  estate,  on  the 

1   of  any  party  interested  thereiu,  and  upon  good 

liO'wn  toerefor,  t!ie  court  may  order  any  moneys  in 

nets    oE  the  executory  or  adniinistrators  to  be  in- 

for  the  burtetit  of  thu  estate  in  eecuritiea  of  the 

t   States  or  o£  this  Stats.    Such  order  can  only  ba 

after  publication  of  notice  of  the  peCitlon  In  Home 

^per<  to  be  designated  by  the  court  or  a  Jndge 

tf.       [In  effect  April  lUtL,  1880.] 

AETICLE  BL 


^fflcjcni  la  nn  morlaage. 
iilnxpon^osafj^tslckaera. 


(Uscbarffe  o(  tbe  siecuterand 
mdngeDtdalou. 


L  Fuu_ . .      .    

S.  Tba  Gxpen^ea  of  tbe  last  sickness: 

3.  Debta  naving  prefercaco  by  the  laws  of  tbe  United 

1.  judgments  rendered  against  tbe  decedent  in  his  life- 
line, and  mortgagca  iu  tbo  order  of  their  date; 

S.  All  other  demands  against  the  estate. 

VteteneA  claima  for  wages— sec,  110% 

rWily  sllowMCB-Bcca.  IIG;,  I'j4ii. 

Older  of  paT™Bnt-uiicliai»;eable,!6CaL(l. 

Indgmsnl-decree  eettUiig  aircuunt  Is  not,  Uy.  P.  Bep.  127. 
3  1644.  "Pie  pretercnco  given  Id  the  precediDK  section 
'jOBiionga^i  ^jnly  extends  to  the  proceeds  of  the  prop- 


I 
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erty  mortiKaged.  If  the  proceeds  of  saoh  propeitf  sJ 
sufficient  to  pay  the  mortgage,  the  part  remamine  nai 
istied  most  be  classed  with  other  demands  agwnst^ 
estate. 
Fkoc««di  of  property  mortgaged-~fiec  1SB9, 

§  1645.  If  the  estate  is  insufficient  to  pay  all  theddl 
of  any  one  class,  each  creditor  must  be  paid  adivkl«stff 
proportion  to  his  claim;  and  no  creditor  of  any  one i*^ 
sliaii  receive  any  payment  until  all  those  of  the 
ing  class  are  fully  paid. 

§  1646.  The  executor  or  administrator,  as  soonjasl 
has  sufficient  funds  in  his  hands,  must  pay  the  funerali 
penses,  and  expenses  of  the  last  sickness,  and  thei^i^ 
ance  made  to  the  family  of  the  decedent.  He  may  retdj 
in  his  hands  the  necessary  expenses  of  administraDd^ 
but  he  is  not  obliged  to  pay  any  other  debt  or  anyleg^ 
until,  as  prescribed  in  this  article,  the  payment  has  bed 
ordered  by  the  court. 

Soxplos  fandfl— appUcatiOD  to  payment  of  debts,  S7  GbL  CL 

§  1647.  Upon  the  settlement  of  the  accounts  of  ^ 
executor  or  administrator,  as  required  in  this  c^J^ 
the  court  must  make  an  order  for  the  payment  or  ^ 
debts,  as  circumstances  of  the  estate  require.  If  tben^ 
not  sufficient  funds  in  the  hands  of  the  execntoarorv 
ministrator,  the  court  must  specify  in  the  decree  the  sot 
to  be  paid  to  each  creditor.  If  the  whole  property  of  wj 
estate  be  exhausted  by  suchpayment  or  distribution, wa 
account  must  be  considered  as  a  final  account,  and  tn 
executor  or  administrator  is  entitled  to  his  disc&arg« « 
producing  and  filing  the  necessary  vouchers  and  gow 
showing  that  such  payments  have  been  made,  andtbat" 
has  fully  compliea  with  the  decree  of  the  court.  [4^ 
proved  March  11th,  1876— ninety  days.] 

Settlement  of  aoconnts— sec.  1628. 

Order  for  payment  of  debts— My.  P.  Kep.  109:  In  partteohrkW 
money,  26  Cai.  421;  39  Gal.  70. 

§  1648.  If  there  is  any  claim  not  due,  or  anycontifr 
gent  or  disputed  claim  against  the  estate,  the  aooou 
thereof,  or  such  part  of  the  same  as  the  holder'would  * 
entitled  to  if  the  claim  were  due,  established,  or  ataol» 
must  be  paid  into  the  court,  and  there  remain,  to"*KJ: 
o  ver  t o  t h  e  party  when  he  becomes  entitled  thereto ;  or,  ffw 
fails  to  establish  his  claim,  to  be  paid  over  or  distriww 
as  the  circumstances  of  the  estate  require.  If  *"y*X  ' 
tor  whose  claim  has  been  allowed,  but  is  not  y»  ov 


ITS  and  BssEDts  to  a  dcductlontlieiefrom  of  tbo  legal 
sst  for  tlie  lime  the  claim  baa  yet  to  cud,  bo  is  entitled 
I  paid,  accordingly.  Tiio  payments  provldetl  for  In 
lectiou  are  not  tr>  be  made  wbeu  tbd  estate  is  iosol- 
,  unlesa  a  pro  rata  distribution  la  ordered, 
lUoiisiT  pioTi«ioQ— 19  Cal.  420. 

L649.  Wlien  a  liecreo  ia  made  by  the  court  tor  the 
aent  of  creditors,  the  exiecutor  or  adminiHtiator  is 
>iially  liable  to  each  creiiitorfor  his  allowed  claiia,  or 
aividend  thereon,  and  exeention  may  he  isaued  on 
I  decree,  as  upon  a  jndgment  in  tho  court,  in  favor  of 
I  cr(:d.itar,  and  tiio  samu  proteedini^  may  be  had  uu- 
BVLuIi  exoeution  as  under  esecntion  in  other  cases, 
executor  or  ndminisCmtor  is  liable  therefor  on  bis 
a  to  each  creditor.  [In  effect  April  IGth,  IBBO.] 
icirsa  for  payment— cicch lor  cannot  open,  11  Cal,  129:  allowed 
Bitot  a  judgment,  liotore.iuCiil.iJl;  My,  P.  Rep,  IB, 
X650,  "Wlipu  tiie  accniints  of  the  administrator  or 
outor  liavf)  Lictu  n(;tt  li.d,  ;iiidaa  order  made  for  the  paj- 
it  of  debtB  ;iiid  distiiljiitiua  of  tba  estate,  no  creditor, 
BBBclaiiuivfiiiiot  mcludi;ditithQorderforpayment,ha8 
rrlsbt  to  call  iiiioiilliiMicditorawiiohaTeljeenpaid,  or 
m  Ihe  lieirs,  di^visicu-i,  m  k'gatees,  to  contribute  to  the 
rmect  of  Iii3  ^'hiirii;  ln.it  if  tlie  executor  or  admioistra- 
■bes  faiiPil  to  givo  tl.i,  notice  to  the  creditors,  as  pre- 
tbeil  in  EBCtini:  luurttrLii  haudred  and  ninety-one,  such 
idilor  may  rttovfi- im  tlio  bond  of  tba  executor  or  ad- 
plstratoi'  Tim  atuiiiiiit  ol'  liis  claim,  or  such  part  thereof 
be  would  liavo  b.jjii  tiit,ilud  to,  bad  it  been  allowed. 
Is  aectiou  shall  nut  apply  to  any  creditor  whose  claim 
(■not  due  ten  mtnitlia  iiL-fore  the  day  of  settlement,  or 
ioBa  claioa  was  coutiugi^nt,  and  did  not  become  absolute 
a  monlbs  before  such  duy. 

>eereo  of  dlitilbntlan  cone Isslre— upon  crciUCOTS,  JIj.  P.  Bep.  ISS, 
S  1651.  If  the  whole  of  tlie  debts  have  been  paid  by 
le  first,  distribiittoii,  Jt">  lourt  must  direct  the  payment 
'  lei^ai^its  and  tlio  ilLstrilmtnm  of  the  estate  among  the 
iira,  Icgjrtis,  oruilici-  ]>i  i^i  :ia 'entitled,  as  i>rovidedjn  the 
Mttcli;L|i[<jr;  liiit  it  tli.  ii-  ti-  liubts  remaining  unpaid,  or 
'  '  -        ■  ■  -  ■  proper       " 


-„  A 


llion  to  bu  cloaod,  tlio  clhiii  mustcive  such  e; 
Ime  as  may  be  reasonable,  for  a  tnal  bi 

8  1652.  At  the  time  designated  in  the  last  section,  or 
(HDet,  iF  within  that  timo  all  the  property  of  the  estate 


§1653 
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has  been  sold,  or  there  are  safficient  funds  in  his 
the  payment  of  all  the  debts  due  by  the  estate,  and  I 
estate  be  in  a  proper  condition  to  be  dosed,  tbe 
or  administrator  must  render  a  final  acooont,  and] 
settlement  of  his  administration, 
Setttement  of  acoonnts-eec  IG28. 

§  1653.  If  he  neglects  to  render  his  acconnt,  the 
proceedings  may  be  had  as  prescribed  in  this  chap 
regard  to  the  first  account  to  be  rendered  by  him,  soil 
the  provisions  of  this  chapter  relative  to  the 
tioned  account,  and  the  notice  and  settlement  tbi 
apply  to  Ms  account  presented  for  final  settlement 
Brooeodlngs  to  ealbroo  aeoonnf— saos.  1G28-16MU 


CHAPTEE  XI. 


1.      FASTJAI.    DlBTBIBDTlOS     PBIOB     TO     FllTAI.     BKTTI^ 
H.      DlBTBIBiraiOlI  OJI  FlHiL  SbTTLKKKHT. 
H.     DlSTHianTIOH  asb  Pabtitiob. 

CV.    AxiENTa    voB    Absent    Lsterbstgd    Pabtixs.  Dis- 
OBjt^Oa  Of  ElKCDTO ■ 


<L  Psyment  ot  legacies  npon  glrlng  boDlls. 
B.  Notice  ot  applFtallonftr  legacies. 
•-  £:xecutar  or  other  peraon  mar  resist  appUratlon. 
a.  Docreepraredfortoreqalrelioncli whlchmustbeiriTen.  Mai 
order  whole  or  part  o(  ataue  to  be  fleliyerofl.    Where  partl- 

B.  Order  for  pafmenE  of  boad,  aiia  suit  tliereon. 

i  IfiSS.  At  anj  time  after  the  lapfla  of  four  montlui 
m  tbe  issuioE  o£  letten  testamentary  or  of  adiQinlstra- 
n,  any'  Iieic,  aeviaee.  or  legatee,  maf  present  bis  peti- 
n  to  the  court  for  the  legacy  or  share  of  the  estate  to 
ilch  he  is  entitled,  to  be  Kiven  to  liim  upon  bis  giTing 
ttds,  ivitli  security,  for  tbe  payment  of  nla  proportion 

II  CoL  sisj  ^  OaJ.  ne. 


of  iha  debta-^or  which  K«atee,  etc,  Uahle,  CivU  Code. 


S  1699.  Notice  of  tbe  application  mnat  be  given  to  tbe 

lecQtor  or  admiaiBtrator,  personally,  and  to  all  persons 
tteresiedin  the  estate,  la  the  same  manner  that  notice  13 
Bqairad  to  ba  given  of  the  settlement  of  the  account  of 
1  executor  or  adminlatiator. 
Rottoa  of  Httlenunt  of  acconnt-sec  lOt. 
§  1G6(X  Tbe  execator  or  adminiBtrator,  or  any  person 
aCeieateil  in  tbe  estate,  may  appear  at  tbe  time  named 
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I 

and  resist  the  application,  or  any  other  heir,  deviseei  ^ 
legatee  may  make  a  similar  application  for  himself. 
Any  person  interested— sec.  163fifi.  i 

§  1661.  If,  at  the  hearing,  it  appear  that  the  estate 
but  little  indebted,  and  that  the  snare  of  the  miitj  a 
ing  may  be  allowed  to  him  without  loss  to  the  era' 
of  tbe  estate,  the  court  must  make  an  order  in.  confoi 
with  tbe  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  oidfl^ 
before  receiving  his  share,  or  any  portion  thereof,  to  e»| 
cute  and  deliver  to  the  executor  or  administrator  abon^ 
in  such  sum  as  shall  be  designated  by  the  court,  orajn^ 
thereof,  with  sureties  to  be  approved  by  the  judge,  pa^ 
ble  to  the  executor  or  administrator,  and  conditiooea  f<^ 
the  payment,  whenever  required,  of  his  proportion  of  tii| 
debts  due  from  tlie  estate,  not  exceeding  the  value  (fi 
amount  of  the  legacy  or  portion  of  the  estate  to  whicii«i 
is  entitled; 

2.  The  executor  or  administrator  to  deliver  to  the  hes, 
legatee,  or  devisee,  the  whole  portion  of  the  estate  tfl 
which  he  may  be  entitled,  or  only  a  part  thereof,  desif 
nating  it.  If,  in  the  execution  of  the  order,  a  partitioflj 
necessary  between  two  or  more  of  the  parties  interested, 
it  must  be  made  in  the  manner  hereinafter  prescrib» 
The  costs  of  these  proceedings  shall  be  paid  by  tbeappjj 
cant,  or  if  there  be  more  than  one,  shali  be  apftortioMa 
equally  amongst  them.    [In  pffect  April  16tb,  18S0.J 

Order— not  made  If  any  taxes  unpaid,  sec.  1669:  recording,  Mcini 
Subdivision  1.   Undertakings,  generally— sec.  941n. 
Partition— manner  hereinafter  prescribed,  sec  1675  et  seq. 

3  1662.  When  any  bond  has  been  executed  and  ddiy- 
ered  under  the  provisions  of  the  preceding  section,  and  it 
is  necessary  for  the  settlement  of  the  estate  to  reqnjs 
the  payment  of  any  part  of  the  money  thereby  flecnrw, 
the  executor  or  administrator  must  petition  the  court  itf 
an  order  requiring  the  payment,  and  nave  a  citation  isro« 
and  served  on  the  party  bound,  requiring  him  to  appejj 
and  show  cause  why  the  order  should  not  he  made.  aI 
the  hearing,  the  court,  if  satisfied  of  the  necessity  of  sow 
payment,  must  make  an  order  accordingly,  designatijj 
the  amount  and  giving  a  time  within  which  it  fflffltDe 
paid.    If  the  money  is  not  paid  within  the  tinae  allofWf 
an  action  may  be  maintained  by  the  executor  or  aaour 
istrator  on  the  bond. 


rLEMENI.        §§  1665-6 


T-    CUni'L.  ii:lnniibeii  deceaeni  «u  QoCa  lesldenC  oE  tUa  Slate. 

8.    Deerei:  [..bemailoOBLy  alter  notice. 

19.   24o  ilLitritiuCloD  to  be  onlered  till  aJl  larei  on  pemmal  propertr 

1669.  Upon  Uie  final  Bettlemeat  of  the  accaants  of 
esecutor  or  administrator,  or  at  itay  subsequent  time, 
>u  the  application  of  tlie  execiitoi  or  admin iatra tor.  or 
any  Leiv,  legatee,  or  devisee,  the  court  must  proceed  to 
tTrvbutu  the  residue  of  tlia  estate  in  tue  hands  of  the  ex- 
r  adminlatratoT,  if  any,  s 


suoli  deceased  chiitt' 

Ty.  but  all  the  estate  wbich  snoh  deceaseil  child  was 
Ititled  to  by  inheritanca  must,  withoDt  administration, 
3  (liatributedto  the  other  lieits-at-law.  A  statement  c' 
\-S  receipts  and  disburse mF;Qts  of  the  executor  or  admii 
itrator,  since  the  rendition  of  hia  linal  accounts,  mu! 
-e  reported  aod  filed  at  tbo  time  of  mahinj;  such  distribu- 
on.  and  a  sptllement  thereof,  togetlier  with  an  estimate 
£  the  expenses  of  closing  tbo  estate,  must  be  made  b; 
ha  court,  and  included  in  the  order  or  decree;  or  the  court 
r  iiidge  may  order  notice  of  the  settlement  of  such  sup- 
Aementary  account,  and  refer  the  same  as  in  other  cases- 
if  I  lis  settlement  of  accounts. 

r: 'ration— JKAsdf/.irtieti)  illegal  lieqiMitaBndmoTteiired 
!'-!>.  ifflilunriUIectea  byutMiaptlli  contract,  HyT^Tlte; 
1'  ir  or  AbtIsm  <Ue«  pndlna  admlnlnntlcHi,  My.  P.  Rep 
.v<!t8e(lUBHittai^tr,>Bp.P.Ban.l33.  f (nu 4^. not  ,^ 
.;  tndciBenoilforaaatairtlCiiLHB;  BCal.M.  yimmti 
'.•rian  defeuiloea,  Uy.  p.  Ken.  SIT.  On  exeeulor'i  appUtalioi 
ill  I  cialned  lor  baUuie  due  apiiUiaot,  Uy.  P.  Bep.  W. 

Abunt  hein-altomey  lor,  sec.  1719:  dlstrlbatlon  of  property  o 

§  J666.  In  the  onlet  or  decree,  the  court  must  nam 
the  persona  and  the  proportions  or  parts  to  which  eac 
*iiall  be  entitled,  and  such  persons  may  demand,  s 

and  recover  their  respective  shares  from  t' 

iidminiatratof,  or  any  person  Iiavine  the  s: , 

bIod.    Such  order  or  decree  is  conclnsiTO  as  to  the  r^bts 
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of  heirs,  legatees,  or  devisees,  sdbject  only  to  be 

set  aside,  or  modified  on  appeal. 

Decree  of  final  disttitrntion-Hronn  of,  where  unsettled 
heir  or  devisee  who  dies  pending  administration,  My.  P.  Bep.  2S: 
modlflable  below.  36  Cal.  277:  when  proper,  51  CaL  568;  53  CaLM: 
nlsbment  after.  My.  P.  Bep.  100;  S3  C^.  392:  is  cbarter  of  distiiM  , 
My.  P.  Bep.  247 ;  recording,  sec.  1719:  taxes  payable  before,  sec  m^ 

Recover  their  respective  shares— Wheeler  v.  Bolton,  Uareh 
1880.5Pac.C.L.J.l]2. 
Appeal-40  Cal.  463 ;  49  Cal.  6S1. 
Sahseqnent  issne  of  letters— on  discovery  of  estate,  see.  UR 

§  1667.  Upon  application  for  distribation,  after 
settlement  of  the  accounts  of  administration,  if  the 
cedent  was  a  non-resident  of  this  State,  leaving  a 
which  lias  been  duly  proved  or  allowed  in  the  State  of 
residence,  and  an  authenticated  copy  thereof  has  be* 
admitted  to  probate  in  this  State,  and  it  is  necessaryJB 
order  that  the  estate,  or  any  part  thereof,  may  be  disfl* 
uted  accordinjgf  to  the  will,  that  the  estate  in  this  Swi 
should  be  delivered  to  the  executor  or  administrator^ 
the  State  or  place  of  his  residence,  the  court  ma/flroj" 
such  delivery  to  be  made,  and,  if  necessary,  order  a»» 
of  the  real  estate,  and  a  like  delivery  of  the  pwcflwj' 
The  delivery,  in  accordance  with  the  order  of  the  coinj 
is  a  full  discharge  of  the  executor  or  administrator  witt 
the  will  annexed,  in  this  State,  in  relation  to  all  property 
embraced  in  such  order,  which,  unless  reversed  od  app^'j 
binds  and  concludes  all  parties  in  interest.  Sales  of  rai/ 
estate,  ordered  by  virtue  of  this  section,  must  be  made  m 
the  same  manner  as  other  sales  of  real  estate  of  ac«- 
dents  by  order  of  the  court.    [In  effect  April  16th,  1S80,J 

Sales  of  real  estate— sec.  1536  et  teq, 

§  1668.  The  order  or  decree  may  be  made  on  the  peti- 
tion of  the  executor  or  administrator,  or  of  any  person 
interested  in  the  estate.  Notice  of  the  application  mns* 
be  given  by  posting  or  publication  as  the  court  may  aire"' 
and  for  such  time  as  may  be  ordered.  If  partidon  ."* 
applied  for  as  provided  in  this  chapter,  the  decree  of  oiS' 
tribution  shall  not  divest  the  court  of  jurisdiction  to  oww 
partition,  unless  the  estate  is  finally  closed.  jlD  efleci 
July  1st,  1874.] 

Want  of  notice— decree  of  distribution  void  for,  46  Cal.  tift 

§  1669.  Before  any  decree  of  distwhution  of  an  tfttjj 
is  made,  the  court  must  be  satisfied,  by  the  oath  otim 
executor  or  administrator,  or  otherwise,  that  all  j;^ 
county,  and  municipal  taxes,  legally  levied  uponpfiRK^* 


xexiry  oi  tbe  estate,  1: 
■il  Kith,  1880.] 
B21a.T  proTislon— pDlItlca 
(Minlor  paTing  laiee-aii 


e  liieen  fully  paid,     [In  efEect 
"I  to  relmbnmiDaiit.  H7.F.  Bap.  81b 


laUngpcUtlaii. 


parU  lo    are   ot  neceuary. 

p  rs    al,  assigned  by 

m       beirs.  devisees, 

D(l  the  respect- 

fislied,  partition 
interested  per- 
n  lat  purpose  by 

w  :e  faithlul  dis- 

f  the  order  o( 
ecree  assij^ing 
ba         od  to  tLent  as 
m  dorsed  tbereoD. 

court:  deems  it 


d  sad  had  in  tbe 

rson  interested. 

po  n    d,  or   partition 

chapter,  notice 

tted  who  reside 

I,       d  to  the  agents, 

h     S  ate,  of  such  as 

■3  na   y  oc  by  publio 

on  may  be  flled, 

po  Dted,  and  notice 
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given  at  any  time  before  the  order  or  decree  of 
tion,  but  the  commissioners  must  not  be  appointed 
the  order  or  decree  is  made  distributing  tne  estate, 
effect  July  16th,  1880.] 

§  1677.  If  the  real  estate  is  in  different  counties,  dj 
court  may,  if  deemed  proper,  appoint  commissionenj 
all,  or  different  commissioners  tor  each  conntf.  u 
estate  in  each  county  must  be  divided  separately  anM| 
the  heirs,  devisees,  or  legatees,  as  if  there  was  no  odJ 
estate  to  bo  divided;  but  the  commissioners  iirst  appGu4 
must,  unless  otherwise  directed  by  the  court,  makedij 
sion  of  such  real  estate  wherever  situated  within  a 

State.    Pn  effect  July  IGth,  1880.] 

I 

§  1678L  Partition  or  distribution  of  the  real  estate  Dd 
be  made  as  provided  in  this  chapter,  although  semi 
the  original  heirs,  legatees,  or  devisees,  may  have  cm 
veyed  their  shares  to  other  persons,  and  such  shares  nmi 
be  assigned  to  the  person  holding  the  same,  in  the  sail 
manner  as  they  otherwise  would  nave  been  to  suchhein 
legatees,  or  devisees. 

Person  holding  the  same— extends  to  assignees  of  alienees,  nOiL 
d9;  direct  distribution  to  assignee  of  deceased  heir,  My.  P.  Bep.s^ 

§  1679.  When  both  distribution  and  partition  arenadj 
the  several  shares  in  the  real  and  personal  estate  mnstw 
set  out  to  each  individual  in  proportion  to  his  right.  W 
metes  and  bounds,  or  description,  so  thattho  samecanw 
easily  distinguished,  unless  two  or  more  of  thepartic8]i|' 
terested  consent  to  have  their  shares  get  out  so  as  tow 
held  by  them  in  common  and  undivided. 

§  1680.  When  the  real  estate  cannot  be  divided  with- 
out prejudice  or  inconvenience  to  the  owners,  the  conn 
may  assign  the  whole  to  one  or  more  of  the  parties  &r 
titled  to  share  tiierein,  who  will  accept  it,  always  F" 
ferring  the  males  to  the  females,  and  among  chilaren, 
preferring  the  elder  to  the  younger.    The  parties  Bcctf^ 
ing  the  whole  must  pay  to  the  other  parties  i^^^JJJ^ 
their  just  proportion  of  the  true  value  thereof,  o^?^ 
the  same  to  their  satisfaction,  or  in  case  of  the  ^^o^J. 
of  such  party,  then  to  the  satisfaction  of  his  ^a»y*5 
and  the  true  value  of  the  estate  must  be  ascertains  s^ 
reported  by  the  commissioners.   When  the  comnussiw^j 
appointed  to  make  partition  are  of  the  opinion  ww;t 
real  estate  cannot  be  divided  without  prejudidfe  ot  i^ 
venience  to  the  owners,  they  must  so  report  to  ^"^.JL,. 
and  recommend  that  the  whole  be  assigned  as  herauij'^ 


%t  ^nd  masi  fiud.  and  report  the  true  valne  of  auoh 
.eat^ato.  On  tiling  tlie  report  of  the  commisBiaiien., 
on  makiiiff  or  Sfcuriuj;  lie  payment  as  before  pro- 
a,  -tliti  cuiirt.  if  u.  :i!.|)(!.ira  jusc  aud  proper,  muBt  con- 

^' — -     ■     ■        "le  assignment  is  com- 

«noh  real  estate  vests 
0  assigned.    [In  effect 
W.J 

'hen  auy  tract  of  land  or  tenenient  la  of 
wtcr  va.lue  than  any  one's  sbare  In  the  estate  to  liu 
idccl ,  and  cannot  bodivided  without  injury  to  the  Hame, 
lav  Ijo  act  off  by  tha  commissioners  appointed  to  malie 
Cition  to  any  of  the  parties  who  will  accept  it,  giving 

■ -QPe  as  preacribed  in  the  precediDR  section.    The 

ccepting  must  pay  or  secure  to  the  others  such 
-1  the  commissioners  shall  award  to  make  the  pal-- 
equal,  and  the  commissioners  must  make  their 
accordingly;  but  such  partition  nmsc  not  be  ei- 
led  by  the  court  until  the  sums  awarded  are  paid 
parties  entitled  to  the  same,  or  aecureU  to  their  sat- 

When  it  appH^in  to  the  court;,  from  the  corn- 
report,  that  it  i\innot  otherwise  be  fairly  di- 
and  should  be  sold.  :  Ijts  court  may  order  the  sale  of 
[Ivbole  or  any  pari;  nf  tlie  esiat*,  real  or  petaonal,  by 

for  that  purpose,  and  the  proceeds  diatributea. 

■  ' ^ducted,  reported,  and  confirmed,  in 

— 1  utidi^r  the  same  requirements  pro- 
ved in  article  four,  chapter  seTen,  of  this  title. 

1683.  Before  any  parHtion  is  made  or  any  estate  di- 
id,  as  provided  >u  tLis  itmpter,  notice  must  be  eivea 
ill  persons  interest pd  in  l^jc  pattitiou,  their  guarifians, 
'  '       '        >mmissiouers,  of  thetimaand 

hull  proceed  to  make  partl- 
7  take  testimony,  order  sui- 


it  report  their  proceed- 


Mide  the  report  and  C' 

■■■issioDers.  or  appoint  otlicrs;  and  when  such  report  ia 
ad,  a  certiliiid  copy  of  the  judgment,  or  de- 
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oree  of  partition  made  thereon,  attested  by  the  cleiki 
the  seal  of  the  court,  most  be  recorded  in  the  oiBoeofI 
recorder  of  the  county  where  the  lands  lie.    [In  efEectr 
16th.  1880.] 

§  1685.  When  the  court  makes  a  judgment  or  de 
assigning  the  residue  of  any  estate  to  one  or  more 
sons  entitled  to  the  same,  it  is  not  necesscuy  to  apr 
commissioners  to  make  partition  or  distribution  the 
unless  the  parties  to  whom  the  assignment  is  deci 
some  of  them,  request  that  such  partition  be  made, 
effect  July  16th,  1880.] 

§  1686.  All  questions  as  to  advancements  made,  (v<^ 
leged  to  have  been  made,  by  the  decedent  to  his  liei& 
may  be  heard  and  determined  by  the  court,  and  most  n 
specified  in  the  decree  assigning  and  distributing  the  » 
tate;  and  the  final  judgment  or  decree  of  the  court,  or ii 
case  of  appeal,  of  the  Supreme  Court,  is  binding  on  afl 
parties  interested  in  the  estate.    [In  effect  July  16th,  1880.] 

ABTICLE  iv. 

AOBVTS  FOSABSXNT  OB  IKTBSSSTKD  PABTIXS.    DISOHABOK* 
EZSOUTOB  OB  ADXnnSTBATOB. 


1091.  Conrt  may  appoint  agent  to  take  pMsession  for  i 

1692.  A^ent  to  fflve  bond,  aucl  his  compensation. 

1693.  Unclalmeci  estate,  how  disposed  of .  ,. 

1694.  When  real  and  personal  property  oralbsentee  to  be  tA^ 

1695.  Liability  of  agent  on  his  oond. 

1696.  Certiflcate  to  claimant. 

1697.  Final  settlement,  decree,  dlscbaiige. 
1688.  Discovery  of  property. 

§  1691.  When  any  estate  is  assigned  or  distrihttted  by 
a  judgment  or  decree  of  the  court,  as  provided  in  ibis 
chapter,  to  any  person  residing  out  of,  and  bariog  so 
agent  in  this  State,  and  it  is  necessary  that  some  peison 
sLould  be  authorized  to  take  possession  and  charge  of  tbe 
same  for  the  benefit  of  such  absent  person,  the  coaitm^^ 
appoint  an  agent  for  that  purpose,  and  authorize  him  {p 
take  charge  of  such  estate,  as  well  as  to  act  for  such  ftD" 
sent  person  in  the  distribution.  *  i 

S1692.  The  agent  must  execute  a  bond  to  the  Stato^  | 
if  ornia,  to  be  approved  by  the  court,  or  a  judge  thereot. 
conditioned  that  he  shall  faithfully  manage  and  accoo^' 
for  the  estate.  The  court  appointing  such  agent  mays^ 
low  a  reasonable  sum  out  of  the  profits  of  the  estate  for 
his  services  and  expenses.    [In  effect  July  16th,  1880.] 


X693.  Wien  personal  property  ramaina  in  the  handa 
ao  agODt  unclaimed  for  a  year,  and  it  appears  to  the 
'fc  fcliat  it  19  for  tbe  benefit  of  tbosa  infereated,  it  shall 
it>lcl  under  tbo  order  of  tLe  court,  and  tbe  proceeds, 
r  deducting  the  expenses  of  tbe  sale  allowed  b;tbe 
re,  must  be  paid  into  tbe  State  treasury.  Wben  the 
ment  Is  made,  the  agont  must  take  from  tbe  treaauiy 
lioate  receipts,  one  of  whicb  be  muat  file  in  the  oflBce 
ibe  controller,  and  tbe  otber  Id  tbe  court.  [In  efface 
y  16th,  ISeO.] 
lid  In-lQ  ihs  Stais  treasuT— bnc  not  dlMritmtsa  unone  theoUier 


ie94.  The  agcn 


t  appointing 


render  the  c 

_, „, .  J  ho  wing; 

.  Tho  value  and  character  of  the  property  received  by 
tt,  -what  poctiOQ  thereof  is  atUl  on  hand,  what  sold,  and 

tXhe  income  derived  therefrom; 
^Ehe  tases  and   asaesaments  imposed  thereon,   for 
la.t,  and  whether  paid  or  unpaid; 

t.  Expenses  incurred  in  thecarc,  protection,  and  man- 
emeDt  thereof,  and  wbethet  paid  or  unpaid.  Whan 
edi  the  court  may  osamiue  witnesses  and  take  proofs 
regard  to  tbe  account;  and  if  satlalled  from  each  ac- 
rants  and  proofs  that  it  will  be  for  the  benefit  and  ad- 
tnCaee  of  the  persons  interesled  therein,  the  court  may, 
f  order,  direct  a  sate  to  be  made  of  the  whole  or  suah 
irts  of  the  real  or  personal  property  as  shall  appear  to 
a  proper,  and  the  purchase-money  to  be  deposited  in  the 
•Ate  treasury.    [In  effect  July  lefb,  ISSO.] 

S  1695.  The  agent  is  liable  on  bis  bond  for  the  care 
ftd  preservation  of  tho  estate  while  in  his  bands,  and  for 
no  payment  of  the  proceeds  of  the  sale  as  required  iu 
tie  preceding  sections,  and  may  tie  sued  thereon  by  any 


claim,  and  being  first  sat- 
grant  Iiim  a  certificate  to 

the  presentation  of  I 

must  draw  bia  war- 
[In  effect  July  IBtb, 


gl698 


PABTITIOH  ASU 


prodaetion  of  satisfsustory  Touchers,  that  he  has  pi 

Bams  of  money  due  from  him,  and  deliTered  up. 

the  order  of  the  court,  all  the  property  of  the  estate 

the  parties  entitled,  and  performed  all  the  acis  1ai  ' 

required  of  him,  the  court  must  make  a  judgmrat 

decree  discharging  him  from  all  liability  to  be 

thereafter. 

Paid  all  sums— of  money  dae  to  dlstrfbofeees,  la 
wise,  53  Cal.  204. 


Delirered  propertf  of  estate— to  distributees, 
March  I3th.  18S0, 5  Fac.  C.  L.  J.  112. 

Discharge  of  executor,  etc.— aUowance  of  final  aeeoont  b  a 
Cal.  146:  afterward,  no  longer  represents  the  estate.  M  CSL49L 

Discharge  of  gnardian— 36  CaL  651. 

§  1696.  The  final  settlement  of  an  estate,  as  in 
chapter  provided,  shall  not  prevent  a  subsequent  i 
letters  testamentary,  or  of  administration,  or  of  aiL 
tration  with  the  will  annexed,  if  other  property  of 
estate  be  discovered,  or  if  it  become  neoesaary  or  "" 
for  any  cause  that  letters  should  be  again  ' 
effectJuly  Ist,  1874.] 


ISS1104 


^^^  CHAPTER  XXL 


.  W^:«irlariiiii.lnp|i,a:s. 


JK  DrrTConiUill*a tohomeireii(l,!ii 

a"    BBrvl.Biimiii  iunraian. 

I  1704.  Orders  and  decreed  i 
HgO  itierpof,  id  probatu  jiruueei 
Ifatenee  of  lacfB,  or  llio  pKrfiirir 
^  iurisdictiou  of  iLe  courD  or  j 
nil  ouly  be  nacessary  tint  iliej 
ftml  or  aJjudfjed.  except  t 


L  L  to  be  aoill  being  pabllsbM, 


.V  tri«d  and  dlapowd  of. 
di^uiaiiilerL   How  intl  wbal 


orders  iind  d 
eDii:red  al  lotigtii  iJ 
effect  .luly  li;tb,  188 


nif  1 


«  pnscribeU  pericid  a; 


lade  by  the  coart,  or  a 
mgs,  need  not  reclto  tbe 
iiico  of  acts,  upon  wlticli 
1U30  may  depend,  but  it 
^unlaiu  the  matters  or- 
I'Ttviae  provided  iu  tlLia 
iconrtorjudga  must 
6  book  of  tbe  ooutt. 


crwise  as  often  during 
L»  I'efiularly  issued,  uu- 
.  TI10  court,  or  11  judge 
sfl  numljer  of  publica- 
Jalyltith,  188U.J 


§§  1706-14  OBDEBS,   BECBEES,  ETC. 

§  1706.  When  it  is  provided  in  this  title  thataD7< 
or  decree  of  the  court,  or  a  jadge  thereof,  ot  a 
thereof,  must  be  recorded  in  the  office  of  the 
recorder,  from  the  time  of  filini;^  the  same  foi 
notice  is  imparted  to  all  persons  of  the  contents 
[In  effect  July  16th,  1880.  J 

§  1707.  Citations  must  be  directed  to  the  peno&l 
cited,  signed  by  the  clerk  and  issued  under  the  seal( 
court,  and  must  contain — 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  pi 

3.  A  direction  that  the  person  cited  appear  at 
and  place  specified. 

§  170Gb  The  citation  may  be  issued  by  tiie  clerk  i 
the  application  of  any  party  without  an  order  of 
judge,  except  in  cases  In  which  such  order  is  by  tba  f 
visions  of  this  title  expressly  required. 

§  1709.  The  citation  must  be  served  in  the  same] 

ner  as  a  summons  in  a  civil  action. 

Sexvice  of  citation— time  for,  sec.  1711;  same  manner  as  i 
a  cIyU  action,  see  sec.  410  et  »eq, 

§  1710.  When  personal  notice  is  re<]|[uired,  and  no  i 
of  giving  it  is  prescribed  in  this  title,  it  must  be  glTeni 
citation. 

§  1711.  When  no  other  time  is  specially  prescribed  i 
this  title,  citations  must  be  served  at  least  five  days  ^ 
fore  the  return  day  thereof. 

§  1712.  When  a  complete  description  of  the  real  prj 
erty  of  an  estate  sought  to  be  sold  has  been  giv^".** 
published  in  a  newspaper,  as  required  in  the  order  to swj 
cause  why  the  sale  should  not  be  made,  such  descnpo* 
need  not  be  published  in  any  subsequent  notice  of  w^^ 
notice  of  a  petition  for  the  confirmation  thereof;  i^^^ 
ficient  to  refer  to  the  description  contained  in  tbepnwj 
cation  of  the  first  notice,  as  being  proved  and  on  lu^  * 
Che  court. 

§  1713.  Except  as  otherwise  provided  in  thistitle,^ 
provisions  of  part  two  of  this  Code  are  applicable  towj 
constitute  the  rules  of  practice  in  the  pioceedioff  but 
tioned  in  this  title. 

§  1714.  Theprovisionsof  part  two  of  this  Code,  Jtela&J 
to  new  trials  and  appeals— except  in  so  far  aa  tbey  »•  | 


54a 


OBDEBS,  DBCBEES,  ETC. 


§§  1715-18 


iooonBiatent  with  the  provisions  of  this  title^apply  to 
the  proceedings  mentioned  in  this  title. 

§  1715.  The  appeal  most  be  taken  within  sixty  days 
after  the  order,  decree,  or  judgment  is  entered. 
Appeals  firom  Superior  Oonrts— in  proliate  matters,  sec.  963,  snbd.  S. 
Within  sixty  days— Estate  of  Burns,  Feb.  28th,  1880, 5  Pac.  0.  L.  J.  49. 
Parties  aggriered— may  appeal,  40  GaL  463. 

§  1716.  All  issues  of  fact  joined  in  probate  proceedings 
must  be  tried  in  conformity  with  the  requirements  of 
article  two,  chapter  two,  of  this  title,  and  in  all  such  pro- 
ceedings  the  party  affirming  is  plaintiff,  and  the  one  deny- 
ing or  avoiding  is  defendant.  Judgments  therein,  on  the 
issue  joined,  as  well  as  for  costs,  may  be  entered  and  en- 
forced by  execution  or  otherwise  by  the  court,  as  in  civil 
actions.     [In  effect  July  16th,  1880.J 

Trial  of  issues— see  sec.  1717. 

Judgment— sec.  G64n. 

Execution— sec.  684n. 

§  1717.  If  no  jury  is  demanded,  the  court  mnst  try  the 
issues  joined.  If  on  written  demand  a  jury  is  called  by 
either  party,  and  the  issues  are  not  sufficiently  made  up 
by  the  written  pleadings  on  file,  the  court,  on  due  notice 
to  the  opposite  party,  must  settle  and  frame  the  issues  to 
be  tried,  and  submit  the  sam4,  together  with  the  evidence 
of  each  party,  to  the  jury,  on  which  they  must  render  a 
verdict.  Either  may  move  for  a  new  trial,  upon  the  same 
grounds  and  errors,  and  in  like  manner,  as  provided  in 
this  Code  for  civil  actions. 

Hew  trials— see  sec  1714. 

§  1718i  At  or  before  the  hearing  of  petitions  and  con- 
tests for  the  probate  of  wills;  for  letters  testamentary  or 
of  administration ;  for  sales  of  real  estate,  and  confinna- 
tions  thereof;  settlements,  partitions,  and  distributions  of 
estates,  setting  apart  homesteads,  and  all  other  proceed- 
ings where  all  the  parties  interested  in  the  estate  are  re- 
quired to  be  notified  thereof;  the  court  may,  in  its  discre- 
tion, appoint  some  competent  attorney-at-law  to  represent 
in  all  such  proceedings  the  devisees,  legatees,  heirs,  or 
creditors  of  the  decedent,  who  are  minors  and  have  no 
general  guardian  in  the  county,  or  who  are  non-residents 
of  the  State;  and  those  interested  who,  though  they  are 
neither  such  minors  or  non-residents,  are  unrepresented. 
The  order  must  specify  the  names  of  the  parties  so  far  as 
known  for  whom  the  attorney  is  appointed,  who  is  thereby 
authorized  to  represent  such  parties  in  all  such  proceed- 


§§  1719-22  ORDERS,  DEGREES,   ETC. 

iDgs  had  snbseqaent  to  his  appointtnent.  The  at 
may  receive  a  fee,  to  be  fixed  oy  the  court,  for  his 
ices,  which  must  be  paid  out  of  the  funds  of  the  esli 
necessary  expenses  of  administration,  and  upon  dist 
tion  may  be  charged  to  the  party  represented  by  tiwj 
torney.  If,  for  any  cause,  it  becomes  necessary,  1 
court  may  substitute  another  attorney  fortheonefint^ 

Sointed,  in  which  case  the  fee  most  be  pro]X)itioiuil 
ivided.    The  non-appointment  of  an  attorney  willi 
affect  the  validity  of  any  of  the  proceedinffs.    OEn 
July  16th,  1880.] 

Attorney  for  absent  heirs— fees  of,  36  Gal.  278;  43  CaLStt: 
waive  minor's  rights,  My.  P.  Bep.  6 :  cannot  Instltate  prooeetBqsl 
revocation  of  probate,  My.  P.  Bep.  75. 

§  1719.  When  a  judgmeut  or  decree  is  made, 
apart  a  homestead,  contirming  a  ssile,  making  dist 
tion  of  real  property,  or  determining  any  other  matteri 
f  ecting  the  title  to  real  property,  a  certified  copy  of  *' 
same  must  be  recorded  in  the  office  of  the  recoiaerof! 
county  in  which  the  property  is  situated.     [In  effect  Jn^ 
1st,  1874.] 

§  1720.  When  it  is  not  otherwise  prescribed  in  ttt 
title,  the  Superior  Court, .  or  the  Supreme  Court  od  s^ 
peal,  may,  in  its  discretion,  order  costs  to  be  paid  bya^ 
party  to  the  proceedings,  or  out  of  the  assets  of  tbe » 
tate,  as  justice  may  require.  Execution  for  the  costs  m^ 
issue  out  of  the  Superior  Court.  [In  effect  July  16tb,  ISSlj 

Costs  against  execntor— or  administrator,  sec.  1S09« 

Oosts— Tvben  paid  oat  of  tbe  estatef47Cal.450:  on  contest (rf«^ 
before  Code,  19  CaL  888 :  on  appeal.  Estate  of  Barton,  Janel6tb,  m* 
Pac.  C.  L.  J.  611. 

§  1721.  Whenever  an  executor,  administrator,  orgaBi|^ 
ian  is  committed  for  contempt  in  disobeying  any  Ift^ 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  for  thirty  days  without  obeying  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  coart 
may,  by  order  reciting  the  facts,  and  without  fortlier 
showing  or  notice,  revoke  his  letters'  and  appoint  sooe 
other  person  entitled  thereto  executor,  administrator,* 
guardian  in  bis  stead.    [In  effect  July  16th,  1880.] 

Imprisonment  of  ezecntor— for  not  paying  over  the  dlfltrilnt" 
shares  of  the  estate,  My.  F.  Rep.  160;  and  see  53  CaL  204. 

§  1722.  Whenever  an  infant,  insane,  or  incoin^*J^ 
person  has  a  guardian  of  his  estate  residing  in  thisStatti 
personal  service  upon  the  guardian  of  any  process,  noW*i 
or  order  of  the  court  concerning  the  estate  of  a  deceasw 


tfLicL  rlie  ward  is  interested,  is  equiTalent  to 
no  tlia  wiird,  and  It  ia  iha  duty  o(  the  guardian. 
-  ■'         ■     --t3of  the  ward  inthomatter.    Such. 


arson  of  kouud  mind  might  do.    [In  effect  J11I7  Ktb, 

3.723.  if  ,qnv  person  baa  died,  or  shall  hereafter  die, 
a  at  tlie  time  tjf  his  death  was  the  owner  of  a  life  es> 
e,  ^wlikh  iLTiiiinatea  by  reason  of  thedtath  of  such  per- 
1,  aoy  person  iiileteBtedin  the  property,  or  in  the  title 
ireto,  ill  wliich  siicli  lifa  estate  waalield,  may  £laln  the 
petior  Court  of  the  county  in  which  the  properly  la 
oated,  liis  vc^rified  petition,  Betting  forth  auch  facts, 
1  thereupon,  and  after  such  notice,  by  pnblioation or 
lersfiRe,  ns  llio  fourt  may  order,  the  court  shall  hear 
Bb  petitlou  nnil  tliecTtdence  ofietedin  support  thereof, 
d  if,  tipon  Bucli  hearing,  it  shall  appear  tlial  such  life 
iate  of  su<j]i  (ir^oi^ased  person  absolutely  terminated  by 
»KOQ  of  hiadeatti,  the  court  shall  make  a  decree  to  that 
loct,  and  ilieruupon  a  certified  copy  of  auch  decree  may 
I  recorduil  in  ilio  office  of  the  county  recorder,  and 
•reafter  sliiill  lir  —  *' "— '  --  -  ■" — '  " ' 


9§  1726>7  FUBLIO  iUDMINISTBATOS. 


CHAPTER   XTTT. 

OF  FX7BLIC  ADMINISTRATOR 

<  1728.  "What  estates  to  be  administered  by  public  administrator. 
I  1727.  PuDllo  administrator  to  obtain  letters,  wlien  and  bow. 

txmd  and  oatb. 
S  1728.  Duty  of  persons  in  wbose  bouse  any  stranger  dies.  ^^ 

$  1729.  Must  return  inventory  and  administer  estates  accordlogt9fli 

titie. 
S  1730.  Wben  another  person  is  appointed  administrator  or  exeeatt» 

Sublic  admlnlRtrator  to  deliver  up  the  estate. 
officers  to  give  notice  of  waste  to  public  administzatsr. 
S  1732.  Suits  for  property  of  decedents. 

«  1733.  Order  to  examine  party  charged  with  embeaxling- estate. 
$  1734.  Punishment  for  reiusing  to  attend. 

I  1735.  Order  on  public  administrator  to  account.  ^ 

S  1736.  Every  six  months  to  make  and  publish  return  of  conditioB  <f 

S  17S7.  When  there  are  no  heirs  or  claimants,  moneys  and  eflectB  pat 

to  county  treasurer,  etc. 
S  1738.  Not  to  be  interested  in  the  payments  for  or  on  aooount  of  » 

tates  in  his  hands. 
S  1739.  When  to  settle  with  county  clerk,  and  how  unclaimed  epM 

disposed  of. 
S  1740.  Proceedinj^,  how  and  by  whom  Instituted,  against  pvibOe  » 

ministrator  failing  to  pay  over  money  as  ordered. 
S  1741.  Fees  of  officers,  when  and  by  whom  paid. 
$  1743.  Public  administrator  to  administer  oaths. 
S  1743.  Preceding  chapters  applicable  to  public  administrator. 

§  1726.  Every  public  administrator,  duly  elected,  cod- 
missioned,  and  qualified,  must  take  cbaree  of  the  estates 
of  persons  dying  within  his  county  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  administza- 
tors  are  appointed,  and  which,  in  consequence  thereof 
are  being  wasted,  uncared  for,  or  lost; 

2.  Of  toe  estates  of  decedents  who  have  no  known  beiis: 

3.  Of  the  estates  ordered  into  his  hands  by  the  court: 
and 

4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court.  [In  effect  Jol.^ 
16th,  1880.] 

§  1727.  Whenever  a  public  administrator  takes  cbaige 
of  an  estate,  which  he  is  entitled  to  administer  withoat  let- 
ters of  administration  being  issued,  or  under  order  of  dw 
court,  he  must,  with  all  convenient  dispatch,  procoiel^ 
ters  of  administration  thereon,  in  like  manner  and  onliko 
proceedings  as  letters  of  administration  are  issued  to 


r  x>ei:»oi]9.  Hla  official  bond  and  oath  btb  In  Ilea  of 
Lduainiatrator'a  bond  and  oatli,  but  when  real  estate  is 
red  to  be  sold,  another  bond  may  be  lequized  bj  the 


I   of  BlmliilMntian— neea  of 


RTBnttDg,  to  pi 
MC^rm:  con 


m  eiplrea,  i 


X728l  "Wheneverastranger.orperaonwitliout known 
rs,  dies  intestate  Id  the  house  o;-  premises  of  anntber,  the 
seasor  of  such  premises,  or  any  ODe  knowing  tlie  facta, 
Bt  give  immediate  notice  thereof  to  the  public  admin- 
a.tor  of  the  county;  and  in  default  of  so  doing,  be  ia 
:>\e  for  any  damage  that  may  be  Bustained  thereby,  to 
recovered  by  the  public  administrator,  or  any  party  in- 

}  1729.  The  public  administrator  must  make  and  ra- 
ni a  perfect  inventory  of  all  estates  taken  into  his  pot.- 
Hion,  administer  and  account  for  the  same  nccording  to 
ft  provisions  of  this  title,  subject  to  the  control  and 
•-'^~iot  thecourt.     [In  effect  July  IGth,  1880.] 


failor 


o  fils  invs 


aadCor 


ir  under  his  control.    [In  ef- 


S  1V3Q  If,  at  anytime,  letters  testamentary  or  of  ad- 
mistration  are  regularly  granted  to  any  other  person  oa 
\  estate  of  which  the  publio  administrator  lias  charge, 
9  must,  under  the  order  of  the  court,  account  for,  pay, 
ad  deliver  to  the  executor  or  administrator  thus  ap- 
rinted,  all  the  money,  property,  papers,  a""   --^---   -' 

Fery  kindin  his  possession  or  -■-■—'-- 

Kt  July  IGth,  1880. 1 

AnOioTitT  or  pnblla  uliiilninntor--coat11iae9  after  temi  imtn  new 

ppolDBqent,  11  Cat  lit. 

$  1731.  All  clvir  oCQcers  must  inform  the  public  ad- 
ministrator of  all  property  known  to  them,  belonging  to 
I  decedent,  which  is  liable  to  loss,  injury,  oi  waste,  and 
"■hioh,  by  reason  thereof,  ought  to  be  in  possession  ot  tlio 
mblic  administrator. 

9  1732.  The  publio  administrator  must  Institute  all 
nuts  and  prosecutions  necessary  to  recover  the  property, 
lebts,  papets,  or  other  estate  of  the  decedent. 


1733-7  FtTBLIO  ADXnaSTRATOS. 

§  1733.  When  the  public  administrator ^ 

the  Superior  Court,  or  a  judge  thereof,  on  oath,  that  i 

gerson  has  concealed,  embezzled,  or  disposed  of,  ot^' 
is  possession  any  money,  goods,  property,  oreffei. 
the  possession  of  which  such  administrator  is  entitM 
his  official  capacity,  the  court  or  judge  may  cite  suck] 
son  to  appear  before  the  court,  and  may  examine  bi~ 
oath,  touching  the  matter  of  such  complaint.    [In 
July  16th,  1880.J 
Oitation-flecs.  17(r7-1711. 

§  1734.  All  such  interrogatories  and  answers  mo^ 
reduced  to  writing  and  signed  by  the  party  examifll 
and  fi.led  in  the  court.  If  the  person  so  cited  refuses] 
appear  and  submit^ to  such  examination,  or  toansr 
such  interrogatories  as  may  be  put  to  him  touching i 
matter  of  such  complaint,  the  court  may  commit  him\ 
the  county  jail,  there  to  remain,  in  close  custody,  until] 
submits  to  the  order  of  the  court.  [In  effect  July  ' 
1880.] 

Contempt— sees.  1209, 1219. 

§  1735.  The  court  may,  at  any  time,  order  the  pi 
administrator  to  account  for  and  deliver  all  the  mc 
and  property  of  an  estate  in  his  hands  to  the  heirs,  orl 
the  executors  or  administrators  regularly  appointed 
effect  July  16th,  1880.] 

§  1736.  The  public  administrator  must,  once  in  e^ 

six  months,  make  to  the  Superior  Court,  under  oathi 

return  of  all  estates  of  decedents  which  have  come  iut 

his  hands,  the  vahie  of  the  same,  the  money  which  hi 

como  into  his  hands  from  such  estate,  and  what  he' 

done  with  it,  and  the  amount  of  his  fees  and  expenses! 

curred,  and  the  balance,  if  any,  remaining  in  his  hjuidfi| 

publish  the  same  six  times  in  some  newspaper  published! 

in  the  county,  or  if  there  is  none,  then  post  tne  same,le^ 

bly  written  or  printed,  in  the  office  of  the  county  clerltrf 

the  county.     [In  effect  July  16th,  1880.] 

Semi-annual  statement— of  affairs  of  estate,  etc.,  ne^ect  cfl** 
revocation  of  letters,  My.  F.  Bep.  251. 

PubUoatlon— sec.  1705. 

§  1737.  It  is  the  duty  of  every  public  administrator,  tf 
soon  as  he  shall  receive  the  same,  to  deposit  with  the 
county  treasurer  of  the  county  in  which  the  probate  pro* 
ceedings  are  pending,  all  moneys  of  the  estate  not  required 
for  the  current  expenses  of  the  administration;  andsach 
moneys  may  be  drawn  upon  the  order  of  the  execatoror 


ceive  and  safely 
t  upon  tlia  order 
;ounterBigued  iDy 
A  to  keep  an  ao- 
■—' — d  and  paid 


duty  of    the  county  t\. 

Sail  Hucli  moneys,  and  pay  then 
6  execiitnr  o(  administrator,  wh 
nd  not  otherwise 

_  .Jtaleof  all  monej       

ELiid  llie  county  treasurer  shall  be  allowed  o_. 
u  non  all  moneys  recelyed  and  kept  ty  Ijim,  and 

:r  feo'i  for  any  seryices  herein  provided;  and  for 
I  aaie  Ueci^ing  and  payment  oE  all  such  tnoneys.  an 
teiu  proviih-<t,  chesaid  treasuier  and  his  sureties  shall 
responsilili:  upon  his  official  bond.  The  moneys  thus 
posited,  injii".  upon  order  of  the  conrt.  be  invested, 
Dding  tbo  iiroreedings,  In  securities  of  the  United 
ttea,  or  of  tliis  State,  when  such  investment  ii  deemed 
■i  Uie  couti:  to  lie  for  the  best  Interests  of  the  estate. 
dcr  a  ttn:(l  fcctileiDent  of  the  affairs  of  anj  estate,  if 
BTB  be  no  licirs,  or  other  clalmsnts  thereof,  the  county 
sasurcr  shal  i  pay  into  the  State  treasury  all  moneys  and 
tecta  in  his  liands  belonging  to  the  estate,  upon  order  of 
le  court;  iii}d  it  any  sncH  moneys  and  effects  escheat  to 
»  Btate,  tliciv  must  bo  disposed  of  as  other  escheated 
totes.     [lu  tilec«  J"'y  Ifith,  1880.] 

Deposiiing  muner  In  coantr  treaaoiy,  8to.— Iillura  caoma  tero- 
JUoqoI  IcLIcrs.My.P.Eep.Ml. 
BKbBated  csi^isB-aeca.  12e»-1212. 

.  S  3.738.  TIju  public  administrator  must  not  be  inter- 
lined in  tlie  expenditures  of  any  kind  made  on  account  of 
by  estate  lie  administers,  nor  must  he  be  associated  ici 
baioesa  or  ntlLfir\rise  with  any  one  who  is  so  interested, 
bd  he  must  aitach  to  his  report  and  publication,  made  In 
BcotdancoAvitlitlieprecedingse-*- —  ••'■—■^  ' 


iu,  his  affidavit  to  that 


9  1739,  Pnblic  administrators  are  required  to  account 
wider  oath,  iiud  to  settle  and  adjust  their  accounts  te- 
•ting  to  iliL'  earn  and  disbursement  of  money  or  property 
wlong  ng  t  states  in  their  hands  with  the  county 
*'erkB  {ft  c  respective  counties  on  the  first  Monday  in 
«ach  mnoil  nd  they  must  pay  to  the  county  treasurer 
My  m  Drv  r  caining  in  their  hands  of  an  estate  un- 
^iiUEl  4  ]  rjvided  In  sect  ons  sateen  hundred  and 
*inet7  thr  t  Biiteen  hundred  and  nmety  s  x  both  in- 
elosue 


tS  1741-3  FUBUC  ADKZNZSZBATQS. 


mains  in  the  hands  of  the  public  administrator  (after 
final  settlement  of  the  estate)  unclaimed,  \rliich  shoald' 
paid  over  to  the  connty  treasorer,  the  Sapezior  Court,  Q 
jadge  thereof,  most  order  the  same  to  be  paid  over  to 
county  treasurer;  and  on  failure  of  the  pablic  admi 
trator  to  comply  with  the  order  within  ten  days  aftei 
same  is  made,  the  district  attorney  for  the  county 
immediately   institute  the  requisite   legal    p; 
against  the  public  administrator  for  a  judgn^ent 
liim  and  the  sureties  on  his  official  bond,  in  the  amomtt 
money  so  withheld,  and  costs.    [In  efifect  July  16th.  1880.] 

§  1741.  The  fees  of  all  officers  chargeable  to  estates^ 
the  hands  of  public  administrators,  must  be  paid  oat  oc 
the  assets  thereof  so  soon  as  the  same  come  into  his  handi. 

§  1742.  Public  administrators  may  administer  ostb 
in  regard  to  all  matters  touching  the  discharge  ol  tbeir 
duties,  or  the  administration  of  estates  in  their  hands. 
Administiatkm  of  oafhs— §ec.  2068  et  aeq. 

§  1743.  When  no  direction  is  given  in  this  cbap^^lp' 
the  government  or  guidance  of  a  public  administrator  in 
the  discharge  of  his  duties,  or  for  ^e  administration  of  aa 
estate  in  his  hands,  the  proviaionB  of  the  preceding  cbaf 
ters  of  this  title  must  govern. 


CHAPTEB  XIV. 
OF  OUARDIAN  AND   WARD. 

I     I.    QTiAitniAHs  oir  Minotis. 

n.      GDAaillAKS  Off  INSsMi  Aim  DTOOMPBI 

Tvl     Tax  Salb  of  tkoperty  ahd  DiaFOBiitOH  or  FBO' 

"V.      NOB-RKSIDEST  OCARBIABS  A3I>  WiBDB. 
TI.      QbHERAL  and  MlbOULLAKBOUB  PZOTlSKUrS. 


,  when.  »nd  on  what  peUtteu 


fin.  Minor tUKloEnotatherorm 
Hi*.  PuwetsaDOadtiesDtBiiarilliui. 
7M.  Bondot  miarOlan.KonUitlnnsof. 

,7BS,  PtoiiaiB  ludge  ma-  ■ — '" 

RH.  Letters  or  guardian 

ITEie.  Foivcr  ol  coaila  to  appoint  gu^dlBua  and  next  trlencl  not  Im- 

S  1747.  The  Superior  Court  of  each  county,  when  It  ap- 
ears  necessary  or  oonx'eniaDt,  may  appoint  guardians  for 
DB  persons  and  estates,  or  titlier  of  tbeni,  of  minors  who 
*VB  no  guardian  legiilly  iippointed  by  will  or  deed,  and 
rho  are  inliabitanta  or  residenta  of  the  county,  or  who 
wide  without  the  State  and  liaTe  estate  within  the 
Kmnty.  Such  appointment  may  be  made  On  the  petition 
tf  a  relative  or  other  person  on  behalf  of  the  minor,  or  on 
3>e  petition  of  the  minor,  if  fourteen  years  of  age.  Be- 
tore  makinK  such  appointment,  the  court  must  cause  such 
notice  as  such  court  deems  reasonable  to  ba  giyen  to  any 
person  having  the  caie  of  siicb  minor,  and  to  such  telb- 
faes  of  the  minor  residii  .         .. 

fcetn  proper.    [In  cffoi:t 

PcWBTsand  dntiea  of  goardiana— atio.lTe8e(«(i. 

Ooardlan  and  ward-see  CMJCode,>MS.23a-3». 

Gnardian  ad  litem— ^e  sec.  1759- 


1748-54  OUABDIAK  AXD  WARD. 

Ooardian  of  minor— minors  generally,  see  Civil  Code,  sees.  S, 
204 :  control  of  District  Courts  over  mmors.  l>efore  amdts.  IffiLf 
962 :  on  petition  of  minor,  see  sec.  1748 :  administrator  aIso,a  QA. 
le^rislative  appointment  of.  wlien  unconstitatloQal.  &i  GaL  481 

Letters  of  goardianship— when  need  not  actaally  issne,  15CiL 

Non-retident  minor-Hiotice  of  aK>Ucation  for  gnanllanship 
Cat  629. 

§  1748u  If  the  minor  is  under  the  age  of  fourteen } 

the  conrt  may  nominate  and  appoint  Tiis  g^nardlan.  If 
is  fourteen  years  of  age,  he  may  nominate  liis  own  p 
dian,  wlio,  if  approved  hy  the  court,  most  be  appoini 
accordingly.    L^  effect  April  15th,  1880.] 

§  1749.  If  the  guardian  nominated  by  the  minor  is 
approved  by  the  court,  or  if  the  minor  resides  out  of 
State,  or  if,  after  being  duly  cited  by  the  court, 
neglects  for  ten  days  to  nominate  a  suitable  person, 
court  or  judge  may  nominate  and  appoint  tlie  guardian  I 
the  same  manner  as  if  the  minor  were  under  the  age' 
fourteen  years.    [In  effect  April  15th,  1880.] 

§  1750.  When  a  guardian  has  been  appointed  bytjl 
court  for  a  minor  under  the  age  of  fourteen  years, » 
minor,  at  any  time  after  he  attains  that  age,  may  apj>^ 
his  own  guardian,  subject  to  the  approval  of  the  court. 
Lin  effect  April  15th,  1880.] 

§  1751.  The  father  of  the  minor,  if  living,  and  in  ^ 
of  his  decease,  the  mother,  while  she  remains  unmarneot 
being  themselves  respectively  competent  to  transact  tbdf 
own  business  and  not  otherwise  unsuitable,  must  be  en* 
titled  to  the  guardianship  of  the  minor. 

Control  of  parent— see  Civil  Code.  sees.  202. 213;  37  CaL  657:  no^ 
when  preferred  to  father.  My.  P.  Rep.  18:  contest  l>etween  fktlwran 
stranger,  My.  F.  Bep.  215. 

§  1752.  If  the  minor  has  no  father  or  mother  ]iviB& 
competent  to  have  the  custody  and  care  of  his  edncatioo, 
the  guardian  appointed  shall  have  the  same. 

Where  parent  living— otherwise,  37  Cal.  657. 

fl753.  Every  guardian  appointed  shall  have  the  cos- 
y  and  care  of  the  education  of  the  minor,  and  the  »» 
and  management  of  his  estate,  until  such  minor  arri^e^ 
at  the  age  of  majority  or  marries,  ot  until  the  guaidiaoi^ 
legally  discharged. 

§  1754.  Before  the  order  appointing  any  i>ersoneow^* 
Ian  under  this  chapter  takes  effect,  and  before  letter 
issue,  the  court  must  require  of  such  person  a  bond  totw 
minor  with  sufficient  sureties,  to  be  approved  by  t^ 


\ 


and  tlie  following  conditions  sliall  form 

It  of^siK;!!  liond  without  being  espreaaod  therein; 

To  raake  nil  inventory  of  all  the  estate,  real  and  per- 
il, of  his  wiicd,  that  cornea  to  Lia  poasession  or  knowl- 
B,  and  to  retura  the  same  within  such  time  as  tliBi 
rt  may  ordor; 

To  dispoE^ct  of  and  manage  tlia  estate  according  to 
■  and,  for  tho  best  interest  o(  the  ward,  and  faltbtully 
liscbargo  Ills  trust  in  relation  thereto,  and  also  in  rela- 
a  to  tho  care,  lAustody.  and  education  of  the  ward; 
.  To  reodci'  an  account  OH  Oath  ot  the  property,  estate, 
1  moQeyn  of  I  he  ward  In  his  hands,  and  all  proceeds  or 
srest3  derived  therefrom,  and  oF  the  management  and 
ipoaition  of  1  Lq  same,  within  three  months  after  his  ap- 
m,tmeiit,  ?ud  ut  Bucli  other  times  as  the  court  directs, 
A  at  thu  oxpiracion  of  his  trust  to  settle  his  accounts 
til  tilts  court,  or  with  the  ward,  if  he  be  of  full  age,  or 
s  legiil  rc-pre5entativea,  and  to  pay  over  and  deliver  all 
e  estate!,  moutya,  and  eltects  remaining  in  his  bands,  ol 
)B  from  liim  on  Bucb  aettlement,  to  the  person  who  is 
iwfally  ciitiiled  thereto.  Upon  filing  the  bond,  duly 
Jitnoved,  letti^ra  of  guardianship  must  issue  to  the  person 
ppointed.  hi  form  the  letters  of  guardianship  must  be 
abstaDtialiy  llic  same  as  letters  of  administration,  and 
tte  oath  of  the  guardian  must  be  indoraed  thereon  that 
a  will  perform  the  duties  of  bis  oillca  as  such  guardian 
ocordiug  to  law.  [In  effect  April  15th,  1880.] 
BC1IT>1VI&I0N  3.  AooDunli  of  EaafdlanB— flxclualTe  Jarlfldlctlon  d1 
^trate  Court  over,  before  amdl8.1380,S3CBl.  IS:  renderliig,  sees.  1719, 

^  1755.  'When  any  person  is  appointed  guardian  of  a 
Binor,  the  court  may,  with  the  consent  of  such  person, 
IBsen  ill  the  order  of  appointment,  conditions  not  other- 
Jise  obligatory,  providing  for  tho  care,  treatment,  edaca- 
non,  and  welfare  ot  the  minor.  The  performance  of  such 
wniiiiious  ahall  be  a  part  ot  the  dutlaa  of  the  guardian, 
for  the  fuithfiil  performance  ot  which  be  and  the  sureties 
onbis  bond  shull  be  reaponsible.    [In  effect  April  IBth, 

trndartatlnga  gBuBrallr-MC,  Win. 
.  Oaaidian'a  bgnd-llsbiUty  on,  sec,  WW. 

Lnten  af  (^ardiaosUp— tp«cUl.  lBSii^>Ie  U  ehamben,  see.  lU. 

§  1756,  All  letters  of  guardianship  Issued,  and   all 

EUardians'  bonds  executed  under  the  provisions  of  tbia 

Code  Cry.  Paoo/-*!'. 


g§  1757-63  GUASDIAN  AND  WARD. 

chapter,  with  the  affidavits  and  certificates  thereon, 
be  recorded  by  the  clerk  of  the  court  having  jnrisdf 
of  the  persons  and  estates  of  the  wards.     [In  effect 
15th,  1880.] 

§  1757.  If  any  minor  having  a  father  living  has  pi 
erty,  the  income  of  which  is  samcient  for  bis  mainten; 
aim  education  in  a  manner  more  expensive  than 
father  can  reasonably  afford,  regard  being  liad  to  the^ 
nation  of  the  father's  family  and  to  all  the  circumsf 
of  the  case,  the  expenses  of  the  education  and 
tenance  of  such  minor  may  be  defrayed  out  of  the  inco] 
of  bis  own  property,  in  whole  or  in  part,  as  judged  r 
sonablei  and  must  be  directed  by  the  court;   and  tl 
charges  therefor  may  be  allowed  accordingly  in  thesetttej 
ment  of  the  accounts  of  his  guardian.     pCn  effect  Apiu 
15th,  1880.] 

§  1758.  Every  testamentary  guardian  most  give  hood 
and  qualify,  and  has  the  same  powers  and  must  perfom 
the  same  duties  with  regard  to  the  person  and  estate  a 
his  ward  as  guardians  appointed  by  the  court,  except  so 
far  as  their  powers  and  auties  are  legally  modified,  en- 
larged, or  changed  by  the  will  by  which  such  gaaidian 
was  appointed.    [In  effect  April  15th,  1880.] 

Testamentarf  gnardian— when  not  entitled  to  custody  and  tal^ 
of  minor,  37  Cal.  657:  bond  of,  see  sec.  1754:  need  not  have  letteo  is- 
sued, 15  Cal.  227. 

§  1759.  Nothing  contained  in  this  chapter  affects  or 

impairs  the  power  of  any  court  to  appoint  a  guardian  to 

deicud  the  interests  of  any  minor  interested  in  anfsaii 

or  matter  pending  therein. 

Guardian  ad  litem-«ec8.  S73, 873, 1722, 1769;  19  CaL  G29:  bat  Me  A 
Cal.  484. 

ABTICLE  XL 
QUAXDIAXB  OF  IS&ASH  AS^D  IKOOXPBTSHT  PJBBSOSS. 

1763.  Guardians  of  insane  and  other  incompetent  persoo& 

1764.  Appointment  bv  probate  Judge  after  hearing. 

1765.  Powers  and  duties  of  such  guardians. 

1766.  Petition  for  restoration  to  capacity. 

§  1763.  When  it  is  represented  to  the  Sujierior  Goarti 
or  a  judge  thereof,  upon  verified  petition  of  any  relatit* 
or  friend,  that  any  person  is  insane,  or  from  any  canM 
mentally  incompetent  to  manage  his  property,  such  ooori 
or  judge  must  cause  a  notice  .to  be  given  to  the  supposed 
insane  or  incompetent  person  of  toe  time  and  place  oi 
bearing  the  case,  not  less  than  five  days  before  toe  tils' 


QDABCUir  AMD  WASt>. 


■aiiopanoii'-pliK»(lluujliim,ClTDCode,*e«.:W:  bamsatMdDt 
Hats.  13M,  p.  K2. 

Titer*  vf  gaardlanihip— of  In 
lOa  rashes,  U;.  F.  lUp.  ST. 

:  1764.  If,  after  a  fnll  bearioi;  and  examination  apon 
;h  petition,  it  apnear  to  tLo  couili  that  tbe  person  in 
astion  is  incapable  of  takiuf;  care  of  bimscK  and  man- 

n^  his  propercy,  saoli  court  muat  appoint  a  Ruaidian 
his  person  ana  estate,  witlt  the  powers  and  duiles  in 
s  chapter  specified.  |Ia  effect  April  IStb,  1880.] 
anr  appointed  snsrdlui— U  Csl.  176;  19  CaL  GM;  M;r.  ?■  Sep.  ID- 
g  1765.  Every  Kuardiaa  appointed,  as  provided  in  ttia 
ecedlnft  Bcction.^aB  tlio  cira  and  custody  of  tbo  person 

his  ward,  and  the  manaKement  of  all  his  estate,  uutil 
k\i  guardian  is  legally  discbarj;ed;  and  he  must  giva 
ind  to  siicb  ward,  in  lite  manner  and  with  lilca  condi- 
>Q3  as  before  prescribed  with  respect  to  the  guardian  o£ 

DIsehoTKa  of  guardian— generally.  39  CaJ.  Ul. 


§  1766.  Any  person  who  has  been  declared  insane  or 
icompotent,  or  tbo  guardian,  or  any  reiativa  of  sucli 
BtBon  within  the  third  degree,  or  any  frieud,  may  apply. 
S  petition,  to  tbo  Superior  Court  ot  tJio  county  in  which 
e  waa  declared  insaae.  to  have  the  fact  of  bis  restoration 
3  cajiacity  judicially  determined.  Tbo  petition  siiaii  be 
erifled,  and  eliall  state  (liat  such  person  is  then  sane  or 
em[>eteDt.  Upon  receiyingtLa  petition,  tba  court  must 
ppoint  a  day  for  a  Leariog  before  liio  court,  and,  if  the 
letitioner  request  it,  shall  order  au  investigation  before  a 
ui;,  which  shall  be  summoned  and  impauneied  in  the 
ame  manner  as  juries  aro  summoned  and  impauncied  ia 
aviiactions.  TbacourC  sliall  causa  notice  of  tba  trial  to 
MKiven  to  the  guardian  of  the  person  so  declared  iosano 
>r  incompetent,  if  there  be  a  guardian,  and  to  bis  or  bcr 
inaband  or  wife,  if  there  he  ooo,  itnd  to  his  or  her  father 
'r  mother,  if  living  in  the  county.  On  the  trial,  tlio  Ruatd- 
T  relative  of  Uio  person  so  declared  insane  or  incom- 


Qt,  and,  in  tbo  discretion  of  the  court,  any  other  per- 
may  contest  the  right  to  the  relief  demanded.  Wit- 
9s  may  b«  reqalretl  to  appeal  and  testify,  as  in  civil 


SITES  ErtrrnvdxkBMHlMdetSimm: 
-ririii  sal  -**-"'^  EOF  for,  aad  milv  t^J  d^    . 

^v:T-j^a{xirasd:BndiTideBlotkii<slj.*fud» 
i^i  te=3st>:>M«rforand  rtpmuthjuijiifl* 
k::::!  sai  revTwdin^s.  nnlenasolba'peac-a  beipp 
f  .-r  i^H  Fcrpcse.    {In  efiect  J^cl  ISA,  ttW-J 

Ijl   --*—   ■■■  ■    —'~- '^'  — 

■  1T10  ET^rrraudieninoBtBuuaAeeal*l<<"'1 


SD  WAKD.  §0  177X-a 

, may  tie  neceBsary,  for  tlie 

BQitablo  maiotenaace  and  Bupport  of  tbe 

family,  if  there  be  any;  ami  if  aacli  la- 
fits  bo  insufadent  for  that  purpose,   tbe 
Belt  tlie  real  estate,  upon  obtaining  an  or 
J  jrt  therefoi-,  as  providod,  and  muBt  apply 
lOf  such  Bale,  as  far  as  may  be  necessary,  foi 
and  support  of  the  ward  and  bis  family, 

taking  MCDTltir,  Hf.  P.  Bep.  13). 

leCal.cn:  muBtbeBppDliitfld,l>CaLKl. 

aispasmiui  ot  prcKoads.Bec.  ITTleluq. 

liaa  advanced  for  the  neces- 
ducation  of  his  watd,  ab 
o  the  value  of  his  estate 
ho  flame  is  made  to  ap- 
court,  by  proper  vouchers 
0  allowed  credit  therefor 
a  guaidian  falls,  neglects, 
r  necessary  maintenance, 
ward,  the  court  may  order 
order  by  proper  process, 
t  his  request,  supplies  a 
necesaary  maintenance, 
hown  to  have  been  done 
guardian  to  supply  the 
e  guardian  to  pay  there- 
ce  Bucb  payment  by  due 

UutcomthBd  nasDch  powenas 


f 


tvmofroiin  nr»  guaiaUn,  Mr.  F.  Hep. «». 

1773.  The  giiartliiin  may  join  in  and 


of  the  real  estate  of  the  ward,  wherever  such  as- 
may  bo  eiven  by  any  peraoa. 

partition— sec.  Tij;  iii-ovlalon  InappUfalili    ----- 


VLCDlif  goardLaD,  seta.  37 
H773.  Every  guard 


rentory  of  the  estate  ot  his  ward  within  three  months 
Mr  ilia  appoiotmeut,  iiiid  annually  thereafter.  When 
iB  value  of  the  cstiitn  cxiiiGils  the  sum  of  one  hundred 
wnsond  dollar,  seini-animal  returns  must  be  made  to 
"M  court.  Tbo  cuuit  iii.lv,  upon  application  made  for 
"t  purpose  by  :iiiy  [uvum,  compel  the  gxiardian  to 
A^^  —  *-  ■'     --urt  of  t£e  estate  of  hia  ward. 


I 


§§  1774-6  OaABPIAN  AND  WABD. 

rendered  most  be  sworn  to  by  the  guardian.  AH  ibt 
tate  of  the  ward  described  in  the  first  inventory  mvet 
appraised  by  appraisers  appointed,  sworn,  and  actii^ 
the  manner  provided  for  regolating  the  settlement  of  ^ 
estates  of  decedents.  Such  inventory,  with  the  apj 
ment  of  the  property  therein  described,  must  be 
by  the  clerk  of  the  court  in  a  proper  book  kept  in 
oifice  for  that  purpose.  Whenever  any  other  propc^  , 
the  estate  of  any  ward  is  discovered,  not  incladed  in  til 
inventory  of  the  estate  already  returned,  and  whenera 
any  other  property  has  been  succeeded  to,  or  acquired  i9 
any  ward,  or  for  his  benefit,  the  like  proceedings  mostbi 
Iiad  for  the  return  aud  appraisement  thereof  that  as 
herein  provided  in  relation  to  the  first  inventory  aadnr 
turn.    [In  effect  April  15th,  1880.] 

Accounts  Bwom  to  by  guardian— when  by  aaotber,  a6  CfeL  fi: 
where  joiut  guardians,  sec.  1775. 
Appraisers^-generally,  sec.  1444. 

§  1774.  The  guardian  must,  upon  the  expiration  of  ft 
year  from  the  time  of  his  appointment,  and  as  often  tbeiv- 
after  as  he  maybe  required,  present  his  account  to  tM 
court  for  settlement  and  allowance.  pCn  effect  April  IStii, 
1880.] 

Accounts  of  guardian— sec.  1773:  presentation  f or  aUowaoce  ii< 

settlement,  contest  on,  36  Cal.  C53:  must  cover  foreign  fands,J(y-F' 
Rep.  225 :  liability  for  loan  without  security,  Hy.  P.  Rep.  230. 

§  1775.  When  an  account  is  rendered  by  two  or  mow 
joint  guardians,  the  court  may,  in  its  discretion,  allow  the 
same  upon  the  oath  of  any  of  them.  [In  effect  April  15tb, 
1880.] 

§  1776.  Every  guardian  mast  be  allowed  the  amount 
of  his  reasonable  expenses  incurred  in  the  execution  of 
Ills  trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled 
deems  just  and  reasonable. 

Expenses  incurred— advances  made,  sec.  1771. 

ARTICLE  lY. 

The  Salb  ov  Psopertt  and  Disposition  ov  thb  Pbockbu- 

5  1777.  May  sell  property  In  certain  cases. 

§  1778.  Sale  of  real  estate  to  be  made  upon  order  of  court. 

§  1779.  Application  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale,  Low  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

1783.  Copy  of  order  to  be  served,  published,  or  consent  filed. 


"A'ssseissv.t'.K 


In  of  propaity  bj  cawdlau  to  bo 


Ooui-tnuyonlerlliBlnvestineiiEDlnioiierot  tliew&rd. 

W7,  'Whentiieincomonf  an eetal.a under guardiaii- 
l»   insafficieut  Co  iQiiintain  tba  ward  nnd  liis  famil.v, 

maintam  nail  eAacnta  the  ward  wli6U  a  minor,  liis 
lian  may  sell  Lis  real  or  personal  estate  for  that  pur- 

upon  obtainins  au  order  tberefor. 
'sr  of  guardiaa— taeclliiropciiy.iec.  lIKlaiidDatAa. 


^t  of  Lis  ward  lils  roal  estate,  or  Home  part  thereof, 
Jd  !)□  sold,  and  tlie  proceeds  tliereof  put  out  at  in- 
>£,  or  invested  in  some  [iroductive  stock,  or  ia  the  Im- 
■ement  or  security  of  auy  otber  real  oataM  of  tlia 
a,  liis  guardian  niiiyacll  the  same  (or  Huch  purpose, 
n  obtainiog  an  order  iLoceEor. 
Utlon  of  the  guardian— rcquisi tea  at,ZO  CaL  39^ 
d«T  for  sale  of  prapeHy-sec.  L;S8r. 

1779.  If  tlie  estate  ia  sold  for  tLe  parpoaes  men- 
Kd  in  this  article,  the  guardian  must  applf  Ilie  pro* 
ds  of  t1ie  sale  to  sueL  purposes,  as  fat  aa  neces8ar>r. 
1  put  out  tho  residue,  it  any,  on  interest,  or  invest  it 
tbe  best  mauuer  in  liia  power,  until  the  eapital  ia 
tited  for  tLe  maintenauro  of  ilie  ward  and  Iiis  family, 
tbe  education  of  Lis  cLildren,  or  for  tlie  education  of 
tward  when  a  minor,  in  wLicii  case  tlie  capital  may 
used  for  tiiat  purpose,  as  far  as  may  bo  necesaary,  in 


9  if  it  Lad  been  personal  e: 


.e  of  tbe  ward. 


B  1780.  It  tlio  CBtato  ii  sold  for  the  purpose  of  putting 
it  or  investing  the  proceeds,  tlie  guardian  must  make 
•  in-restniunt  accord iug  to  Lis  best  iudgment,  or  in  pur- 
unco  of  any  order  tliat  mav  be  made  by  the  court.  [Id 
NctApri!  15tli,  1S80,]  '  ' 

f  1781.  Toobtsinau  orderforsucli  sale,  the  guardian 
nut  present  to  ibe  court  in  which  lie  was  appointed 
Bardiau  a  Terified  petition  tLerefoi,  setting  forth  the 
(ndidoa  t^  tbe  estate  of  Iiis  ward,  and  the  facts  and  cir- 
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cumstances  on  wkicli  the  petition  is  fonnded,  tend 
show  the  necessity  or  expediency  of  a  sale.    [In 
April  16th,  1880.1 
Koqniiites  of  petition—20  Cal.  382. 

§  1782.  If  it  appear  to  the  court,  or  a  judge 
from  the  petition,  that  it  is  necessary  or  would  be 
iicial  to  the  ward  that  the  real  estate,  or  some  par^ofi 
should  be  sold,  or  that  the  real  and  personal  estatesho 
be  sold,  the  court  must  thereupon  make  an  order  dii 
iriff  the  next  of  kin  of  the  ward,  and  all  persons  ii 
ested  in  the  estate,  to  appear  before  the  court,  atai 
and  place  therein  specified,  not  less  than  four  nori 
thail  eight  weeks  from  the  time  of  making  sach  orde^i 
show  cause  why  an  order  should  not  be  granted  ford 
sale  of  such  estate.    If  it  appear  that  it  is  necessaiyi 
would  be  beneficial  to  the  ward  to  sell  the  personal  esm 
or  some  part  of  it,  the  court  must  order  the  sale  to  i 
made.    \tn  effect  April  15th,  1880.1 

§  1783.  A  copy  of  the  order  must  be  personally  semli 
on  the  next  of  kin  of  the  ward,  and  on  all  persons  ioter 
ested  in  the  estate,  at  least  fourteen  days  before  thebeir 
ingof  the  petition,  or  must  be  published  at  least  oioaa 
week  for  three  successive  weeks  in  a  newspaper  piioM 
in  the  county,  or  if  there  be  none  printed  in  the  cood^i 
then  in  such  newspaper  as  may  be  specified  bv  thecooit 
in  the  order.  If  written  consent  to  making  the  order  of 
sale  is  subscribed  by  all  persons  interested  tbeiein,  an 
the  next  of  kin,  notice  need  not  be  served  or  pablisbed. 
[In  effect  April  15th,  1880.] 

Notioe—compare  sec.  1539  and  46  Cal.  635. 

§  1784.  The  court,  at  the  time  and  place  a^tpdintedii 
the  order,  or  such  other  time  to  which  tne  hearing  is  port- 
poned,  upon  proof  of  the  service  or  publication  of  tw 
order,  must  hear  and  examine  the  proofs  and  allegations  • 
of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  otto 
persons  interested  in  the  estate  who  oppose  the  appocir 
tion.    [In  effect  April  15th,  1880.] 

Oompare— sec.  1540. 

§  1785.  On  the  hearing,  the  guardian  may  be  ezvn- 
ined  on  oath,  and  witnesses  may  be  produced  and  «p 
amined  by*  either  party,  and  process  to  compel  tter 
attendance  and  testimony  may  be  issued  bytbeconr^ffl 
the  same  manner  and  with  like  effect  as  in  other  caaes 
provided  for  in  this  title.    [In  effect  April  16th,  1880.J 

Ooznpelling  attendance  and  testimony  of  witnesses-sec  UBd 


ag  of  any  wrdsr  prayed  ft , 

tiole,  and  it  appear  to  the  court  tbat  either  tl]a  peti- 
•  -tlio  objection  thereto  is  Buatalned,  the  court  taay, 
ntiuso>'''£fU9>i'K '^''Border,  atrard  costs  to  tbapar^ 
liug,  atid  caforce  the  payineut  thereof. 
3&7.  If.  aft«r  a  full  examination.  It  appeare  neces- 
or  for  the  baaeht  of  tlie  ward,  that  bia  real  estate,  or 
X>»i~t  thereof,  sboald  be  sold,  the  court  may  grant  an 

'therefor,  specifying  therein  the  causea  or  reasons 
tlio  sale  is  aecessary  or  beneOclal.  and  may.  if  the 

lias  been  prayed  for  in  the  petition,  order  such  aale 

luade  either  at  public  or  private  sale. 
L7S8.  Every  gnardian  authorized  to  sell  real  eatate 
',  l^efore  Ibe  Bale,  give  band  to  the  ward,  with  anCQ- 
.  surety,  to  bfl  approvodby  the  court,  ora  judgetbeta- 
^ith  condition  to  sell  the  same  In  tlia  manner,  and  to 
Tint   for  the  proceeds  of  the  sale  aa  provided  for  in 

chnpter,  and  chapter  seven  of  this  title.    [In  effect 

^i\  15ih,  1880.] 

■nd  on  aale  of  raaltf— nee  1380. 

1739.  All  the  proceedings  under  petition  of  guaid' 
i  for  sales  of  property  of  their  wards,  glvinjt  notice, 
I  tlio  hearing  of  Bach  petitions,  granting  or  refusing  thu 
er  of  sale,  directing  the  sale  to  bo  made  at  pubfic  or 
vatc  dale,  reselling  the  same  property,  return  of  sale, 
1  application  for  confirmation  thereof,  notice  and  bear- 
;  of  such  application,  making  orders  rejecting  or  con- 
ning sales  and  repoita  of  sales,  ordering  and  n 

'    """  lid,  accounting  and 

bad  and  made  as  required  by 
D  pruviaious  of  this  title  conceining  estates  of  decedents, 
iless  otherwise  specially  provided  in  this  chapter. 
ietilcmBRt  of  acaoDBU— ot  eoardlaa  ot  Infsnc  alter  letters  re- 
-iKti.ieciKSi  G^csLese. 

§  1790.  Ho  order  of  sale,  granted  tn  pnrsnance  of  thia 
rticle,  coutinuea  Id  force  more  than  one  year  aft«r  grant- 
■e  the  same,  wiihoac  a  sale  being  had. 
S  179L  All  sales  of  real  estate  ot  wards  must  be  for 
sab,  or  for  part  cash  and  part  deferred  payments,  the 
reditln  no  case  to  exceed  three  years  from  date  of  sale. 
a  in  the  discretion  ot  the  court  la  moat  beneficial  to 
;Iie  ward.  Guardians  making  sales  mast  demand  and 
:^ceivu  from  the  purchasers.  In  case  of  deferred  pay- 
ments, notes,   and  a  mortgage  on  the  real  estate  Bold, 


1792-4  OUABDIA27  Aia>  WABD. 

with  Bach  additional  seoority  as  the  court  deems 
sary  and  sufficient  to  secure  the  prompt  payment  of 
amounts  so  deferred,  and  the  interest  thereon.    [In  ^' 
April  15th,  1880.] 

§  1792.  The  court,  on  the  application  of  a  guardian:^! 
any  person. interested  in  the  estate  of  any  warcU 
such  notice  to  persons  interested  therein  as  the  court 
direct,  may  authorize  and  require  the  guardian  to  iny 
the  proceeds  of  sales,  and  any  other  of  his  ward's 
in  his  hands,  in  real  estate,  or  in  any  other  manner 
to  the  interest  of  all  concerned  therein,  and  the  coort 
make  such  other  orders  and  give  such  directions  as 
needful  for  the  management,  investment,  and  disposiftii 
of  the  estate  and  effects,  as  circumstances  requira. 
effect  AprU  10th,  1880.] 


I 


ARTICLE  V. 
NOH-RE8IDBST  GUABDIANS  AVI>  WARDS. 

1793.  Goardians  of  non-resident  persons. 

1794.  Powers  ami  duties  of  guardians  appointed  under 

section. 

1795.  Such  guardians  to  give  bonds. 
17%.  To  wnatguardiansnip shall  extend. 

1797.  Removal  of  non-resident  ward's  property. 

1798.  Proceedings  on  such  removal. 

1799.  Discharge  of  person  In  possession. 


§  1793.  When  a  person  liable  to  be  put  under  gasad- 
ianship,  according  to  the  provisions  of  this  chapter,  Te- 
sides  without  this  State  and  has  estate  therein,  any  friend 
of  such  person,  or  any  one  interested  in  his  estate,  in  ex- 
pectancy or  otherwise,  may  apply  to  the  Superior  Court 
of  any  county  in  wliich  there  is  any  estate  of  such  absent 
person,  for  the  appointment  of  a  guardian,  and  if,  after 
notice  given  to  all  interested,  in  such  manner  as  sucA 
court  orders  by  publication  or  otherwise,  and  a  full  beai^ 
ing  and  examination,  it  appears  proper,  a  guardian  for 
such  absent  person  may  be  appointed.  [In  effect  Ajxni 
15th,  1880.] 

Notices,  insnfficient->appointment  not  attackable  by  third  penotf 
for,  19  Cal.  629. 

Foreign  guardian— «ec.  1913. 

§  1794.  Every  guardian,  appointed  under  the  precefl- 
ing  section,  has  the  same  powers  and  perfonns  the  safflo 
duties,  with  respect  to  the  estate  ot  the  ward  fooad 
within  this  State,  and  witli  respect  to  the  person  of  tbe 
ward,  if  he  shall  come  to  reside  therein,  as  are  presciibeii 
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Xiect  to  any  other  guardian  appointed  under  this 


Every  guardian  must  give  bond  to  the  ward, 
e  manner  and  with  the  like  conditions  as  hereinbe- 
px'ovided  for  other  guardians,  except  that  the  provi- 
I  respecting  the  inventory,  the  disposal  oi  the  estate 
BfEects,  and  the  account  to  be  rendered  by  the  guard- 
mtxst  be  confined  to  such  estate  and  effects  as  come 
m  la.and3  in  this  State. 
aA,  inventorf,  aocount,  etc.— sec.  1754. 


The  guardianship  which  is  first  lawfully 
&ted  of  any  person  residing  without  this  State  ex- 
la  to  all  the  estate  of  the  ward  within  tl)is  State,  and 
(.ndes  the  jurisdiction  of  the  court  of  every  other 
tity,     [In  effect  April  15th,  1880.] 

1797.  When  the  guardian  and  ward  are  both  non- 
idents,  and  the  ward  Is  entitled  to  property  in  this 
te,  w^hich  may  be  removed  to  another  State  or  foreign 
vntry  without  conflict  with  any  restriction  or  limitation 
oreupon,  or  impairing  the  right  of  the  ward  thereto, 
sh  property  may  be  removed  to  the  State  or  foreign 
xatry  of  the  residence  of  the  ward,  upon  the  applica- 
n  of  the  guardian  to  the  Superior  Court  of  the  county 

vrliich  the  estate  of  the  ward,  or  the  principal  part 
sreof ,  is  situated.    [In  effect  April  15th,  1880.] 

i  X798.  The  application  must  be  made  upon  ten  days' 
itice  to  the  resident  executor,  administrator,  or  guard- 
a,  if  there  be  such,  and  upon  such  application  the  non- 
sident  guardian  must  produce  and  file  a  certificate, 
ader  the  hand  of  the  clerk  and  seal  of  the  court,  from 
hich  his  appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled,  by  the  laws  of  the  State  of  his 
^pointment,  to  the  possession  of  the  estate  of  the  ward; 
r,  must  produce  and  file  a  certificate,  under  the  hand  and 
eal  of  the  clerk  of  the  court  having  jurisdiction  in  the. 
ountry  of  his  residence,  of  the  estates  of  persons  under 
I'uardianship,  or  of  the  highest  court  of  such  country, 
attested  by  a  minister,  consul,  or  vice-consul  of  the 
ETnited  States,  resident  in  such  country,  that,  by  the  laws 
^  such  country,  the  applicant  is  entitled  to  the  custody 
Kf  the  estate  of  his  ward,  without  the  appointment  of  any 
Mmrt.  Upon  such  application,  unless  good  cause  to  the 
contrary  is  shown,  the  court  must  make  an  order  grant- 
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Ing  to  Bttch  guardian  leave  to  take  and  remoye  the 
erty  of  bis  ward  to  the  State  or  place  of  his  lesid 
wmch  is  authority  to  him  to  sue  for  and  receive  tbei 
in  his  own  name,  for  the  use  and  benefit  of  his  wazd. 
effect  April  15th,  1880.] 

^  1799.  Such  order  is  a  discharge  of  the  ezecntKi 
ministrator,  local  guardian,  or  other  person  in  whose  9 
session  the  property  may  be  at  the  time  the  order  is  m 
on  filing  with  tne  court  the  receipt  therefor  of  the  to 
guardian  of  such  absent  ward.    [In  effect  April  Ifitb, 

ARTICLE  VL 

Obvbsal  axd  Misosllasbous  pbovisioxs. 

S  1800.  Ezamlnfttion  of  persons  suspected  of  defraadbig  w^* 

concealinff  property.  _^     ., 

1801.  Removal anareslgnatlon of  guardian, and smrender oci 
1 1802.  Qaardiansblp,  how  terminated. 

1803.  New  bond,  when  required. 

1804.  Qoardlan's  bond  to  be  filed.   Action  on. 
i  1805.  Limitation  of  actions  on  gnardlan's  bond.  . . 
I  1806.  Limltati(Hi  of  actions  for  the  recovery  of  pfopertr  sou. 

1807.  More  than  one  guardian  of  a  person  may  bei4>pouuea. 

1808.  Powerof  probate  judge  In  chambers.  ^,^i 

1809.  Provisions  of  secuon  ten  hundred  and  flfty-sereD  tm' 

guardians. 

§  1800.  Upon  complaint  made  to  him  byanygnai^i 
ward,  creditor,  or  other  person  interested  m  theesttw'j 
haying  a  prospective  interest  therein  as  heirorotherv* 


against  any  one  suspected  of  having  concealed,  emb^ 
zled,  or  conveyed  away  any  of  the  money,  goods,  w  »' 
fectSy  or  an  instrument  in  writing  belonging  to  the  ^ 


Zled,  or  con 

fectSy  or  an  luobxuuAouu  m  vmioug  mjLx/uf^ui^   w   "*":  ^^ 

or  to  his  estate,  the  Superior  Court,  or  a  jud^  tnerw 
may  cite  such  suspected  person  to  appear  before  «^ 
court,  and  may  examine  and  proceed  with  him  ^°JJz 
charge  in  the  manner  provided  in  this  title  with respew" 

Eersons  suspected  of  and  charged  with  concealing  o'^ 
ezzling  the  effects  of  a  decedent.    [In  effect  Apzuim 
1880.] 
Embezzlement— of  property  of  estate,  sec.  1408  et  $eq» 

§  1801.  When  a  guardian,  appointed  either  2^/^ 
testator  or  a  court,  becomes  insane  or  otherwise  inwj" 
of  discharging  his  trust  or  unsuitable  therefor,  oj^ 
wasted  or  mismanaged  the  estate,  or  failed  forthiitW 
to  render  an  account  or  make  a  return,  the  Superiorwwj 
may,  upon  such  notice  to  the  guardian  as  the  coQ^nw 
require,  remove  him  and  compel  him  to  surrender  tM  J 
tate  of  the  ward  to  the  person  found  to  be  lawfo^f  ^^ 


GUABDIAK  Ald>  WARD.  §§  1802*6 

tbeveto.  Eyeiy  guardian  may  resigu  when  it  appears 
IHKT  to  iJlow  the  same;  and  upon  the  resignation  or  re< 
)r1  of  a  fin^rdian,  a»  herein  provided,  the  court  may 
[t^Lnt  another  in  the  place  of  the  guardian  who  resigned 
ras  removed.  [In  effect  April  15th,  1880.] 
m<ml  of  gnardlan— «t  chambers,  38  CaL  442 :  when  proper,  47  Cal. 


The  marriage  of  a  minor  ward  terminates  the 
rdianship  of  the  person  of  such  ward,  but  not  the 
kt«»;  and  the  guardian  of  an  insane  or  other  person 
f  1)6  discliarged  by  the  court,  when  it  appears,  on  the 
licsktion  of  the  wsurd  or  otherwise,  that  tne  guardian- 
>  is  no  longer  necessary..   [In  effect  April  15th,  1880.] 


The  court  may  require  a  new  bond  to  be  given 
a  Soardian  whenever  such  court  deems  it  necessary, 
L  may  discharge  the  existing  sureties  from  further  lia- 
ity,  after  due  notice  given  as  such  court  may  direct, 
en  it  shall  appear  that  no  injury  can  result  therefrom 
tliose  interested  in  the  estate.    [In  effect  April  15th, 


I  X804.  Every  bond  given  by  a  guardian  must  be  filed 
a  preserved  in  the  oifioe  of  th^  clerk  of  the  Superior 
wixt  of  the  county,  and  in  case  of  a  breach  of  a  condi- 
»n  thereof,  may  be  prosecuted  for  the  use  and  benefit  of 
e  vrard,  or  of  any  person  interested  in  the  estate.  [In 
tect  April  15th,  1880.] 

iuit  on  bond— party  benefldaUy  Interested, see.  S67  and  notes;  S2 
IL  Ul. 

S  X805.  No  action  can  be  maintained  against  the  sure- 
es  on.  any  bond  given  by  a  guardian,  unless  it  be  com- 
lenced  within  three  years  from  the  discharge  or  removal 
t  the  guardian;  but  if,  at  the  time  of  such  discharge,  the 
erson  entitled  to  bring  such  action  is  under  any  legal 
isability  to  sue,  the  action  may  be  commenced  at  any 
ime  within  three  years  after  such  disability  is  removed. 
Pwaon  nnder  legal  disability— extension  for,  96  CaL  651. 

S  1806.  l^o  action  for  the  recovery  of  any  estate  sold 
ly  a  guardian  can  be  maintained  by  the  ward,  or  by  any 
[Mrson  claiming  under  him,  unless  it  is  commenced  within 
Airee  years  next  after  the  termination  of  the  guardian- 
ihip,  or,  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of 
Mstion  accrues,  within  three  years  next  after  the  removal 
thereof. 

CODB  CIV.  Pboo.- 


1807-9 


GUAHDIAir  XSD  WABD. 


g  1807.  The  oovrt,  in  its  discietioii,  wheneTer 

■ary,  may  appoint  more  than  one  goardian  of  any  i 
subject  to  jaroardianship,  who  must  give  bond  and  1m  \ 
emed  and  liable  in  all  respects  as  a  sole  goardian. 

§  1806.  Any  order  appointing  a  guardian*  niiisfc 
entered  as  and  become  a  decree  of  the  court.     The 
sions  of  this  title  relative  to  the  estates  of  decedeatiLi 
far  as  they  relate  to  the  practice  in  the  Superior 
apply  to  proceedings  under  this  ohi^ter.    [In  effect 
15th,  1880.] 

§  1809.  The  provisions  ci  section  ten  Irandred 
fifty-seven  are  hereby  declared  to  apply  to  raardians 
pointed  by  the  court,  and  to  the  bonds  t«&en  or  to 
taken  from  such  guardians,  and  to  the  sureties  on 
bonds* 


tt7  80LB  TKABSBS.  §S  1811-13 


TITLE  Xn. 

OF  80LB  TRADERS. 

1811.  Who  may  beeome  sole  traders. 

1813.  Notice,  liow  given  and  wbat  to  contain. 
18U.  Petition,  wbat  to  contain  wlien  filed. 

1814.  May  have  five  hundred  dollars  of  comiiiimlty^r  hnslwid's 


!  1810.  who  may  oppose  it,  and  how. 

1818.  Trial  or  neannff. 

1817.  Decree,  what  it  mnst  be. 

1818.  Oath,  copy  of  order  to  be  recorded. 
1818.  Bights  and  lUbiUties  of  sole  traders. 
182Qi  Sole  ti-ader  must  maintain  her  children. 
1821.  Husband  of  sole  trader  not  liable  for  debts. 

§  1811.  A  married  woman  may  become  a  sole  trader 
by  the  judgmeot  of  the  Superior  Court  of  the  county  in 
which  she  Las  resided  for  six  months  next  preceding  the 
application.    [In  effect  Feb.  26th,  1881.] 

Sole  trader  law— strict  construction,  22  CaL  283. 

OoQsty  Oonrt— see  Supisb8]E2>sd  Coubts,  secTQn. 

§  1812.  A  person  intending  to  make  application  to 
become  a  sole  trader  must  publish  notice  of  such  inten- 
tion in  a  fiewspap^r  published  in  the  county,  or,  if  none, 
then  in  a  newspaper  published  in  an  adjoining  county, 
once  a  week  for  four  successive  weeks.  The  notice  must 
specify  the  day  upon  which  application  will  be  made,  the 
nature  and  place  of  the  business  proposed  to  be  conducted 
by  her,  ana  the  name  of  her  husband.  [In  effect  Feb. 
2(>th,  1881.] 

Four  snccetaive  weeks— 23  CaL  888 
Termr-abolitlon  of  terms,  sec  TSn. 

§  1813.  Ten  days  prior  to  the  day  named  in  the  notice, 
the  applicant  must  file  a  yerified  petition  setting  forth : 

1.  Tnat  the  application  is  made  in  good  faith,  to  enal^le 
the  applicant  to  support  herself,  or  herself  and  others  de- 
pendent njpon  her«  giving  their  names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband, 
and  the  causes  thereof,  if  known; 

d.  Any  other  grounds  of  application  which  are  good 
eanses  for  a  divorce,  with  the  reason  why  a  divorce  is  not 
■onght;  and 

1  The  nature  of  the  business  proposed  to  be  conducted, 
and  the  capital  to  be  invested  therein,  if  any,  and  the 
iources  from  which  it  is  derived. 


1814-18  sous  TBADEBS*  i 

§  1814.  The  applicant  may  invest  in  the  bosinea 
posed  to  he  conducted,  a  snm  derived  from  the  commi 
property  or  of  the  separate  property  of  the  hosbaiid,! 
exceeding  five  hundred  dollars. 

§  1815.  Any  creditor  of  the  husband  may  oppose  i 
application,  by  filing  in  the  court  (prior  to  the  day  i 
in  the  notice)  a  written  opposition  verified,  cent 
either: 

1.  A  specific  denial  of  the  truth  of  any  material  sUe 
tion  of  toe  petition;  or  setting  forth,  i 

2.  That  the  application  is  made  for  the  purpose  of  dH 
frauding  the  opponent;  or  .  I 

3.  That  the  application  is  made  to  prevent,  or  'will  p^ 
vent  him  from  collecting  his  debt. 

SxTBDrvisiov  2.  Defiranding  ihe  opponent— 25  CaL  225:  aodMff 
CaLloa. 

§  1816.  On  the  day  named  in  the  notice,  or  on  sad 
other  day  to  which  the  hearing  may  be  i>o3tpoiied  by  tl» 
court,  the  applicant  must  maKe  proof  of  pablicatfon  of 
the  notice  hereinbefore  required,  and  the  issues  of  isd 
joined,  if  any,  must  be  tried  as  in  other  cases;  if  noiwH* 
are  joined,  the  court  must  hear  the  proofs  of  the  applicant 
and  find  the  facts  in  accordance  therewith. 

§  1817.  If  the  facts  found  sustain  the  petition,  tl» 
court  mast  render  judgment  authorizing  the  apphcant  to 
carry  on  in  her  own  name  and  on  her  own  account  tha 
business  specified  in  the  notice  and  petition. 

§  1818.  The  sole  trader  must  make  and  file  with  the 
clerk  of  the  court  an  affidavit,  in  the  f  ollowinff  formr 

I,  A.  B.,  do,  in  the  presence  of  Almighty  GcS,  solemnlf 
swear  that  this  application  was  made  in  good  faith,  for 
the  purpose  of  enabling  me  to  support  myself,  (and  any 
dependent,  such  as  husband,  parent,  sister,  child,  oi  w 
like,  naming  them,  if  any)  and  not  with  any  vievtooe* 
fraud,  delay,  or  hinder  any  creditor  or  creoitois  of  aj 
husband;  and  that  of  the  moneys  so  to  be  used  by  meio 
business,  not  more  than  five  hundred  dollars  have  come 
either  directly  or  indirectly  from  my  husband.  So  help 
mo  God.  .     ^ 

A  certified  copy  of  the  decree,  with  this  oath  hrafH^a 

thereon,  must  be  recorded  in  the  office  of  the  recorder  ot 

the  county  where  the  business  is  to  be  carried  on,  m» 

book  to  be  kept  for  such  purpose. 

Decree  and  oath— of  sole  trader,  thooffh  Informal,  tdmiwflUfti  i 
CaL  197. 


FBOOEEDINGS  IN  IN'SOLVENCY.      §§  1819-22 

"When  the  jadgmeDt  is  made  and  entered,  and 
^y  thereof,  with  the  affidavit  provided  for  in  seotion 
I  thousand  eight  hundred  and  eighteen,  duly  recorded, 
person  therein  named  is  entitled  to  carry  on  the  busi- 
IS  specified,  in  her  own  name,  and  the  property,  rev* 
les,  money,  and  credits  so  by  her  invested,  and  the 
ifits  thereof,  belong  exclusively  to  her,  and  are  not 
ble  for  any  debts  oi  her  husband,  and  she,  thereafter, 
I  all  the  privileges  of,  and  is  liable  to  all  legal  pro- 
ses proTided  for  debtors  and  creditors,  and  may 
s  ana  be  sued  alone  without  being  joined  with  her 
sband;  provided,  however,  that  she  shall  not  be  at 
•erty  to  carry  on  said 'business  in  any  other  county  than 
at  named  in  the  notice  provided  for  in  section  one  thou- 
Dd  eight  hundred  and  twelve,  until  she  has  recorded  in 
ch  other  county  a  copy  of  said  judgment  and  affidavit. 
a  effect  March  16th,  1876.] 

Saxry  on  the  basinets  epeoifie^— husband's  coimection,  7  GaL4&5; 
OU.064. 

hie  axkd  be  sued  alone-^seo.  S70;  6  GaL  497;  17  CaL  119;  22  CaL  622; 
OaLlM;  99 Gal. 287. 

S  1820;  A  married  woman  who  is  adjudged  a  sole 
ader  is  responsible  and  liable  for  the  maintenance,  of 
Br  minor  children. 

S  1821.  The  husband  of  a  sole  trader  is  not  liable  for 
fty  debts  contracted  by  her  in  the  course  of  her  sole 
Mer's  business,  unless  contracted  upon'his  written  con- 

Btttw 

TITLB  Xm. 

OF  PROCEEDINaS  IN  INSOLVUNCT. 

1 1822.  Statutes  in  relation  to,  continued  in  force. 

%  1822.  Nothing  in  this  Code  affects  any  of  the  provi- 
aons  of  '*an  act  for  the  relief  of  insolvent  debtors  and 
fotection  of  creditors,"  approved  May  4th,  1852,  or  of 
ae  acts  amendatory  thereof,  approved  respectively  March 
12th,  1858,  April  27th,  1860,  and  April. 27th,  1863;  but  such 
Msts  are  recognized  as  continuing  in  force  notwithstand* 
<i^  the  provisions  of  this  Code. 

usolTent  Act  of  1880— Stats.  1880,  p.  316. 

-uaolrency  decision»-2  Gal.  107;  8  CaL  47;  5  CaL  195;  6  CaL  287. 600; 
[ObL 89,128:  8  GaL 44:  9  Gal.  45, 162:  10  CaJ.  41, 269, 418, 483;  14  Cal.  47, 
Uli^SO;  17  GslsiS:  19  CaL  691:  22  Cal.  38;  29  Cal.  415;  3i  Cal.  167,201. 
fif  n Gal.  406;  S3  Cal.  530;  34  Cal.  24, 92. 391 ;  36  Cal.  24;  87  Cal.  209:  89 
SfiL  137:  40  CaL  422 ;  41  Cal.  123. 566 ;  48  CaL  201 ;  Bandy  v.  Bansome.  Jan. 
SJ*»fl«D,4  PacO.L.  J.537:  Cal.  F.  Co.  v.  HalseyTMarcli  15th.  1880, 5 
EJc.  0.  L.  J.  125;  "Wilson  r.  His  Creditors,  July  6tli,  1880, 5  Pac.  0.  L.  J. 
■g;  Boedfleld  v.  Bead,  July  20th,  1880;  Creditors  v.  Huston,  July  21st» 


•  PART  IV. 

OF  EVIDENCE. 

Qbnesaii  DfFiNiTioira.    §§  1823-1839. 
TnxB  L    Of  Osmebal  F&ikgipiiBs.    §§  1844-187(1 

n.    Kinds  ahdDbgsees  OF  EviDEKCB.  §§I875-19n. 
m.    Pboduction  of  EVIDEirGB.    §§  1981-2054. 
IV.    Effect  of  Evidbmob.    §  2061. 
V.    BioHTS  AND  Duties  OF  WiTMBsaEs.  i§206i4m 

VL     EVIDENGB  IN  PABTIGULAB  GASES,  AND  GXHEUI* 

Fbovibionb.    §§2074-2103. 

two] 


EvmiBNOK.  SS 1823-4 


OF  EVIDZSNCB. 

GKBlfrEIBAL  DEFINITIONS  AND  DIVISIONa 

1823.  I>6flnitl<ni  of  evidence. 

1824.  Deflnltton  of 'proof.    • 

1825.  I>efiiiltioii  of  law  of  evidence. 
1^6.  The  decree  of  certainty  reqtilred  to  establish  facts. 

1827.  Tour  kinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  specified. 
S  1829.    Primary  evidence  defined. 

I  1830.    Secondary  evidence  defined. 
S  1831.    Direct  evidence  defined. 
S  1832.    Indirect  evidence  defined. 
S  1833.    Prima/aeie  evidence  defined, 
~  1834.  Fartlttevldence  defined. 

1835.  Sati^lctory  evidence  defined. 

1836.  Indispensable  evidence  defined. 

1837.  Conclusive  evidence  defined. 

1838.  Cumulative  evidence  defined. 

1839.  Corroborative  evidence  defined. 

i  X823.  Judicial  evidence  is  the  means,  sanctioned  bjr 

V,  of  ascertaining  in  a  judicial  proceeding  the  truth 

ipecting  a  question  of  fact. 

hrideiftoe— law  of,  sec.  1825 :  kinds  of,  sec.  1827 :  degrees  of,  sec.  1828  ei 
..*  relevancy  of,  sees.  1868, 1870:  production  of,  see  seo.  1826,  subd.  I, 
to:  value  and  eJIect  of,  see  sec.  1825,  subd.  5,  note. 

§  1824.  Proof  is  the  effect  of  evidence,  the  establish- 

ant  of  a  fact  by  evidence. 

Definition  of  term— 31  CaL  201. 

Ptoof— degree  required,  sec.  1826:  order  of,  sees.  007, 2042:  extent  of, 
Bs.  1867.  lifts :  limits  of.  sees.  1868, 1870:  burden  of,  sees.  I86B11, 1961: 
Kttiod  of  making,  31  CaL  201. 

§  1825.  The  law  of  evidence,  which  is  the  subject  of 
UB  part  of  the  Code,  is  a  collection  of  general  rules 
fttablished  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
voof; 

2.  For  declaring  the  presumptions  of  law,  both  those 
rhich  are  disputaDle  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legttl  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

6.  For  determining  in  certain  cases,  the  value  and  effect 

>f  evidence. 

SiTBDiviBioH  L  nroof  onneceasary — when,  see  sec  1827,  subd. !« 
tote. 


.BVIDENC£. 

SUBDiTiBioir  2.  l^somptioxis— sees.  1999, 1961-196S  andnotoi 

SUBDiviBiON  3.  Frodaction  of  evidence— sees.  1961-2054. 

SUBDIYIBIOK  4.  ExcloBion  of  evidence—sees.  1867, 18Gft. 

SUBDiYisfos  5.  Value  and  efbct  of  eridence— <ec.2061;alNi 
sec.  1828  et  *eq, 

§  1826.  The  law  does  not  require  demonstration;  ll) 
is,  such  a  dejipree  of  proof  as,  exclading^  possibility 
error,  prodaces  absolute  certainty,  because  such  prow  >! 
rarely  possible.    Moral  certainty  only  is  required,  orth^ 
de^ee  of  proof  which  produces  9oniriction  in  an  jmpKT 
udiced  mind. 

I^of— eec.  1824  and  note. 

1827.  Tliere  are  four  kinds  of  evidence : 
The  knowledge  of  the  coliH; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
SuBDiYlsioir  1.  Knowledge  of  the  cpnrt— sec.  1875  and  notes. 
Subdivision  2.  Witnesses-sees.  1878-1884. 
Subdivision  3.  Writings— sees.  1887-1951. 
BuBDivisiov  4.   Other  material  objects— sec.  1954. 

§  1828.  There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  vaA 
conclusive.    [In  effect  July  1st,  1874. J 

§  1829.  Primary  evidence  is  that  kind  of  evidewe 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a  wnt- 
ten  instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874.  J 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents,  is  secondary  evidence  of  the  instnuiieD^ 
and  contents.    [In  effect  July  1st,  1874.] 

Secondanr  evidence— that  con>e7aDoe  aathorlzed  by  ootpontiWi 
62  Cal.  192. 
Contents  of  a  -writing— evidence  of,  sec  1865. 

§  1831.  Direct  evidence  is  that  which  proves  the  &ct 
in  dispute  directly,  without  an  inference  or  presumptioDt 
and  which  in  itself,  if  true,  conclusively  establishes  tbK 
fact.  For  example :  if  the  fact  in  dispute  be  an  agne* 
ment,  the  evidence  of  a  witness  who  was  present  uA 
witnessed  the  making  of  it,  is  direct. 


BVIDESCE.  S§  1832-9 

Indirect  evidence  is  that  wfa(ch  tends  to  estab« 
tlie  fact  in  dispute  by  provinff  another,  and  which, 
curl^  t^rae,  does  not  of  itself  concTosiyely  establish  that 
iyDUli  which  affords  an  inference  or  presumption  of  its 
stexic«.  For  example :  a  witness  proves  an  admission 
Oie  party  to  the  fact  in  dispute.  This  proves  a  fact, 
m  Wliich  the  fact  in  dispute  is  infexxed. 


bdiirect  evidence— sees.  19ft7-196S. 

t  X833.  Prima  facie  evidence  is  that  which  suffices  for 
»  proof  of  a  particular  fact,  until  contradicted  and  over- 
lie  Idv  other  evidence.  For  example:  the  certificate  of 
ecorcUng  officer  is  prima  facie  evidence  of  a  record,  but 
ooay  afterward  be  rejected  upon  proof  that  there  is  no 
di  record.  [In  effect  July  1st,  1874.1 
Mma  facie  eridence-Hieal  of  corjioratioii  as,  83  CaL  192. . 
Msputable  presumption— see.  1963. 

Si  JL834.  Partial  evidence  is  that  which  goes  to  establish 
etsbched  fact,  in  a  series  tending  to  the  fact  in  dispute. 
may  be  received,  subject  to  be  rejected  as  incompetent. 
iless  connected  with  the  fact  in  dispute  by  proof  of 
iher  facts.  For  example:  on  an  issue  of  title  to  real 
roperty,  evidence  of  the  continued  possession  of  a  re- 
lote  occupant  is  partial,  for  it  is  oi  a  detached  fact, 
'blcli  may  or  may  not  be  afterward  connected  with  the 
Act  in  dispute. 
Oonnected  with  the  fact  in  dispute— sec.  1868. 

§  X835.  That  evidence  is  deemed  satisfactory  which 
lainarily  produces  moral  certainty  or  conviction  in  an 
caprejudiced  mind,  Such  evidence  alone  will  justify  a 
fto^ct.  Evidence^less  than  this  is  denominated  slight 
fvidence. 

Satisfactory  evidence— to  Justify  verdict,  sec.  2061 ,  subd.  S. 

§  X836.  Indispensable  evidence  is  that  without  which 
i  particular  fact  cannot  be  proved. 
Indispensable  evidence— sees.  1967-1974. 

§  X837.  Conclusive  or  unanswerable  evidence  is  that 
which  the  law  does  not  permit  to  be  contradicted.  For 
example:  the  record  of  a  court  of  competent  jurisdiction 
eannot  be  contradicted  by  the  parties  to  it. 

Obnclnsive  evidence— sees.  1908, 1963, 1978. 

§  1838.  Cumulative  evidence  is  additional  evidence  of 
the  same  cbarskcter  to  the  same  point. 

g  1839.  .Corroborative  evidence  is  additional  evidence 
ef  a  different  character,  to  the  same  point. 


<JBi«ff»j'.  rsiiroma 


Trrm  I. 
OP  THB    aBNBRAIi   PfUNCXPLBS    OF  En 


tM.  When  iHut  of  a  trsntif  Hon  t 


V...  M.~.~..w-.^ I gsnenl aeeeptMlML 

eei,  WrlmnwivilmnUraltliaMpnDt^lnabUisktiHlii. 
'"-  '~ lUUeiiiiivteMUrtodtclpIierebantcUin. 

oiutruetloiu,  whleh  preferred. 

a  lastnuaeatcoDacnied  M  nndsrstDod  bt  part 

*Ido InHior ol  nUunl rlglirprefeiTeil. 

Ul(«ltlaii9  oolr  to  be  proved. 


>,  FmU  vtilcti  soMy  be  prorod  oa  triftL 

)44.  Tbe  direct  evld 

to  fall  credit  is  auf^ 

cent  perjury  and  treaaon.  

tec.  WBci  tt^°:  two  vltneBSH  (or  lost  or  deMn^d  wlU,)ee.  u^i» 

§  1845.  A  witness  can  testify  of  those  faett  «)f 
whicli  he  knows  of  his  own  knowledge;  that  ii,  vbici 
are  derived  from  bis  own  perceptloua,  except  in   '      ' 

eipress  cases  in  which  hia  opinions  or  '-' 

declarations  of  others,  are  iMTDiBsible. 
Opinion!,  Infirenoei,  dgcUntions-aM  sac.  IK 

CBH  be „ 

a  tdal  h«  oou  be  n 


OBMSBAL  PBIKOIPLBS.  §§  1847-50 

ance  ax&d  subject  to  the  examination  of  all  the  partieit 

ley  cboose  to  attend  and  examine. 

tneBB^-Uefined,  sec.  1878. 

tnesses — competency  of,  sec.  1879  a  uq. 

til  or  affirmation— administration  of,  sees.  SO9S-2O07. 

auooizuition  of  witnesiea— sees.  2042-20M. 


A  witness  is  presumed  to  speak  the  truth. 
8  presumption,  however,  mav  be  repelled  by  the  man- 
in  inrbich  he  testifies,  by  the  charalster  of  his  test!- 
ay,  or  'by  evidence  affecting  his  character  for  truth, 
lesty,  or  integrity,  or  his  motives,  or  by  contradictory 
dence;  and  the  jury  are  the  exclusive  judges  of  his 
idibility. 
fttness — see.  1878  et  $eq. 

Irosamed  to  speak  the  tmth— sec  1968,  salxL  li  OYldence  of  good 
ntacter*  sec.  2053. 

^eoomption  repelled— manner  of  testifying,  sec  2081,  snbd.  2 :  char- 
XKT  of  testimony,  sec  2061,  snbd.  8 :  impeaching  credit,  sees.  2049, 2051, 
2  s  motives,  hostility,  82  CaL  880:  contradictory  eyidence,  sec  2049^ 

a. 

rmy  ozcltuive  Judges  of  credibility-sec  206L 

§  1848.  The  rights  of  a  paAy  cannot  be  prejudiced  by 
le  decslaration,  act,  or  omission  of  another,  except  by 
irtue  of  a  particular  relation  between  them;  therefore, 
roceedlngs  against  one  cannot  affect  another.  [In  effect 
u\y  1st,  1874.  J 

Ptoticnlar  relation— reqnisite,  2  Cal.  145:  wife,  where  manriage  in 
■ae, 9  GaL  m4:  husband,  crime  of,  not  imputed  to  wife.  49  Cal.  637: 
artner.  agent,  etc  sec  1870,  snbd.  5:  parties  to  fraud,  20  GaL  508:  ofll* 
sea  and  master  of  vessel,  33  GaL  61 :  attorney,  47  Cal.  249. 

2>eclaration,  etc,  of  another-when  admissible,  sees.  1849-1858. 

§  1849.  Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Oonatraotion  of  sectloii— 50  Cal.  478. 

Baolarations  of  predecessor— admissible,  12  Cal.  16S;  80  CaL  490;  88 
dd.  408;  88  CaL  51 ;  42  Cal.  298 :  relating  to  the  reid  property,  50  CaL  478: 
ffile  holdhig  the  title,  2  Cal.  148:  if  CaL  496:  25  0^202;  88  CaL  278: 
aninst  the  former,  23  CaL  347;  49  Cal.  294;  N  Cal.  348:  estoppel  by,  6 
w.  84:  analogous  doctrine  as  to  personalty,  40  CaL  474;  and  see 
*  fkaod,"  under  Rbs  Qsst  ji,  sec  lONs. 

S  1850L  Where,  also,  the  declaration,  act,  or  omission 
forms  ])surt  of  a  transaction,  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,  or 
amission  is  eiHdence,  as  part  of  the  transaction. 


1851-5  GBMBRAL  psmcipijn. 

Bat  geitas,  port  of-declaratlons,  etc..  toftmingm   Omst^ai^, 
dedftrations,  85  Cal.  49;  52  Cal.  212;  mitten  decIanitlODS,  et&v  «. 
■ec.  1946:  21  Cal.  374;  47  CaL  294:  declarations  not  f  oniiiiur,43  Cat: 
Cal.  462.  Special  instmiea,  assault.  35  CaL  274:  49  OaL  SSis  coBe9^^ 
In  fartherance  of,  27  Cal.  573:  declarations  oefore  otbers,  ace 
nibd.  8;  29  Cal.  637 :  dying  declaration,  sec.  1870,  subd.  4:  35  Cal.  49r ^ 
tries  In  corporation  books,  when  inadmissible.  53  Cal.  248:  tauAl 
peaching  sale  for.  7  Cal.  391;  SCal.  109.325;  15CaL60;  23CaL3aii  sr 
!02:  86  Cal.  205:  insurance  policy,  flsbbeck  v.  Pbcenlx  Iiis.  Cou 
24th,  1880. 5  Pac.  G.  L.  J.  212 :  malice,  35  Gal.  373 :  vriting*  to  < 
1860. 

§  1851.  And  where  the  question  in  dispate 
the  parties  is  the  obligation  or  duty  of  a  third 
whatever  would  be  the  evidence  for  or  a^^ainst  sach 
son  is  prima  fade  evidence  between  the  parties.   |Xa 
July  1st,  1874.] 

§  1852.  The  declaratioui  act,  or  omission  of  a  member 
of  a  family,  who  is  a  decedent,  or  out  of  the  jurisdictioD,  ii^ 
also  admissible  as  evidence  of  common  reputation,  iai 
oases  where,  on  questions  of  pedigree,  suoh  reputatioa'  la  j 
admissible. 

Declaration  of  decedent— sec.  1870,  snbd.  4.    • 

Common  reputation— on  questions  of  pedigree*  etc.*  see.  lA 
fubd.  11.  t 

§  1853.  The  declaration,  act,  or  omission  of  a  dee»> 
dent,  having  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  evidenoe  to 
that  extent  against  his  successor  in  interest. 

Decedents  declaration  against  interest— see.  1870,  SQbd.4;  41  ChL 
2^  45  CaL  137;  46  CaL  610;  47  CaL  842 :  entries  and  other  wzftiagB, fee. 

§  1854.  When  part  of  an  act,  declaration,  conveiaih 
tion.  or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversatioD,  or 
writing  is  given  in  evidence,  any  other  act,  dedaratioD, 
conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

Fart,  admitting  more— section  applicable,  8  CaL  106;  5  CaL  IB;  9 
Cal.  629;  10  Cal.  371;  12  Cal.  564;  19  Cal.  689;  25  Cal.  128;  29  Cal.  497.641: 
36  Gal.  648:  38  Cal.  279:  section  inapplicable,  30  Gal.  65, 542;  32  Cal.M: 
error  under  section,  when  not  preiudicial^  50  QaX.  137:  documeoa 
cross-examination,  etc.,  sees.  2047,2048:  related  documents  as  CTldflBOB, 
47  CaL  294. 

§  1855.  There  can  be  no  evidence  of  the  contentsof  s 
writing,  other  than  the  writing  itself,  except  in  the  f ollov- 
ing  cases: 


QENBBAL  PBIVCIPLES.  §  1856 

iiniexe  the.oriffinal  has  been  lost  or  destroyed;  in 
proof  01  the  loss  o;r  destruction  must  first  be 


^ben  the  original  is  in  the  possession  of  the  party 
)St  -w^hom  the  evidence  13  offered,  and  he  fails  to  pro- 

tb  after  reasonable  notice; 

Mnien.  the  original  is  a  record  or  other  docament  in 

^tody  of  a  public  officer; 

Wlien.  the  original  has  been  recorded,  and  a  certified 

of  tlie  recordis  made  evidence  by  this  Code  or  other 
ite: 

'Wlien  the  original  consists  of  numerous  accounts  or 
r  docaments,  which  cannot  be  examined  in  court 
loxit  great  loss  of  time,  and  the  evidence  sought  from 
a  is  only  the  general  result  of  the  whole. 
I  the  cases  mentioned  in  subdivisions  three  and  four, 
py  of  the  ^iginal  or  of  the  record  must  be  produced; 
nose  mentioned  in  subdivisions  one  and  two,  either  a 
r  or  oral  evidence  of  the  contents.    [In  effect  July  Ist, 

rtuv  of  provision— 8  CaL  480;  10  CaL  126. 

■atoms  of  writing— showing  permissible,  sees.  1937,  1909;  6  OaL 

»  CaL  «Si  13  CaL  84;  43  CaL  162;  49  Cal.  264;  80  Cal.  853. 

IBl>iviBiOV  1.  Ori|inal  lost  or  destroyed— proof  requisite,  6  CaL 
•  CaL  430;  15  Cal.  183;  19  CaL  640:  diligent  search  nnsncclBssfal.  6 
iiifiK.617:  6  CaL  460;  12 CaL  104;  15ClUl63,372:  18 Gal.  165;  10 CaL 683: 
WLm;  29  CaL  665:  80  CaL  360:  33  Cal.  320:  49  CaL  653,  671;  beyond 
vol,  8  CbI.  49;  13  Cal.  638: 19  CaL  94:  27  Cal.  54:  secondary  evidence 
llttea,  8  CaL  49:  12  CaL  LI ;  17  Cal.  569:  22  CaL  50;  26  CaL  270;  51  CaL 
t  vecomter'8  book  as  evidence,  17  CaL  43. 

fensDrvisioir  2.  Original  in  possessioa  of  opponent— notice  to 
Anee.  sees.  1988, 1939:  12  CaL  403:  15  Cal.  63 :  secondary  evidence  ad- 
kle<l«9GaL503:  12  CaL  403;  88  CaL  584:  denial  of  existence  need  not 
9>ove<l,  see.  1860. 

|yBl>ivi8iay  8.  Pablio  records— 7  CaL  110,  2S8;  12  CaL  20;  18  CaL 
i  ptOiUo  WTidngs  generally,  sees.  1882-1926. 

taBDrvisiov  4.  Original  on  record— certifted  copy  admissible 
101,8 CaL 427:  6CaL488,  579;  12  CaL 806;  13  CaL  638;  25  CaL  122;  27 
LM, 288;  88 CaL 216, 442. 

S1856.  When  the  terms  of  an  agreement  have  been 
need  to  writing  by  the  parties,  it  is  to  be  considered  as 
ntaining  all  those  terms,  and  therefore  there  can  be  be- 
Veen  the  parties  and  their  representatives,-  or  successors 
k  Interest,  no  evidence  of  the  terms  of  the  agreement 
Sier  than  the  contents  of  the  writing,  except  in  the  fol- 
nringcases: 

1  Where  a  mistake  or  imperfection  of  the  writing  is  put 
&  issue  by  the  pleadings; 

%  Where  the  validity  ox  tlie  agreement  is  the  fact  in  dis- 
Oonx  Cr7.  Pnoo.— 49. 


§§  1857-9 

puts.  But  tiiis  section  does  not  esclude  otheri 
tlio  ciicumBtaiices  under  wbicb  tlia  agreement  mi 
oc  ta  whicli  it  relates,  as  dcSned  in  section  eigbtBco 
red  and  siitv,  or  to  explain  an  extrinsic  mnbigni^ 
estaliliali  illegality  or  fraud.  The  term  aciean 
eludes  deeds  and  wills,  as  well  as  contraets  betm 
ties. 
Parol  eridniGa  Inuliiilulble— to  vtri  or  «nili«dlM  m 

10  Caf.  iSts  U  Cal.  170:  19  C&l.  3H}  22  Cal.  135:  :4  CaL4U:  C 
Cal.nM:  4m;al.3y):  WCal.  filBjM  CaL  HI;  S3  CbI.  M:  <n 
BCOes  oral  ncgotlallons.  CiTll  Codo.scc.  IWSi  13  Cal.  2H;  » 
C.il.a^i  4ilCsl.  169;  contract  Diiisi  l>9  com  tileto.  23  Cat  Ml 
M<:aL  112;  5T  CM.  437;  recliala  In  written  insoTunent  cdb 
I'jeii.  edM.  2  and  notes;  rule  coDfloeil  to  parUea  anil  tha 

Parol  evidence— ailmlHlbiD,  nJtecatlODS  and  enuntna,  W 
Bca.  I9ii;  43  Cal.  14Ti  amlilgulCy,  to  explain,  U  CaL  I94;  cMnn 
Beoaurrounaingclrttunatances!  conslileraUon.  to  Bhow  reuj 
subd.  S;  48  C^,  B7:  deed.  Bee  mongase:  dlscbane,  to  in 
waiver:  fraud,  to  ostWiUsh.  see  Cl»ll  Code.  nee.  Ifl4(j:  toUOf-^ 
perfection, to corrocl,seo.ieM,mlK].l,iuorai  Cirtl Codftiii 
Ca]  !03;  idCal.MSi  iTCal.M;  IBCal.Mfi  dCBLlEl;  SC«I 


311  fcal.  is;  i7  CI 


'e'ipt.  to  erplain Jf  a 
oulracta,  for,  Qtb  01 


Jli?S^li^ofc?'M?liow,M^a8H>«idi|ole's,6l  caLKSiMO 

43Cal.'Sl0i  M^?^:  waiver  or  dlacharge,'toslio^nQU.lI 
lUi  30  Cat  Mii  ssCaL  169:  io  cuL  9i  31  Cal.  les.sn. 

§  1857.  The  language  of  a  writing  istobefrfe 
according  to  the  meaning  it  bears  in  tlio  place  d 
cution,  unless  the  parties  have  reference  tf  <•  ' 

^terpretation  of  contract— ^ii  ioci*  Civil  Code,  aet 
§  1858.  In  the  construction  of  a  statnta  oi 
the  ofiico  of  the  judge  is  simply  to  ascertain 
■what  is  in  terms  or  in  substance  contamed  tnste^Jg 
insert  what  has  been  omitted,  or  to  omit  irhBt  bm" 
inserted;  and  where  there  are  several  provlsfoM^J^ 
ticulars,  such  a  construction  is,  if  p  ' 
aa  will  give  effect  to  all.  _^ 

OonstrooUon-j^f  r.-Jly ,  sec  1B69  BMl  n''t«,l,*2JuS« 
ten.  St  cai.ssu;  cTv  iiji  effect  to  aJ,  Civil  Code,  nets,  iwi." 


possible ;  and  when  a  general  and  partionlar  proT""*" 


TjoxairLBt, 


nt  vritli  il 

iMractlon  of  Hatat»t—Amtiidmtnti,  Vii  conSIctltignBtiites,  uc 


B_cal.  l»i^  Cal.  ina;  ircaL  1 

™ - ,_.:;Hii;aI.2MiS 

TPac.  C.  L.  J. 4^^  Ulb.  Bav, «  L.  Si 


>;  a  cal.  M;  24  Csl.  613, 63Bi  is  d»L  1611  *8  Cal.  378:  M  CbL  «», 

-'-""•■'■    ■'■■   -=■  "7;  M  UaL  2Mi  SI  Cal  IK.  SM,  269,  SO!,  MI:  K 

'-"'■'  "t^eoa:  El  paite  Fnuer,  Jul. SStli, 


ss 


.  C.  L.  J.  fi^3:  Deamoud  v.  Dunn, 
f.  r.  B.  T.  W.  Co.,  JnDa  SSDIl.  [890, 
ife  Case,  Juna  Siad,  1930,11  fan.  0. 


^^BS.  6Yunf,lE«ls1UlTe,iaCBLi9S.  Mas&n; 
£.  M3;  St  C^U.  3j  3  Cal.  245.  Jfoiim,  oonstnicclYB, 
»ot  DrovisfonB  for,  1  Cal.  162;  7  Cal. 294;  M  CaLBl: 
lttdode,seaBec.4.  i>«io< «n(B(M, strict conatrud 
l<i9,(aCal.4JL;  49CaLe9.  iiancdial iiofu'u, 2  Cat. I 
UflD.  Revrai  of  tiaiala,  sea  £ec.  ISBnd  notes:  19  C 
Mttler, B&cli^7tti,  198Q,srac. C. L, J.  110;  Ulb. B. t 
i^H^iatU,  1^0,SFac,C.I..  J.^391:  statutes cooUaUi 


DTTeltora,  Im  p  i>-i  L  ]  L  _" 

«ll[y,6lfcal.%k  If 
jW;  Fl«tteckf.  J  .. 


EbSS 


JdntAUCiLlli  lTCd.4^SCri.^ 

Lu  i:i.ci.isi.u.-,  <.    U9i  A  cii.  H,  1^  US,  KB,  ms  a  cfo' 

MCaLlurdncnpt:..u  Id.mcMTT  ud  uatea;  Woit»ri3 
*P»r.C,L.J,i»;:QT    l,tor.MC»1.70:61C»l.lW{»»Ci.«ia_ 
A^.  L^ui.  i^'crt-  "aJla,  Kca.  IfflS-iau  ud  Docem.    JfrnrSiK^ 

«sCaLUi.lB.Du';  49C>LIS.M6^  u'cnLEM.   '  '        ' 

g  10601  Far  the  proper  conBtraction  of  an  InilnniM 
d'.e  eircmnstsnces  nnder  which  It  was  inad«,  indudiisili 
EitoalioQ  of  the  subject  of  the  iaEtnmient,  and  of  ^'t* 
ties  lo  it.  may  also  be  eho'wn,  so  that  the  jndgs  ba  plii^ 
in  the  pcsition  of  thooe  whose  laneoaice  ha  ia  Co  iaterprt 

Suiiuuudiaj  iihi  iiiinliiiiiin  II  n J  be  ibowu.  Civil  Culf .  m  'JC^ 
19  Oil.  U.  iA>;  TlCll.  Itf ;  I3Cat,  US:  I8Cil.i3T:nCBl.ua;  ::'i:<i^ 

MCu.Rj;  s  caL:»9:  a  cai.mSi  4T  c»l.eii  is  cai.  ]»,>«:  i;,'" 
»v!.;,-«.  11  C»L  IM;  1*  Cal.SI-  S>  CsL*9T;  M  Cal.  SW;  u  Cilli-Jf 

§  1861.  The  terms  of  a  writing  are  preBtuned  to  ht^ 
bern  used  in  Iheir  primary  and  ganeral  aeceptnliDiii  ^^ 
evidence  is  nevertheleaa  admissible  that  they  havealK- 
tectiDical.  or  uiLcrwiae  peculiar  Hignification,  and  veie>: 
usMitud  understood  in  tlie  particular  instance,  in  "hia 
t^sa  the  agreement  mast  be  coDBtiued  aooardioglf. 

pecoliiT  licnilJutliui  of  tsmw-^iiur  be  ihown,  14  QL'a:  H  (^ 
C<  1 1:  cai.  Ul :  comixn  Clfll  coda,  Ho.  IGM,  UU. 

§1862.  When  an  instmment  consists  partly  of  «Tii'^ 

irords  and  partly  of  a  printed  form,  and  the  two  m  '>' 
constsient,  liie  former  controls  the  latter. 
0(u^iu«-<nTll  Coda,  Me.  IU1. 


B,  ia  admissible  to  dedu*^ 


g  1SG4.  ■Whpn  the  terms  of  an  agreement  bay>°'^  , 
intended  in  a  different  sense  by  the  different  parti"''' f* 
that  sense  is  to  prevail  ai^lnsC  either  party  in  wUd" 
eopposed  the  other  understood  it,  and  when  diffewirt**' 
atructlona  of  a  provision  are  otherwise  equally  pKif' 
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toat  is  to  be  taken  which  is  most  favorable  to  the  party  in 
whose  favor  the  provision  was  made. 
Ootnpare^-CiYll  €k>de,  sees.  1619, 1854. 

§  1865.  A  written  notice,  as  well  as  every  other  writ* 
ing,  is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  not^e  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  payment,  and  the  same  refused, 
and  that  the  holder  looks  for  payment  to  the  person  to 
whom  the  notice  is  given. 

Ordinary  acceptation-^see  sec.  1861:  compare  Civil  Code,  sec.  1644: 
notice  of  dishonor,  Civil  Code,  sec.  3143;  4  GaL  213:  8  Gal.  626;  14  CaL 
160;  24  CaL  S7». 

§  1866.  When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural 
right  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  None  but  a  material  allegation  need  be  proved. 

Iffaferial  allegation— defined,  sec.  463:  in  complaint,  see  Oode, 
Pleading,  sec.  426»;  48  Cal.  439 :  not  controvtirted,  sec.  4(>2. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  the  material  allegations,  and  be  relevant  to  the  question 
In  dispute.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  c[uestion  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

Odnreqpondence  between  evidence  and  allegationt— 28  Gal.  67 : 
TMrlance,  sees.  469-471 :  tender  cannot  be  proven  unless  pleaded,  63 
Gal.  697. 

Belevant  evidence— required,  4  GaL  229:  21  GaL  28:  27.  GaL  422;  30 
Cal.  262:  48  Cal.  434, 645;  Smith  «.£ast  BrancJi  M.  Co.,  Feb.  12tli.  1880, 4 
Fac.  C.  X.  J.  662 :  admissible  evidence  under  rjeuuirement,  sec.  11370  and 
notea:  objection  or  exception  to  evidence,  sec.  u46n. 

Collateral  fact— connecting,  sec.  1870  and  notes;  61  CaL  75;  Bancroft 
V.  Hertoghi,  Feb.  4th,  1880,4  rac.  C.  L.  J.  5»6:  entirely  irrelevant.  49 
CaL  374:  63  Gal.  226,605;  63  GaL  735:  credibility  of  witness,  sees.  1847 
and  1870,  subd.  16. 

§  1869.  Bach  party  must  prove  his  own  affirmative  al- 
legations,  evidence  need  not  be  given  in  support  of  a  ne^- 
attTO  all^[:ation,  except  when  such  negative  allegation  is 
an  essential  part  of  the  statement  of  the  right  or  title  on 
whicsh  the  cause  of  action  or  defense  is  founded,  nor  even 
in  such  case  when  the  allegation  is  a  denial  of  the  existence 


g  1870  QENEBAI,  PHDrClPLES. 

of  a  document,  the  custody  of  which  belongs  to  ft»^ 
poalte  party, 

Iffili  MCal.tJMi'lCal.  IM;  Ml;iiL  BJ5i  Doiisberty  e.. 
ai;U,\8W.SPac.C.L.J.8^:^aabm|mlonnQj>teidi^'i^.^J| 
^cyfjl2S'mb.'lK™«.C.L.J.SM.         ■     ■ 
NBgatiieHUeEHtion-BomeeyldencareqiilreU,  M  Cal.Sli.0 

3OITI0II1IT0T  OF  BVIDEKOE  m  VABIOHa  0^8 
Breach  of  proml«  of  maxtinet-BBn^  ,.^b«1^  V^ 

Sid  d^ini^S  ci  3U1     Frand-W  fcil.  as*.  I»  ! 

SrwL  of  ovtllence,  eec.  1838  el  .«■■.  Proof  "ia'™?-j;£9B 

aiiileaectot  evidence, see. MB  1.   Malloions  P"'**'"''!SEuS 

a  1370.  Ill  conformity  with  the  precedine  pww 
evidenco  may  he  given  upon  a  trial  ol   the  low 

1.  The  preclae  tact  in  disputo;  „-~  u 

3   The  act,  declaration,  or  omission  of  a  party,  " 

^TT^Tor^^^^i>n  of  another,  i^t^-^i^ 
and  within  the  observation  of  a  party,  and  liis  coww* 

relation  thereto;  nfifr 

4.  The  not  or  declaration,  verbal  or  ^'™ii,  «"^j 
ceased  person  iu  respect  to  the  "'f '''?f'i'£;-Jni5^ 
riage,  or  death  o£  any  person  related  t>?fc  "^J^Jfl- 
riago  to  Hueh  deceased  person;  the  act  "^aedai^" 
deceased  person  done  or  made  against  his  intwort" 
apect  to  hla  real  property;  and  aUo  in  onnliDal  "gj; 
the  act  ot  declaration  of  a  dying  versoQ,  madfl  OiT^ 
sense  of  impendinlt  death,  reapeoting  the  cailM  " 

^e"' After  proof  of  a  partnership  ot  agency,  the  art  «' 
laration  of^a  partner  or  agent  of  tlie  party,  "M"" 


OEKEBAL  PR1NC1PI.es.  §  1870 

pe  of  tlie  partnership  or  agency,  and  during  its  exist- 

e.     71ie  same  rule  applies  to  the  act  or  declaration  of 

lAnt  o^mer,  joint  debtor,  or  other  person  jointly  iatei' 

^AyrUHx  the  party ; 

•  After  proof  of  a  conspiracy,  the  act  or  deolaiation  of 

icmspirator  against  his  coconspirator,  and  relating  to 

I  oonspiracy : 

.  Tlie  act,  declaration,  or  omission  forming  part  of  a 

naactlon,  as  explained  in  section  eighteen  hundred  and 

L  The  testimony  of  a  witness  deceased,  or  out  of  the 
ij^diction,  or  unahle  to  testify,  given  in  a  former  action 
tween  the  same  parties,  relating  to  the  same  matter; 
^.  Tbe  opinion  of  a  witness  respecting  the  identity  or 
nd^writing  of  a  person,  when  he  has  knowledge  of  the 
non  or  handwriting;  his  opinion  on  a  question  of  sci* 
iee»  art,  or  trade,  when  he  is  skilled  therein; 

10.  Tbe  opinion  of  a  subscribing  witness  to  a  writing. 
'0  validity  of  which  is  in  dispute,  respecting  tbe  mental 
aity  of  the  signer;  and  the  opinion  of  an  intimate  ao« 
itaintance  respecting  the  mental  sanity  of  a  person,  the 
iason  for  the  opinion  being  given ; 

11.  Common  reputation  existing  previous  to  the  contro- 
evsy ,  respecting  facts  of  a  public  or  general  interest  more 
lian  thirty  years  old,  and  in  cases  oipedigree  and  bound- 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tact, or  instrument,  where  such  true  character  is  not 
tberwise  plain;  but  usage  is  never  admissible,  except  as 
n  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  i)laces,  as  evi- 
kence  of  common  reputation;  and  entries  in  f anally  bi- 
des, or  other  family  books  or  charts ;  engravings  on  rings, 
iamUyportraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
if  is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presnmed  or  are  logically  inferable; 

16.  Sach  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

BeLevant  evideiici»  required— eeo.  1868  and  aotes. 

BEL^VANT  EVIDENOE. 

SolNl.  1,  Rreoise  flust— in  dispute,  kinds  of  evidence,  sec.  182T  and 
notes.  Siibd.  2,  Admiaaions— account  by,  13  GaL  427;  18  Gal.  634:  84 
Cal.  189:  W  CM.  438:  acquiescence,  by,  see  note  to  subd.  S,  infra;  13  GaL 
^ ;  80al.  233 ;  60  Gal.  4») :  acknowledgment,  by,  22  Gal.  666 :  asseflsment. 
qr»3>  GaL  684:  compromise,  not  by  offer  to,  sec.  2078:  counsel,  by,  6 


§  1870 


«Ji  tilC»l. JM:  TBli 


'■ti.  232:  fntrlea  bv,  sec.  lua  and  notrn;  «-_ 
utiliiote:  jileadlogi,  in,  14  CkLMj  M  OU.  HI 

, Lljt»-lgN,alBonibdmJ( 

Infra:  teatlmoas.bT.iOal.  V;  SW 
iDTiH — acduteac«D<»»  from,  see  a 

ln,MC»Ull5;  dlygrco cases. In. ». 

iul]nlBalble,49  Ol.  MS.  Subd.  3,  Oondnct  ia  praianaa  oi 
:qiileieeDce,ailmlssl[morconfea9lonInipUed(nnD  12  CU.. 
L  conieraiitlna  ift  CaL  «IT  ta  Cal  !M  eTldeacB  a^&L-. 
lis  Iiesil  u  CaL  «13  People  c  Ab  Tute  Jan  £9n]  IhOM 
I'M  presenceot  accused  declamdDnsmiiBtbe  nudan.*' 
ubd.  4  Dgcedenr*  declaiaUaaa  eto  — as  to  ntatlTea,  ami 
\b  against  tntereet  u  to  realty,  compare,  sec  tB£3  49Cal.a( 
ciclarailons  In  criminal  cases  KlCal  saVilCiil   fiiefi  ISCaLMj 

" -■  -■  ^^   MCaLM    UCal  4)3    49Csl.«SSiil<J" 

dedaraHon  at,  putaeisblp  books.  19  Ci 


jr 


ship  only  ii 


A^nt— act  oc  (UdaiatUia  o^  aAaij 

BKency  9S  Cal  li  1  ronnluc  part  of  ilie  ro  aula.  MB.  n 
nota(o«ut)d.I  (|sfro  ICiT*!  4M,  B  CaLMlTiCaLJfe. 
ta  corporation  DlBcen  1.  Cal  1  s  41  CaL  til  4B  OA.  M. 
leresi— requlslM.aCaLlU  of  defenitant  not eerred, as «gi 
defendant  laeascleot  MCal.tS3  paitleDlar relation, fn 
IMS  Subd.fi  OoQoiispIratDn— act  ordeclanUanalMai 
Cal  !8B  (9  Cal  m  111  e43  Snbd.  T  Be*  nMas-aee,  Wb.  M 
Former  uailmoay  of  d«:edeat  eto  — U  (M.  ITS,  IS  Cd.  M  S 
"W  17  Cal  38a  out  of  jnrlsdlcUon  does  Dot  applr  to  w" — 
counl         on  s.       Subd  1  Eipens-desree  ofakOlrw 

Al  "^  J    ^to^ToiawSH 

tv  CaL  IH   totlMS 

Kb  41S,  40  C>l.mlB| 

»  I  I.  J  ias  DO  owj* 

Build       i..umii.uo  t  puiiUcu   puiiu    u   g  neral  inteisAJJ"''" 

lecedent  etc   see  1S5      boandMT, !  CaJ  4)    25Cal  SM.    — .-_, 
Usage— character  of  contract  explaining  IT  CaL  6Sa   SO  C»l«  ^ 
trade  4  CaL ''OI   48CaLe3<    mlnlDg  customs  etc   sec.  WudnMiP] 
Cal   b  ^    Subd  1     Common  repntatlon.^pedlgree  etc,  see  n'"  ■■■ 
euhd  1    run  n     R      14  Contenlfl  Of  WTitme— where  onl<5 
ain  Inotes     Buba  Is,  Indirect  sr 


» eecs   INI  igra    1 


ETIDENOE  ADimSSIBLB  DI 


implalnt-gO**l| 


raamni^ta. 

\3ZT.    Ooamaioa-li  Cs3.  iU;  16  GaL  83.    (      . 

OroBB  demand— sec  440.  Damages— l  CaL  !M  i  B  Ci 
33 :  14  Cat.  IMj  13  CaL  tW:  M  Cal.  372.  Dabna-IB  ( 
« — FoUtlcsl  Code.  aaa.  418S.  BismpUaDS— 19  Cal.  !i 
wv,  e*o.—^cal.ea;iiCti.m.  Fraud— i  cai.  asii  i: 
.»:  aaCftl.SBlL WCaL  IM!  BancrottB.OeMnghl-  Bnli 
:  C'J^  J.6SII.  Inaonsnient— 3S  CaL  121.  Luid 
KI-TO:  10  Cal.4K:  19  C3].£S]i  21  Csl.snii  21  Cal.  li^,  io  >iu.  •»).  u 
i.«e:  3OCal.200,e35:41Cal.563;44Cal.aM;«Cal.  M9l  47  CaL  181, 
I  48  j:al.  ISJ,40S:  41)  i^al,  5m;  K  Cal.  U,  m;  fiJ  Cal.  H.  43B.  Ford- 
■  entrVr  37  Cal.  60;  MeiliraD  grant,  39  Cal.  112 1  Ctaapmaa  «.  Qnliui, 
reh  iatli.  1^^.  D  rac.  C.  C  -1.  lb''J:  mining  claims,  H  CaL  !I4, 
5  ooaBessory  actlnns,  generaUy,  I'J  CairMjit  Cal.  238;  23  Cal.  284. 
.iftCil.253:  2DCal.4l2;  3liCill.333:S;  CaL  JsS;  40  Cal.  SlDi    -  — 

tff i»  «« r  sHJ^  4^b^  a;  CaL  y t «  cir^nS"  «°cS^^^^^ 

UoVcSanmanv. Quinn, MoroU lafli,  ISM, 6 Pa*. C. L.  J.  162;  KnlKht 
£od>e. l£>cch  IStfi. iaotf.5Pao.  C.  I..  J.  lOS:  quieting  titie,  2B  flal 
E»lM,e64:  4D Cal. 3T4i  Wilson v.Ma^llsonetaL. April mb,  1880,8 
E,0,L  J.  s4.  Libel  and  Blander-aec.  461:39  CaL 'i4i  44  Cal.  641  i 
CU.  70.  ZJmltatlons-Statule  of,  92  CaL  26^.  Malicious  pioaec- 
ai— 18Cal.S3j39CsL}73:30Ca).488;44Ca].SD9.  Marriaee— brcacb 
timlaoof,4TCBLl»4.   NegUgenoa-M CaL "- 


CsLE43i 

ior;24"ci5riM728"caL  so5j  jgcarsji  w'carwei'  kch. 


i7^^_^oto^4«0|iyE.jBoHee-.^:™slTnoeiyB,  id  ^.^ 
)L  !33. '  l>wpai»^CaL  I 


I 


TITLE  n. 

Of  the  KinidB  and  Degrees  of 

Chap.    I.  Knowledge  of  the  court,  §  1875. 

n.  Witnesses,  §§  1878-1881. 

m.  Writings,  §f  1887-1951. 

IV.  Material  objects  presented  to  tbe  senses,  o^ 
than  writings,  §  1954. 

V.  Indirect  evidence,  §§  1967-1963. 

YL  Indispensable  evidence,  §§  1967-1974. 

Vn.  Gonclosive  and  unanswerable  evidence,  §  M- 

[686] 


KSOWUSDOB  OF  THB  COURT.  §  1879 


CHAFTEB  I. 
XNOWLBDOB  OF  THB  COURT. 

no.  Certain  facts  of  genenl  notoriety  aasiimed  to  be  trae.  Bpect 
llcatlon  of  SQch  facts. 

S  X875.  Courts  jbake  jadioial  notice  of  the  following 

cts: 

L.  Tbe  true  sieniflcation  of  all  English  words  and 

irases,  and  of  all  lesal  expressions; 

2.  ^Wliatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislatiye.  ex- 
^XLtive,  and  judicial  departments  of  this  State  and  of  the 
nited.  States; 

4.  Tbe  seals  of  all  the  courts  of  this  State  and  of  the 
Fnited  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
eals  of  office  of  the  principal  officers  of  govemment  in 
be  legislative,  executive,  and  judicial  departments  of  this 
tete  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  power  of 
ho  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
iiction,  and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  ap- 
propriate books  or  documents  of  reference. 

JUDICIAL  NOTICE. 

SoM.  1,  Meaning  of  English  words  and  phrases,  eto.^1  CaL  477; 
18  CaL  MS;  61  CaL  429.  Sabd.  2,  Established  by  law— wbatever  is, 
Statotes,  SO  CaL  2S3:  I>lBtriet  Courts,  before  amdts.  1880, 17  CaL  871;  87 
CaL  841 ;  42  CaL  400;  48  CaL  178.  Sabd.  3,  Official  acts  of  governmental 
departments— Congressional,  27  Cal.  167:  of  State  Legluatare,  48  CaL 
880;  08  CaL  171 1  iadicial  department,  before  Code,  81  CaL  329:  pri- 
vate acts,  before  Code,  82  Cal.  447 :  removal  of  comi^  seat,  47  CaL  488. 
Sabd.  4,  Seal*— patent,  14  Cal.  4ffl,  Sabd.  6,  Chief  governmental  om- 
oers— incombency,  signatares,  seals :  before  Code*  16  CaL  68;  82  CaL  108. 
Sabd.  8,  Laws  of  nanire*  etc.— geoffrapliical  divisions,  1  CaL  9:  6  CaL 
110:  89  CaL  40:  streets  <^  city,  Wblting  e.  Qnaekenbnsh,  Uarch  18th, 
^^%  6  Pao.  C.  L.  J.  168.'  Books  and  doonments-ss  aid  see  sec.  1988. 


1878-80  wixMESSBS. 


CHA.PTEB  n. 


1878k  WitMflSM  d0fl]16d. 

187A.  All  penona  capiaile  of  peroeptloDS  and  «Awiwfcw«f<»««An  mwi 
Witnesses. 

1880.  Persons  who  cannot  testify. 

1881.  Persons  in  certain  relations  to  parties  prohibited. 

1882.  Wben  privileged  persons  mnst  testify. 

1883.  Judge  or  a  jnror  may  be  witness. 

1884.  When  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  jwrson  whose  declaxatioii  under 
oath  is  receired  as  evidence  for  any  purpose,  -whethersueb 
declaration  be  made  on  oral  examination  or  by  depositiim 
or  affidavit 

Oompare— sec.  2002. 

Oral  examination— sec.  1846:  general  rnlea  of,  sec.  S0«2  et  mq* 

Deposition— sees.  2019-2038. 

Affidavit-sees.  2009-2015. 

§  1879.  All  persons,  without  exception,  otherwise  tins 
is  specified  in  tbe'next  two  sections,  who,  having  oigaos 
of  sense,  can  perceive,  and,  perceiving,  can  make  knovn 
their  perceptions  to  others,  may  be  witnesses.  TherefozSi 
neither  parties  nor  other  persons  who  have  an  interest  in 
the  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  crime;  nor  persons  ob 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

Competency  of  witnesses-^no  ezclnsioa  for  rellglona  belief,  17  Od. 
612 :  nor  for  nationality  or  oolor,  45  OaL  57:  attorney  aa  witness,  49  OA 

S82. 

Persona  inoompetent— to  be  witnesses,  sec.  1880. 

§  1880.  The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incaps- 
ble  of  receiving  just  impressions  of  the  facts  respecting 
which  tbey  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  Ct  pro- 
ceeding, or  persons  in  whose  oehalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator, 


f 


wmnsasBB,  §  1881 

t  claim  or  demand  against  the  estate  of  a  deceased 
hft,  as  to  any  matter  of  fact  occurring  before  the 
k  of    such  deceased  person.    [In  effect  April  16thj 

a>iin8ioir2.  Children— 10  CaL  66. 

a>rvi8ioir  S.  Parties  to  action  against  executory  etc.— claim, 
unlly  allowaQce,  inapplicable  to.  52  Cal.  568:  applies  to  nominal 
es«  00  CaL  420:  party  may  testify  in  behalf  of  estiate,  51  Cal.  618;  52 
•6 :  depositions,  when  not  admissible,  51  CaL  101 :  assignors  of  par- 
taicludeU  by  amdt.  1880;  as  to  any  matter,  etc.,  before  death,  etc., 
d  by  axndt.  1880. 


There  are  particular  relations  in  which  it  is  the 
cy  of  the  law  to  encourage  confidence  and  to  preserve 
1  violate;  therefore,  a  person  cannot  be  ezainlned  as  a 
Qess  in  the  following  cases : 

.A.'  liusband  cannot  be  examined  for  or  against  his 
'e,  Tvithout  her  consent;  nor  a  wife  for  or  against  her 
iband,  without  his  consent;  nor  can  either,  during  the 
Triage  or  afterward,  be,  without  the  consent  of  the 
let,  examined  as  to  any  communication  made  by  one  to 
»  other  dunng  the  marriage;  but  this  exception  does 
fc  apply  to  a  civil  action  or  proceeding  by  one  against 
9  otber,  nor  to  a  criminal  action  or  proceeding  for  a 
Lme  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
>  examined  as  to  any  communication  made  by  the  client 

•  Mm,  or  his  advice  given  thereon  in  the  course  of  pro- 
ssional  employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
A  person  making  the  confession,  be  examined  as  to  any 
miession  made  to  liim  in  his  professional  character  in 
le  course  of  discipline  enjoined  by  the  church  to  which 
s  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
onsent  of  his  patient,  be  examined  in  a  civil  action  as  to 
ny  information  acquired  in  attending  the  patient  which 
ras  necessary  to  enable  him  to  prescribe  or  act  for  the 
tatient. 

5.  A  public  officer  cannot  be  examined  as  to  commimi- 
ations  made  to  him  in  official  confidence,  when  the  pub- 
ic interests  would  suffer  by  the  disclosure. 

SUBDivisiOK  1.  Husband— when  may  be  witness  against  wife,  59 
W.42ft. 

Bttbdtvisiov  2.   Attorney— prlTlleged  commnnicatlons,  5  CaL  450; 

•  Cal.  284:  not  privileged,  23  CaL  331;  29  CaL  48;  36  CaL  489:  strict  con- 
traction, as  CaL  480. 

SuBDmsioir  3.  Oonfession  to  priest— privileged  provision  inap* 
rilcable.  Estate  of  Toomes,  April  7th,  1880, 5  Pac.  G.  L.  J.  288. 

GO!D>  Crv.  Pboo.— SO. 


«  1882  of  «h6Ck>d6of  CML  Procednze  of  the  Stt^ 
GiuiforiiiA  is  hereby  repealed.    [In  effect  Febmaiy 
1876.] 

§  1883.  The  judge  himself  or  any  juror  ma^  he 
as  a  witness  by  either  part^;  bnt  in  such  case  it  is  in 
discretion  of  the  court  or  judge  to  order  the  trial  to 
postponed  or  suspended,  and  to  take  place  before 
Judge  or  jury. 

Jiutioe-2CftLaOO. 

Jiiror--«8OaL90. 

§  188^  When  a  witness  doesnot  understand  and  ^ 
the  English  language,  an  interpreter  must  be  sworn  toil 
terpret  for  him.  Any  person,  a  resident  of  tiie  piopi 
county,  may  be  summoned  bv  any  court  or  judge  to  ^ 
pear  before  such  court  or  judge  to  act  as  interpzetera 
any  action  or  proceeding.  The  summons  must  he  semi 
and  returned  m  like  manner  as  a  subpoena.  Any  pezav 
so  summoned,  who  fails  to  attend  at  the  time  aaaplM 
named  in  the  summons,  is  guilty  of  a  contempt 

Interpreter-flhort-hand  notes  of  testlmouy.takflQ  tiiromb»P«9b»' 
Lee  Fst,  April  8tb.  IflSO,  5  Fao.  a  L.  J.  282. 

SnbpoBna— flee.  1965  et  teg.  I 

Ooatempt-eeefl.  12Q0, 121A. 
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1  ASTIOLE  I. 

I  WUTIHSS  IB  QKraKAI. 

1  f  VKI.  Wrltlngg-  pnblls  ud  prints. 

*  I  1M&  PnbUowTfiUusilBaiwd. 

I  un.  AUecheni^Tate. 

S  1887.  Writings  ate  of  tiro  kinda: 

1.  PubUo;  and, 

2.  Private. 

1  1888.  Futlio  writings  are: 

L  The  written  acts  or  records  of  the  acta  of  the  S0Tei> 

in  authority,  of  ofB-clal  bodiea  and  tribunals,  and  of  pab- 

0  ofBcere,  legislative,  judicial,  aod  axeaatlTB.  wbether 

1  this  State,  of  the  United  States,  of  a  sister  State,  or  of 
forelgD  cOantry: 

S.  Pablio  records,  kept  in  this  State,  of  private  wrltlnfts. 
BiiaDTVisioii  7,     Oaitifled  oopf  from  rBooid>-4a  prlnuvr  OTl- 

S  1689.  All  other 'writtngB  are  private. 


i  ffil  Ef 


1092-8  WBimfas. 


1907.  Oral  eyldence  of  a  foreign  recorcL 
1909.  Effect  of  a  Judgment  upon  rights  In  various 
1909.  Effect  of  other  Judicial  ordera,  when  oonclusiye. 
I  1910.  Wiiere  parties  are  to  be  deemed  the  same. 

1911.  What  deemed  adjudged  in  A  judgment. 

1912.  Where  sureties  bound,  principal  Is  also. 

1913.  Record  of  another  State,  its  effect. 

1914.  Record  of  a  court  of  admiralty. 


1915.  Effect  of  a  foreign  Judgment. 

1916.  Manner  of  impeaching  a  record. 


1917.  The  Jurisdiction  necessary  in  a  Judgment. 

1918.  Manner  of  proving  other  official  documents. 

1919.  Public  record  of  private  writing  evidence. 

1920.  Entries  in  official  uooks  prmiary  evidence. 
$  1921.  Justice's  Judgment  in  other  States,  how  proved. 
i  1922.  Same. 

1923.  Contents  of  other  official  certificates. 

1924.  Provisions  in  relation  to  States  apply  to  Territories. 
192d.  Certificates  of  purchase  primary  evidence  of  own^wuP' 
1926.  Entries  made  by  officers  or  boards  primary  evideiioe. 

§  1892.  Every  citizen  has  a  right  to  inspect  and  ttket 
copy  of  any  public  writing  of  this  State,  except  as  otktt" 
wise  expressly  provided  by  statute. 

Public  records,  etc.,  open  to  inspection— PoUtlcal  Codet  see.  Iff- 

§  1893.  Every  i>ublic  officer  having  the  custody  <rf.» 
public  writing,  which  a  citizen  has  a  right  to  inspect  i^ 
bound  to  give  him,  on  demand,  a  certiHed  copy  ot  it,  <» 
payment  of  the  legal  fees  therefor,  and  such  copy  is  >^ 
missible  as  evidence  in  like  cases  and  with  like  eSectts 
the  original  writing.    [In  effect  July  Ist,  1874.] 

Oertified  copy— from  records,  as  primary  evidence,  49  CsLSUl 

§  1894.  Public  writings  are  divided  into  four  cbM^- 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  State,  of  private  wiitiBgi  ( 

§  189^.  Laws,  whether  organic  or  ordinary,  are  either 
written  or  unwritten. 


§  1896.  A  written  law  is  that  which  is  promulgated  in 
writing,  and  of  which  a  record  is  in  existence. 

§  1897.  The  organic  law  is  the  constitution  of  govetv* 
ment,  and  is  altogether  written.  Other  written  lavsaw 
denominated  statutes.  The  written  law  of  this  State  ^ 
therefore  contained  in  its  Constitution  and  statutes,  tw 
in  the  Constitution  and  statutes  of  the  United  States. 

§  1898.  Statutes  are  public  or  private.  A  piittte 
statute  is  one  which  concerns  only  certain  designated  ia* 
dividuals.  and  affects  only  their  private  rights.    All  otbff 


t 


wBiTiNos.  §§  X899-I9M 

^tntes  are  pnbliCj  in  which  are  included  statutes  creat- 

I  OT  a.£Fecting  corporations. 

• 

%  1899.  Unwritten  law  is  the  law  not  promulgated  and 
3orded,  as  mentioned  in  section  eighteen  hundred  and 
nety-sizx,  but  which  is,  nevertheless,  observed  and  ad- 
Lnistered  in  the  courts  of  the  country.  It  has  no  cer« 
in  repository,  but  is  collected  from  the  reports  of  the 
tcisions  of  the  courts  and  the  treatises  of  learned  men. 

§  X9CX>.  Books  printed  or  published  under  the  au- 
loiity  of  a  sister  State  or  foreign  country,  and  purport- 
s' to  contain  the  statutes,  code,  or  other  written  law  of 
ich.  State  or  country,  or  proved  to  be  commonly  ad- 
litted  in  the  tribunals  of  such  State  or  country,  as  evi^ 
ance  of  the  written  law  thereof,  are  admissible  in  this 
bate  as  evidence  of  such  law.    ' 

Books — historical,  etc.,  sec.  1936:  resort  to,  sec.  1875:  authority  of , 
>C.  1963»  snbd.  35, 36. 

Sister  State— scope  of  expression,  sec.  1924. 

§  XSOl.  A  copy  of  the  written  law  mt  other  public 
rrlting  of  any  State  or  country,  attested  by  the  certificate 
li  the  officer  having  charge  of  the  original,  under  the 
>ablic  seal  of  the  State  or  country,  is  admissible  as  evi- 
lence  of  such  law  or  writing.    [In  effect  July  1st,  1874.] 

Oertiflcate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

See— sec.  1900ff. 

§  1903.  The  recitals  in  a  public  statute  are  conclusive 
ftTidence  of  the  facts  recited,  for  the  purpose  of  carrying 
St  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 

Becitals— in  written  instrument,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entry 
oi  the  proceedings  in  a  court  of  justice,  or  of  the  official 
act  of  a  judicial  officer,  in  an  action  or  special  proceeding. 

Jadicial  recorda— judgment  roll,  sec.  670:  papers  in  insolvency,  18 
^  41 :  execution  book  as  evidence,  sec.  683 :  swamp  land  papers,  cer* 
tified  copies  admi8sil>le,  52  Cal.  171. 


f§  1905-8  wiUTiww, 

« 

§  190S.  A  Judicial  reeord  of  this  State,  or  of 
United  States,  may  be  proved  by  the  productioiL  of 
original,  or  by  a  copy  thereof  certified  by  the  cle&  *| 
other  person  naming  the  legal  custody  thereof.  That  d  t] 
sister  State  may  be  proved  by  the  attestation  of  ttel 
clerk,  and  the  seal  of  the  court  annexed,  if  there  ^  i1 
clerk  and  seal,  together  with  a  certificate  of  the  eUaj 
judge  or  presiding  magistrate,  that  the  attestation  is  is 
due  fonn. 

Judicial  reoord  of  thii  State,  etc.^fieed  of  seal,  see.  ISS,  "^^ 
appointment  of  exeeator.  etc.,  sec.  1429:  Judgment  roll,  when  aew  i 
no  exempUcatlon,  47  CaL  21. 

Jndiolal  reoord  of  a  sister  State— U.  8.  Const,  art.  4.  sec  1:1  Oi 
428;  7CaL247x  UCaLlSl:  of  United  Sta^  as  to  ISDils,  IB  GaL  411 

Oertillcate— MC 1923. 

§  1906.  A  judicial  record  of  a  foreign  country  nt»' to 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  1^ 
keeper  of  the  record,  with  the  seal  of  his  office  annezai 
if  there  be  a  seal,  together  with  a  certificate  of  the  cbiec 
judge,  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  <k 
tbe  record,  and,  in  either  case,  that  the  signature  of  suck 
person  is  genuine,  and  that  the  attestation  is  in  due  fona. 
The  signature  of  the  chief  judge  or  presiding  maglBtnte 
must  be  authenticated  by  the  certificate  of  the  minister  <v 
embassador,  or  a  consul,  vice-consul,  or  consolar  agent  ot 
tbe  United  States  in  such  foreign  country.  [In  effect  July 
Ist,  1874.] 

Foreign  jndgment— 39  CaL  (Mfi. 

Oertiflcate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  forego 
country  is  also  admissible  in  evidence,  upon-proof^ 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it;  , 

2.  That  such  original  was  in  the  custody  of  the  deik  of 
the  court,  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  tbe  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  nosoch 
seal,  or  if  it  b^  not  a  record  of  a  court,  by  the  signaton 
of  the  legal  keeper  of  the  originaL 

§  1908.  The  effect  of  a  judjfi^ment  or  final  order  in  as 
action  or  special  proceeding  before  a  court  or  judge  of  tbis 
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state,  or  of  the  United  States,  having  Inriadlctloa  to  pro- 
niranoe  thd  judgment  or  order,  is  as  followa: 

1.  la  case  oi  a  judi;inent  oi  aider  aj^inst  a  specific 
tllilig.  or  Id  respect  to  the  probate  of  a  will,  or  ths  admin- 
istratioD  of  the  estate  oE  a  decedent,  or  in  respect  to  the 
peraoaal,  political,  or  legal  condition  or  relation  of  a  pai- 
ticolar  peraon,  the  judgment  or  order  is  conclusive  upou 
Ihetitletothetiiing,  the  will,  or  admiuiatration,  or  the  con- 
dition or  telaUon  of  the  peraon; 

2.  la  other  cases,  the  judgment;  or  order  is,  in  lespectto 
(be  matter  directly  adjudged,  conclusive  between  the 
parties  and  their  snocessors  in  interest  hy  ti lie  subsequent 
10  the  commeD cement  of  the  action  or  special  proceeding. 
Utigatingfor  the  same  thins  nnderthe  same  title  and  in 
tba  same  capacity,  prortded  they  have  notice  actual  or 
oiastructlve,  of  the  pendency  of  the  actioi 
[In  effect  July  1st,  IHTi.] 


<UMI  nCiLlM  wbere action dJsmlssea  "1  Lol  IM  irherespi 
ueii,i)Ca]«H  wJiatDOtraadjiuticaia  tiCU.  e3i  Eitepptl  i 
mllT,UOil.l4Bll3GaLm  HOal  231  nCaLiSS  »1  C^^  a 
b*^CMed^naveii,seo  l«0  subd  e,  S3  0aL»t  U  Csl  iS,  30 
»-,  II Od.eaBr«.a£  111  valTtt  of  «l  CsL  el»i  records  of  ^oari 


ll!.IT4.'MCal  Ki  oi 
)^C  L  J  »,l)ulii 


EitOLtiO   rlparUiirlklila  il  1 
DDttfeoted  MCal  ttH  i  LaL  !».    __    _ 

MmarviBiQW  l,    Matter  dfrsctlr  ad]  odEad^ 


OisecUtl   dumon 


taLJa,    ..■■1.1     !■  ..  ,  '      ,,T.  motion  to  set  JUIile  fulpBl 
^ei"!..  ■■'■>»  Involved,  UetenolnHMiop^ 

■■,;i;,VwhflTi  iandlopcl  not  bMrcd  by,  AKsrW  ■ 

,V-iriMO  atac.C.l-.J.lSS!  Tenllot.cjiw*eW 

,i   .riTies^ec.ieiOialonaestoppeil.&C^lW. 

HI  I'lA  an^iVn^Me C^t dMne.Hee Jdiximbht , note awTJ^ij 

°;  "°t..t  ly  ml.  .ubs.qu.a«toth.  <•«"» 
J  action  or  special  proceediag.  lltujalWirfo^"' 

5  Bias  »S««  «l»  ■"»•  »»•  aad  -  ••.—"•  —»» 

spulablo  preannlptions— aoe  sec.  !9M 

itiea  and  ptItIbb— see  sec.  1908,  aubd. 


It  of  the  action  or  snecial  proceeaiDg.  ""Si'^""* '^„ 
'!  tbing  uX  the  aWie  tlS^  and  io  the  B»me  «p«ill-  J 

puiablo  preanmptions— aoe  sec.  !9M  mU  notea. 

ties  and  priTHB-see  sec.  1908,  aubd.  2n,  »c.  1»M. 

J.910.  The  parties  areaeemed  to  be  the  a. 

.  .>etween  Aom  .tbo_evidencoi«  offered  ;^ 


S  1910.  The  parties  areaeemed  to  be  tl^e  aa^'t™   , 
tho3e  between  whom  tbo  evidence  ifl  <>ff"«i;'^/^i  ' 
!.o3ito  Bides iu  tlio  former  case,  and  \]"dg"pni  "r 
determination  could  in  ttet  case  have  6«eu  m»d«  bM     ^ 
tlicjQ  alono,  though  other  parUes  wera  joineii  wi." 

Other  parties— 49  Cal.  S13- 

§  1911.  That  only  Is  deemed  to  have  1»?ei>  adja^^ 
a  former  judgment  which  appears  upon  ita  /  »m^ 
been  so  adjudged,  or  which  was  actually  aod  n(<»^ 
included  therciu  or  necessary  thereto.  > 

Ssa  matter  dlrsctly  adjiidgBd-notti  U>  sec.  IMa,  subd.  !■  j 

S  1912.  Wlieneyer,  pursuant  to  the  last  four  Berti«<*^ 
pa^rty  is  hound  by  a  record,  and  such  party  sWB^^ 
delation  of  a*urety  for  another,  the  latter  I3  a'^^^t 
from  the  tlmo  that  he  has  not.ce  of  the  action  orpi^ 
ing,  and  an  opportunity  at  the  surety  s  request  <a  i^ 
the  defense. 

3ait  by  aniotr  aialiut  princlp»l-16  CaL  ffl. 


T^rriNGS.  §§  1913-18 

The  effect  of  a  judicial  record  of  a  sister  State 
tie  8£^rae  in  this  State  as  in  the  State  where  it  was  made, 
ept  'tha.t  it  can  only  be  enforced  here  by  an  action  or 
cial  proceeding,  and  except,  also,  that  toe  authority  of 
iia.rdi£ko  or  committee,  or  of  an  executor  or  administra- 
r  does  not  extend  beyond  the  jurisdiction  of  the  govT 
Lment  under  which  he  was  invested  with  his  authority. 
idsment  obtained  in  another  State— by  publication  of  summons. 
a.  449. 

I  3.93.4.  The  effect  of  the  judicial  record  of  a  court  of 
miralty  of  a  foreign  country  is  the  same  as  if  it* were 
i  record  of  a  court  of  admiralty  of  the  United  States. 


I  X93.9.  The  effect  of  the  jud^ent  of  any  other  tribu- 

I  of  a  foreign  country  having  jurisdiction  to  pronounce 
©  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  against  a  speciAo  thing,  the 
dgment  is  conclusive  upon  the  title  to  the  thinf;; 

2.  In  case  of  a  judgment  against  a  person,  the  judgment 
presumptive  evidence  of  a  right  as  between  the  parties 

ad  their  successors  in  interestlay  a  subsequent  title,  and 
\n  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
ton,  i^ant  of  notice  to  the  party,  collusion,  fraud,  or  clear 
listake  of  law  or  fact. 

§  19X6.  Any  judicial  record  may  be  impeached  by.ev- 
lence  of  a  want  of  jurisdiction  in  the  court  or  judicial 
fficer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
tarty  offering  the  record,  in  respect  to  the  proceedings. 

Jadicial  record,  impeaching— not  for  error,  33  Cal.  176:  by  infant, 

II  Cal.  273:  by  showing  alteration,  50  Cal.  448:  by  collateral  attack,  49 
M.  206:  for  want  of  jurLsdictlon,  see  sec.  1917  and  note;  7  Cal.  54, 443; 
ICaL  568;  27  Cal.  300;  SO  CaL  439. 

§  19X7.  The  jurisdiction  sufficient  to  sustain  a  record 
to  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 
ment. 

Jmiadiction— generally,  see  note  to  sec.  33:  also  sec.  1908  and  note: 
or  defendant  sued  by  fictitious  uame,  50  Cal.  203:  of  court  not  of 
wcord,  on  collateral  attack,  52  Cal.  171. 

§  1918.  Other  official  documents  may  be  proved  as  f  ol* 
lows: 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  be  proved  by  public  docu- 
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ments  printed  by  the  order  of  the  TiQglalatnre  or  Om^  ] 
gress,  or  either  house  thereof;  i 

2.  The  proceedings  of  the  Legislature  of  this  State  «& 
Congress,  by  the  journals  of  those  bodies  respectirdj.ar  I 
either  house  thereof,  or  by  published  statutes  or  lesoit ! 
tions,  or  by  copies  certified  by  the  clerk  or  printed  If  < 
their  order;  I 

3.  The  acts  of  the  executive,  or  the  proceedings  of  ^ 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  te  , 
legislature  of  a  foreign  country,  by  journals  pabli^ ! 
by  tfleir  authority,  or  commonly  received  in  that  cotaOf 
as  such,  or  by  a  copy  certified  under  the  seal  ofte 
country  or  sovereign,  or  by  a  recognition  thereof  in  um 
publio  act  of  the  executive  of  the  u  nited  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  ore 
a  board  or  department  thereof,  by  a  copy,  certified  bytbi 
legal  keeper  thereof,  or  by  a  printed  book  published  li7 
the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  State,  1}7  tin 
original,  or  by  a  copy,  certified  by  the  legal  keeper  mat- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  Df 
the  original,  or  by  a  copy,  certified  by  the  legal  keepff 
thereof,  together  with  the  certificate  of  the  secretary  » 
state,  judge  of  the  supreme,  superior,  or  county  coaii« 
mayor  of  a  city  of  such  State,  that  the  copy  is  duly  oerti' 
fied  by  the  officer  having  the  legal  custody  of  the  oiig- 
inal ; 

8.  Documents  of  any  other  class  in  a  foreign  conntzy, 
by  the  original,  or  by  a  copy,  certified  by  the  legalkeeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and'  sabsisGag 
document  of  such  country,  and  that  the  copy  is  duly  off- 
titled  by  the  officer  having  the  legal  custooy  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [In  effect  July  1st,  1874.] 

OFFICIAL  DOCUMENTS. 

SuBDrvisiON  6.   Municipal  corporation— 48  CaL  Iti.     - 

Subdivision  6.  Certified  copy— of  documents  in  this  State:  li 
caldo  grants,  21  Cal.  202:  certificate,  sec.  1923:  street  asses8nienti,c» 
tlncate  to  record,  44  Cal.  213 :  swamp  land  papers,  62  CM.  171. 

#.S^^£Y'?^9.^  ^*   Do®'*"^®*^**  i"!  another  State -scope  «f  tern 


R»  WRITINGS.  §§  1919-23 

§  1919.  A  public  record  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  certi- 
fied by  the  legal  keeper  of  the  record. 

Pnblic  record  of  a  private  writing:  —  certifled  copy  of:  alcalde 
snots,  31  Cal.fiOO:  deed,  49  Cal.212:  expediente  of  Mexican  grant,  51 
CaLMO:  patent,  fiO  Cal.  346:  power  of  attorney,  61  GaL  196:  railroads, 
articles  of  consoUdation.  60  CaL  346. 

§  1920.  Entries  in  public  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  public 
officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  tacts  stated  therein.  [In  effect  July  Ist, 
1874.] 

Official  docnments— proof  of,  sec.  1918. 

Entries  in  perfonnanoe*  of  pnblio  daty— 6  GaL  674;  SI  Gal.  140, 600; 
IS  CaL  621 :  by  oificer  or  board  of  oificers,  etc.,  sec.  1926. 

.  §  1921.  A  transcript  from  the  record  or  docket  of  a 
justice  of  the  peace  of  a  sister  State,  of  a  judgment  ren- 
dered by  him,  of  the  proceedings  in  the  action  before  the 
S'ldment,  of  the  execution  ana  return,  if  any,  subscribed 
ytiie  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

J 1922.  There  must  be  attached  to  the  transcript  a  cer- 
tincate  of  the  justice  that  the  transcript  is  in  all  respects 
ooRect,  and  that  he  had  jurisdiction  of  the  action,  and 
^  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
Kndering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
ficript  was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Sach  judgment,  proceedings,  and  jurisdiction  may  also 
oe  raovea  by  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  ezam- 
uuition  as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  original,  or  of 
&  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
er must  oe  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
^ving  a  seal,  under  the  seal  of  such  court.  pEn  effect 
Jnlyl8t,1874. 


g§  1924-6  WBETINQS. 

8  1924.  The  provisions  of  the  preceding  aectioMofft 

article  applicable  to  the  public  ^i^i^^K^.^Lfof  ?^  W 
are  eaually  applicable  to  the  public  writings  of  the  ura 
sStes  or  a  Territory  of  the  United  States.     [In  effect  J^ 

l8t,  1874.] 

a  1925.  A  certificate  of  purchase  or  of  location  of 
lands  in  this  State,  issued  or  made  in  pursuance  of 
law  of  the  United  States  or  of  this  State,  ispj^^^Jfy  ^ 
dence  that  the  holder  or  assignee  of  suca  certificate  « 
owner  of  the  land  described  therein;  but  this  ejid 
may  be  overcome  by  proof  that  at  the  ti™®  f>Vhteh 
tion,  or  time  of  filing  a  preemption  claim  on  whi^ 
certificate  may  have  been  issued,  the  land  was  mtje^ 
verse  possession  of  the  adveree  Party,  or  th^  w^ 
whom  he  claims,  or  that  the  adverse  party  is  holding  «■ 
land  for  mining  purposes. 


Oertificate 
Cal.  412:  annulment 
Cal.  621 :  evidence 
clent  proof  of 
605:  inort] 


169:  requisites,  61  uaLrJ»:  scopo  m»oi  v/«i.u«x.  »»»Ar» — — 
461;  52  Cal.  521. 

S  1926.  An  entry  made  by  an  officer,  or  board  of  ^  j 
ce?s,  or  under  the  direction  and  in  the  Presence  of  «J^^^  | 
in  the  course  of  official  duty,  ^^  fi^'"^  f^^  .'^i^tm^]  i 
the  facts  stated  in  such  entry.    [In  effect  July  Ist,  iwi-j  , 

Board-of  commissioners,  report  as  evidence,  49  CaL  229.  ] 

ABTICLE  m. 
Pbivatb  WBiTnros.  \ 

1929.  Private  writings  classified. 

1930.  Seal  defined.  , 
§  1931.  Manner  of  making  it.  I 
I  1932.  Effect  of  a  seal.  ,  _, _ .  ^^-^.^  i 

8  1933.  Execution  of  an  1^8*^5,%*  Jf^^ood-  ^ 

1934.  Compromise  of  a  debt  without  seal  gooa. 

1935.  Subscribing  witness  defined.  , 
iQ-jfi   Books  mans,  etc.,  bow  far  evidence.         ^  _*               1 

93?:  0?ig&l^?it\ug  to  be  produced  ojM^^^^  | 

8  15  38.  When  In  possession  of  adverse  party,  notice  to  bepTc* 
!  19W  Writing's  cafied  for  and  inspected  may  be  withnew. 
I  1940.  merefhe^  is  a  subscribing  witness,  the  proof. 

1941    Other  Witnesses  may  also  testily. 

194^  When  evidence  of  execution  not  necessary. 

1943*.  Evidence  of  handwriting. 

1944.  AUowed  by  comparison. 

1946!  iSSSes  of  decedent's  evidence  in  specified  cases. 


I 
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I 


1947.  Copies  of  entries  also  allowed. 
.  1JM8.  Private  Writings  acknowledged  and  ceridfled 
1 19».  Coun^  clerks  to  keep  priTate  papers  deposit'  <) 
1 1960.  Public  records  not  to  be  carried  about. 


§  1929.  Private  writings  are  either— 

1.  Sealed;  or, 

2.  Unsealed. 

Vo  distinction— between  sealed  uid  unsealed  writliigB,  sec.  1912. 

§  1930.  A  seal  is  a  particular  si^,  mado  to  attest  it 
the  most  formal  manner,  the  execution  of  an  instrument 
Seal  generally— sec.  14  uid  notes:  requisite,  sec.  1(31. 

8  1931.  A  public  seal  in  this  State  is  a  stamp  or  im- 
pression made  by  a  public  officer  with  an  instrument  pro* 
Tided  by  law,  to  attest  the  execution  of  an  official  or  pub- 
lic document,  upon  the  paper,  or  upon  any  substance  at- 
tached to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the 
BcroU  of  a  pen,  or  by  writing  the  word  *'  seal "  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  Bister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  1st,  1874.] 

Scope  of  word  '^  seal ''—sec.  14. 

Impression  of  seal—CiTilGode,  sec.  1828;  6  CaL  220, 318. 

Seal  of  corporation— 22  Gal.  158;  52  Gal.  192. 

Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  difference  hereafter,  in  this 
State,  between  sealed  and  unsealed  writings.  A  writing 
under  seal  may  therefore  be  changed,  or  altogether  dis* 
charged,  by  a  writing  not  under  seal.    [£n  effect  July  1st, 

Oorresponding  provision— see  ClrU  Gode,  ser;.  1829. 

Before  distinction  abolished-lS  CaL  220,  510;  15  Gal.  S63:  18  CaL 
165:  impeacbing  consideration  of  sealed  instrument,  8  CaL  134,884;  II 
CaL  461;  12  CaL  286;  13  Cal.  36;  14  Gal.  19. 

Agreement  of  composition— requires  no  sei>l,  sec.  1934. 

Under  Headoan  ft>«tem— no  distinction,  sec  14n. 

§^  1933.  The  execution  of  an  inst  oment  is  the  sub* 
scribing  and  delivering  it,  with  or  wit  |out  affixing  a  seaL 

_*hc0cntion  of  instrument— subscribing,  28  ial.  157;  29  Gal.  352;  41 
CaL  192:  61  Cal.  404.473:  delivering,  5  Gal.  819:  13  Gal.  602;  51  CaL  573: 
effect  of  seal,  before  distmction  abolished,  16  Cal.  594. 

§  1934.  An  agreement  in  writing  without  a  seal,  fox 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 
88  if  a  seal  were  affixed. 

CoBB  Civ.  Pboc— 51. 


t§  1935-40  WRITDI..S. 

§  1935.  A  Bubacribing  witness  is  one  who  sees  a 
ezecated  or  hears  it  acknowledged,  and  at  the  n 
the  party  thereapon  signs  his  name  as  a  witness. 

§  1936k  Historical  works,  books  of  science  or  aiWl 
poblished  maps  or  charts^  when 'made  by  persons  ii 
terent  between  the  parties,  are  prima  facie  eyidea 
facts  of  general  notoriety  and  interest.    [In  effects 
Iflt,  1874.f 

Books— as  aid  to  court,  sec  1875:  asevideiioe,  sec.  1900;  pi 
SB  to,  sec.  1963,  sobds.  35, 36. 

§  1937.  The  original  writing  must  be  produced 
proved,  except  as  provided  in  sections  eighteen  hi 
and  fif ty-tive  and  nineteen  hundred  and  ninetesD. 
has  been  lost,  proof  of  the  loss  most  first  be  made 
evidence  can  be  given  of  its  contents.    IJpon  such 
being  made,  together  with  proof  of  the  due  execatioa 
the  writing,  its  contents  may  be  proved  by  a  copy,  or' 
dk  recital  of  its  contents  in  some  anther  y  c  document,  or 
the  recollection  of  a  witness,  as  provided  in 
eighteen  hundred  and  fifty-five. 

Evidenoe  of  contents  of  instrament— lost  deed,  49  GaL  90:  pai 
before,  3  Gal.  427;  49  CaL  653. 

§  193a  If  the  writing  be  in  the  custody  of  the  adTSOi 

arty,  he  must  first  have  reasonable  notice  to  produce  it. 

f  he  then  fail  to  do  so,  the  contents  of  the  writing  mif 
be  proved  as  in  case  of  its  loss.  But  the  notice  to  prO' 
duce  it  is  not  necessary  where  the  writing  is  itself  t 
notice,  or  where  it  has  been  wrongfully  obtamed  or  with* 
held  by  the  adverse  party. 

Document  in  possession— of  opponent,  sec.  1855,  snbd.  2  aod  note. 

§  1939.  Though  a  writing  called  for  by  one  partf  is 
produced  by  the  other,  and  is  thereupon  inspectea  by  the 

Sarty  calling  for  it,  he  is  not  obliged  to  produce  it  sam- 
ence  in  the  case. 

§  1940.  Any  writing  may  be  proved  either: 

1.  By  any  one  wbo  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  o^ 
the  maker;  or, 

3.  By  a  subscribing  witness.    [In  effect  Jnly  let,  187il 

Proof  of  execution  of  writing— by  admissloa,  sec.  1942. 

SUBDrvisiON  2.  Proof  of  handwriting— sees.  1943. 

SUBDrvisiON  3.  Subscribing  witness— sec.  1935;  SGsL  427;  IS  QL 
306, 426,*  14  Gal.  18;  26  Cai.  393;  27  Cal.  233:  otber eTldenoe of axscadoi 
when  admissible,  sec.  1941:  on  contest  of  will,  sec.  1315. 


S 


G03  WBITINQ8.  §§  1941-7 

§  1941.  If  the  Bul>8cribiiig  witness  denies  or  does  not 
recollect  the  execution  of  the  writing,  its  execution  may 
Btill  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitt^  its  execution,  no  other  evidence  of  the  execution 
need  be  given,  when  the  instrument  is  one  mentioned  in 
section  nineteen  hundred  and  forty-five,  or  one  produced 
from  the  custody  of  the'' adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  his,  and  who  has  seen 
him  write,  or  has  seen  writings  purporting  to  be  his,  upon 
which  he  has  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

Oompariaon  of  handwriting— 47  Cal.  394 :  experts,  50  Gal.  462. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 

Earty  against  whom  the  evidence  is  offered,  or  proved  to 
e  genuine  to  the  satisfaction  of  the  judge.    [In  effect 
July  1st,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
the  comparisons  may  be  made  with  writings  purporting  to 
be  genuine,  and  generally  respected  and  acted  upon  as 
sucE,  by  persons  having  an  interest  in  knowing  the  fact. 

Fresiunption— that  ancient  writing  is  genuine,  sec.  1963,  subd.  S4. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  as 
prima/acie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases : 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary^  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874.] 

Entries  in  books— repeated,  sec.  1947 :  as  evidence  in  favor  of  party 
making  them.  2  Cal.  172:  7  Cal.  186:  14  Gal.  573;  17  Gal.  68,  466:  of  al- 
leged partnership,  23  Gial.  511:  49  Cal.  105:  where  alteration,  sec.  1982: 
17  Cal.^. 

§  1947.  When  an  entry  ia  repeated  in  the  regular 
course  of  business,  one  being  copied  from  another  at  or 


§§  1948-51  wBiTiNGS.  m 

near  the  time  of  the  transaction,  all  the  entiles  are 
equally  regarded  as  originals. 
Entry  copied— from  slate,  14  CaL  573. 

§  1948.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  of  such 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  the  writing  in  the  sa6ie  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

Conveyance  of  real  property— as  evidence,  sec  1951. 

§  1949  of  said  Code  is  repealed.  [In  effect  July  Ist, 
1874.J 

§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  admissiole  in 
evidence,  must  not  be  removed  f  ronl  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  ana  certified,  as  pro- 
vided in  the  Civil  Code,  may.  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  mav  also  be  read  in 
evidence,  with  the  like  effect  as  the  origmal,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  tbe 
certified  copy.    [In  effect  July  1st,  1874.] 

Certified  copies  of  conveyances— when  admissible,  25  CaL  139;  SI 
GaL  60, 238;  38  Cal.  216, 449. 


INDIBECT  EVIDENCE,  ETC.         §§  1954-60 


CHAPTER  rv. 

^^■TEERIAL  OBJECTS  PRSSENTED  TO  THB 
^X2NSES,  OTHER  THAN  WRITINOS. 

S  19M.  Material  objects. 

\  X954.  Wheneveranobject,  cognizable  by  the  senses, 
i  Bucli  a  relation  to  the  fact  in  dispate  as  to  afford  rea- 
ia.\>le  grounds  of  belief  respecting  it,  or  to  make  an  item 
-tlie  sum  of  the  evidence,  such  object  may  be  exhibited 
-tlie  jury,  or  its  existence,  situation,  or  character  may 
•  'p^o'ved  by  witnesses.  The  admission  of  such  evidence 
U8t  "be  regulated  by  the  sound  discretion  of  the  court. 
MCs-^exial  objects— blood-spots  provable  by  witnesses,  49  CaL  48ft. 

CHAPTER  V. 

BTX>IRECT    EVIDENCE,   INFERENCES,    AND 

PRESUMPTIONS. 

1957.  Indirect  evidence  classlfled. 

1958.  Inference  defined. 

1959.  Presumption  defined. 

1960.  When  an  inference  arises. 

1961.  Presumptions  may  be  controverted,  when. 

1962.  Specification  of  conclusive  presumptions. 

1963.  Ail  other  presumptions  may  be  controverted. 

%  1957.  Indirect  evidence  is  of  two  kinds : 

1.  Inferences;  and, 

2.  Presumptions. 

S  1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  provedi  without  an  ez* 
press  direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

§  1960.  An  inference  must  be  founded— 

1.  On  a  fact  legally  proved ;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted 
tj  a  consideration  of  the  usual  propensities  or  passions  of 
mem,  the  particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  business,  or  the 
ootizse  of  nature. 


§  1961.  A  proiiimptiDn  (unless  declared  by  lafftatfl 
conclaslTa)  may  be  oontrovcrtecl  by  other  evidence,  dindj 
OT  Indirect;  but  unleas  so  controverted,  tbe  jury  arebaoM 
to  find  accoidiug  to  the  presumption. 

g  1963.  The  following  presumptiona,  and  no  atheii,  in 

deemed  conclnerve: 
1.  A  malicious  and  guilty  intent,  from  the  delibenU 
"'    n  unlawful  act,  foe  the  purpose  of  ini»^ 

_.   recited,  from  the  recital  in  » 

written  instrument  between  the  parties  thereto,  or  their 
BucceBSors  in  interest  by  a  subsequent  title;  but  this  ml* 
does  not  apply  to  the  recital  of  a  consideration. 

3.  'Whenever  a  party  has,  by  bin  own  declaration,  act, 
or  omissioa,  intentionally  and  deliberately  led  another  to 
believe  a  particular  thing  true,  and  to  act  upon  sach  to-- 
lief,  he  cannot,  iu  any  litij^tion  arising  out  of  Each 
declaration,  act,  or  omission,  bo  permitted  to  falsify  it 

i.  A  tenant  Is  not  permitted  to  deny  the  title  of  liis  land- 
lord at  the  time  of  tue  commencement  of  the  relation.        t 

B.  Tbe  issue  ot  a,  wife  cohabiting  with  her  husband.  I 
who  is  not  Impotent,  ia  Indisputably  presumed  to  ba  j 
legitimate.  | 

(i.  The  judgment  or  order  of  a  court,  when  declared  by    | 
this  Code  to  be  conclusive ;  but  such  judgment  or  order    | 
must  be  alleged  in  the  pleadings,  if  there  be  an  opportn-    , 
nity  to  do  so ;  if  there  be  no  such  opportunity,  the  jude- 
tnent  or  order  may  be  osed  as  evidence.  I 

7.  Any  other  presumption  wbich,  by  statute,  b  ex-  i 
preBBly  made  conclusive.  I 

ESTOPPEL. 
BWBDIVISIOir  1.    Maliciona  Intenl— In  Ubcl,  IV  Cal.  2Si.  . 
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lam  a  denial  of  landlord  i  tltle-mle  unlnat, 
at  sut  a»l    seal  Ma   llCal  133    1  CdOw   IS 

BxcBPTioNa  an  13 


I    Legltlmiicr  of  iSBue— campus  sec  U63  anbd  3L 
iDBBiTiBiOB  B    Jademeot  or  order— wUen  conclusive   tea  sec 

dsl  IM  3  <^al  1  B,  M  cm  ii  i4n  It  dil  aw  sa  en  ™  !»  48d 
CbI  Km  «ai  aacal  !fi9  SW,  S'  Cal  473  4I>  Cal  Mfl  331  ^94,  «I  Cat 
tmtaa    4    Cal3G8    43CaIe0  21<ia)li    t4Clll2Er>     49C>J.ia43!l 
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odnelve  cvlds 
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38   probata 

§1963  All  other  preiuraptioDt  are  saliBfactory  ifun 
onlradictiMi  Tliey  are  denominated  ilisputable  pre- 
mnptloni  and  may  bo  cootroverteil  by  oibec  evidence 
n>8  loliowinp;  are  of  tliat  kind: 

V  That  a  person  is  Innocent  of  crime  or  wrong. 

3.  That  an  unlawful  act  was  don«  witli  nn  unlawful  in. 
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4.  That  a  person  takes  ordinary  care  of  bis  own 
cems 

5.  That  evidence  willfully sappressed  w^ould  be  adi 
if  prodaced. 

0.  That  higher  evidence  would  be  adverse  from  ii 
being  prod  need. 

7.  That  money  paid  by  one  to  another  -was  doe  to 
latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  I 
the  latter. 

9.  That  an  obligation  delivered  up  to  the  debtor 
been  paid. 

10.  That  former  rent  or  installments  have  been 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  W 
him. 

12.  That  a  person  is  the  owner  of  property  from  exeE»( 
cising  acts  of  ownership  over  it,  or  from  common  repotsv 
tion  of  his  ownership. 

13.  That  a  person  in  possession  of  an  order  on  hiinseif 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  hai 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  t^oMj 
appointed  to  it.  / 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  the  Jar- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  aU  matters  within  an  issue  were  laid  befoietbe 
jury  and  passed  upon  by  them;  and  in  like  manner,  tiiBt 
all  matters  within  a  submission  to  arbitration  were  laia 
before  the  arbitrators  and  passed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  reigu- 
lar. 

20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  ms 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissorr 
note  or  bill  of  exchange  was  made  at  the  time  and  plaM 
of  making  the  note  or  bill. 

23.  That  a  writing  is  truly,  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  reoeired 
in  the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 
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26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  tiie 
tbing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  accordiDs  to  the  ordi< 
nary  conise  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  Into 
contract  of  copartnership. 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of 
marriage. 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

31  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  nim,  when  sucli  presumption  is  necessary  to 
perfect  the  title  of  such  person  .or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  public 
lor  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.-  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules: 

Ffrst,— If  both  of  those  who  have  perished  were  under 
tbe  age  of  fifteen  years,  the  older  is  presumed  to  have 
•urvived. 


A 


§  1963  mDIBECT  ETIDENCB,  VTQ.  4 

Second.— If  both  were  above  the  age  of  sixty,  theyoisfj 
is  presumed  to  have  soryived. 

Third.— It  oae  be  ander  fifteen  and  the  other  alM^ 
sixty,  the  former  is  presumed  to  have  survived.       ^ 

FourVi. — If  both  be  over  fifteen  and  under  sixty.  M| 
the  sexes  be  different,  the  male  is  presumed  to  hsTe  sc 
vived.    If  the  sexes  be  the  same,  then  the  older. 

F\fth, — If  one  be  under  fifteen  or  over  sixty,  sad  dj 
other  between  those  ages,  the  latter  is  presumed  to  ta^ 
survived. 

Fremmptions—when  raised,  21  CaL  456:  of  knowledge  oStbbM 
50  CaL  837 :  rebutting,  53  CaL  6S0:  where  two  equally  rea8aii»Ue,(a| 
()30. 

DISPUTABLE  FBESUMPTIONS.  J 

SUBDrTisiON  1.  Innocence^of  crime  or  wrong,  eTldeocenqpM 
to  overcome,  see  sec.  2061,  subd.  5. 

SUBDivisios  6.  Higher  evidence  adverse— see  sec  30S1,  iiM.1 

SUBDivisioir  8.   Thing  delivered,  etc.— deed,  49  CaL  374. 

SUBDivisioif  11.  Title  from  possession— presumption  of:  Aj 
property,  4  Cal.  83, 67, 79, 94, 278, 308:  5  Cal.  42, 87, 250, 486;  6  CaL  1*  W 
173, 649;  7  CaL  152. 262:  8  CaL  143, 323, 467, 603:  9  Cal.  1,63,427,8»;  W(» 
181,230,233,'  11  Cal.  153;  12  Cal.  291. 560;  13  CaL  38,  166,  562;  15  CaL  ft 
143;  17  CaL  43. 107.271;  18  Cal.  199;  19 CaL  625;  20  CaL  209;  21  GjL* 
824, 881, 423, 453, 610:  23  Cal.  221, 576;  24  Cal.  279;  25  Cal.  25, 609:  270i^ 
28  Cal.  202:  29  Cal.  206, 4»0;  30  Cal.  355.  408;  31  CaL  183,  418;  »  CaL  «( 
668;  36  Cal.  271, 333;  37  Cal.  101;  43  CaL  871 ,  485 ;  41  Cal.  516.  5«;  «» 
101, 281 :  49  Cal.  523.    Personal  property, 2  Cal.  370;  5  Cal.  460;  SCllw, 

9  Cal.  246 ;  19  Cal.  64 ;  31  Cal.  649.  Possession  requisite,  what  coDsnt«« 
cotenant,by, 23  CaL  247, .376:  ejectment. in,  13  Cal.  592:  45  Cal.  Ml."* 
seeBBAL  Property,  itfpra;  servant  by,  8  Cal.  617:  tenant  lv,»'* 
91 :  timber,  of,  12  Cal.  316. 

SUBDinsioir  14.  Officer  deemed  regolarly  appointed-3GiLfl; 
5  Cal.  389;  6  Cal.  215;  16  CaL  552;  24  Cal.  121;  53  Cal.  29. 

Subdivisions  15  and  16.  Regular  performahce  of  official  ad 
judicial  duty-1  Cal.  323;  3  CaL  27. 192;  5 CaL 53;  6 Cal. 81;  9CaLS<;» 
CaL  227;  21  CaL  291;  28  Cal.  133;  47  CaL43,222,294:  48  Cal.l«.4M.«} 
49  CaL  229, 679;  60  Cal.  360;  51  Cal.  55, 146, 298, 447;  52  Cal.  171,jB8.«; » 
CaL  239, 420;  Dougherty  v.  Harrison,  March  5th,  1880, 6  Pac.  C.L/.*. 
La  Soc.  Franfiaise,  etc.  v.  Beard.  March  31st,  1880, 5  Fac.  C.  L.  J.  J* 

Sttbdivision  16.  Jurisdiction— sec.  33n. 

Subdivision  17.  Judicial  record  correct-48  C8L13S,i9CaLia 
229;  51  Cal.  219, 298,  447;  52  Cal.  338, 664;  53  Cal.  289, 635. 

Subdivision  20.  Ordinary  course  of  business  followed-» 
1960,  subd.  2;  47  CaL  294. 

Subdivision  21.  Promissory  note,  etc.,  imports  consldwjjfajj 
see  subd.  39  of  this  section,  and  ClvU  Code,  sees.  1614, 1615;  Swi.*. 

10  Cal.  461;  34  CaL  138. 

Subdivision  23.   Writing  truly  dated-deed,  47  CaL  171. 

Subdivision  25.  Identity-1  Cal.  428;  16  Cal.  5£4;  25 CaL  78; «» 
218, 219;  29  CaL  514;  46  Cal.  49. 

Subdivision  26.  Death  of  person— not  heard  from  la  sevenyeii* 
8  CaL  62;  88  Cal.  223.  * 
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t1>T%nfflOlX  29.  Oopartners— 29  Cal.  257;  49  CaL  344. 

»>iv^8ioir  30.  Marriage— Civil  Code,  sees.  68-78;  10  Cal.  537;  28 
32  ;   47  Cal.  621 ;  52  Cal.  568. 

H>'r«n8ioir  31.  Legitimacy— 13  Cal.  101. 

SDrmsiON  33.   Law  obeyed— 51  Cal.  210, 

BDiTnsiON  36.  Foreign  laws -21  Cal.  226^  32  Cal.  60. 

BDX^v^siOK  89.   Conaideration  of  contract— see  subd.  21,  note. 

PRBSUMPTIONS  IN  VARIOUS  OASES. 

taltoijr  41  Cal.  107.  Ancient  writing— when  deemed  genalne, 
1963,  snbd.  34.  Anthenticity  of  book— when  presumed,  sec.  1963, 
I.  35.  Banal  ground— dedication  to  public,  sec.  1963,  subd.  38. 
ck— 45  Cal.  419.  Ooxrunnnity  property— 12  Cal.  251.  Oonclnsive 
roxnptiona— sec.  1962  and  notes,  uontinnance— of  existing  thing, 
1^63,  subd.  32.  Oontract— consideration  for,  sec.  1963,  subd.  39. 
Lweyance  of  executor,  etc.— sec.  1601.  Date— of  writing,  correct, 
1963,  subd.  23  and  note:  of  indorsement,  see  that  head.  Disput- 
>  presumptions— sec.  1963,  and  note  supra.  Entire  issue,  etc.— 
mitted,  sec.  1963,  subd.  18.  Evidence  suppressed— would  be  ad- 
se,  sec.  1963,  subd.  5.  Execution  of— conveyance,  sec.  1963,  snbd.  37. 
e  department  records— Political  Code,  sec.  3341.  Foreign  laws— 
t>odied  in  reports,  sec.  1963,  subd.  36  and  note.  Higher  evidence— 
rcame,  sec.  li:63,  subd.  6.  Identity— of  person  from  name,  sec.  1963, 
td.  25  and  note.  Indorsement— of  negotiable  paper,  deemed  made 
date,  sec.  1963,  subd.  22.  Innocence— sec.  1963,  subd.  1.  Jnrisdic- 
a— presumed,  sec.  1963,  subd.  16.  Law  obeyed— sec.  1963,  subd.  33. 
Intimacy— sec.  1963,  subd.  31  and  note.  Letters  received— in  regu- 
'  course  of  mail.  sec.  1963,  subd.  24.  Militia  fine- Political  Code,  sec. 
6.  Money— paid,  was  due,  sec.  1963,  subd.  7 :  in  county  treasury,  31 
1. 74.  If  egligence— 25  Cal.  467 :  28  Cal.  627 ;  44  Cal.  83.  Notary's  prot- 
t— Political  Code,  sec.  795.  Obligation  delivered  back— has  been 
id,  sec.  1963,  subd.  9.  C>Scer  regularly  appointed— sec.  1963,  subd. 
and  note.  Official  and  judicial  duty  regularly  performed— sec. 
13,  snbds.  15, 16,  and  notes.  Ordinary  care— taken,  sec.  1963,  subd.  4. 
rdinary  consequences— intended,  sec.  1963,  subd.  3.  Ordinary 
mrse  of  business— followed,  sec.  1963,  subd.  20  and  note.  Ordinary 
>iiT8e  of  nature,  etc.— sec.  1963,  subd.  28.  Ownership— whence  pre- 
imed,  sec.  1963,  subd.  12:  from  Dossession,  sec.  1963,  subd.  11  and  note, 
■rtnership— whence  presumed,  sec.  1963,  subd.  29  and  note:  special, 
Ivil  Code,  sec.  2484:  use  of  fictitious  names  in.  Civil  Code,  sees.  2466- 
tn.  Person  not  heard  from— in  seven  years,  deemed  dead,  sec.  li)63, 
ibd.  26  and  note.  Possession  imports  ownership— sec.  1963,  subd. 
I  and  note.  Possessor  of  order  on  himself— sec.  1963,  subd.  26^d 
lote.  Private  transactions— deemed  regular,  sec.  1963,  subd.  19.  Pro- 
■ste  Oonrt  order— for  disclosure  of  property,  sec.  1460.  Promissory 
Krte,  etc.— Imports  consideration ,  sec.  1963,  subd.  21  and  no  te.  Receipt 
*tater,  imports  previous  payments,  sec.  1963,  subd.  10 :  only  prima  facie 
Mdence,  48  Cal.  635.  Record— judicial  deemed  correct,  sec.  1963,  subd. 
?.^8hori-hand  notea-eec.  273.  Stock— sale  for  assessments.  Civil 
^e,  see.  848.  Surveys— Political  Code,  sec.  3973.  Surviving  oalam- 
^f-sec.  1983,  subd.  40.  Thing  deliTered- to  owner,  sec.  1963,  subd.  8 
ina  note.  TTnlawftd  intent— sec.  1963,  subd.  2. 
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1987.  IndlBpensable  evidence,  what. 

1968.  To  prove  usage,  perjury,  and  treason,  more  tlum  one 

required.  i 

1909.  WiU  to  be  In  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 

1973.  Agreement  not  in  writing,  when  invalid. 

1974.  Bepresentation  of  credit  oy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  pakrticiiltf 
facts. 

§  1968.  Perjury  and  treason  most  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  jieijozT 
by  the  testimony  of  two  witnesses,  or  one  witness  &aa 
corroborating  circumstances. 

Two  witnesses— for  probate  of  lost  wUl,  see.  1S39. 

§  1969.  A  last  will  and  testament,  except  a  nancupalive 
wul,  is  invalid,  unless  it  be  in  writing  and  ezecutea  with 
such  formalities  as  are  required  by  law.  When,  thereon, 
such  a  will  is  to  be  shown,  the  Instrument  itself  mnst  be 
produced,  or  secondary  evidence  of  its  contents  be  given. 
[In  effect  July  Ist,  1874.] 

Ziost  or  destroyed  will— probate  of,  sees.  1338-1341. 

§  1970.  A  written  will  cannot  be  revoked  or  altered 
otherwise  than  as  provided  in  the  Civil  Code.  \Jn  effioet 
July  1st,  1874.] 

Revocation  or  alteration  of  will— see  Civil  Ck>de,  see.  129S  efMf. 

§  1971.  No  estate  or  interest  in  real  property,  oUier 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  le' 
lating  thereto,  can  be  created,  granted,  assigned,  sonen- 
dered,  or  declared,  otherwise  than  by  operation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrenderiog. 
or  declaring  the  same,  or  by  his  lawrul  agent  thereanto 
authorized  Dy  writing. 


Iia)ISPEM8ABLE  EVIDENCE.  §§  1972-3 

section— application  restricted  by,  Bee.  1972. 
nresponding  proTision— Civil  Code,  sec.  1091. 
ml  property— estate,  Interest,  etc..  In,  compare  sec.  197S,8abd.  5: 
at  sale  Insnfflclent,  52  Cal.  191 :  mortgage  lien  can  only  be  created 
nritiiifir*  N  Cal.  BTI. 
ramit — Civil  Code,  sec.  863;  6  Cal.  154. 


The  preceding  section  must  not  be  construed 
fttfecc  the  power  of  a  testator  in  the  disposition  of  his 
,1  property  by  a  last  will  and  testament,  nor  to  prevent 
f  trust  from  arising  or  being  extinguished  by  fmplica- 
n  or  operation  of  law,  nor  to  abridge  the  power  of  any 
irt  to  compel  the  specific  performance  of  an  agreement, 
case  of  part  performance  thereof. 

frosts— tmpUed,21  Cal.  92 ;  22  Cal.  575 ;  27  Cal.  119 ;  85  CaL  481 ;  36  Cal.  94. 
*ka^  performance— enforcing  verbal  contract  after,  1  Cal.  119, 207 ;  10 
L  150;  19  Cal.  447;  24  Cal.  142;  85  Cal.  ei6;  89  Cal.  109;  44  Cal.  595;  48 
L  194 :  executed  parol  agreement  to  convey  land,  not  within  statute, 
CaA.861. 

§  1973.  In  the  following  cases  the  agreement  is  in- 
Liid*  unless  the  same  or  some  note  or  memorandum 
leieof  be  in  writing,  and  subscribed  by  the  party 
largedy  or  by  his  agent;  evidence,  therefore,  of  the  agree* 
tent,  cannot  be  received  without  the  writing  or  second- 
ly evidence  of  its  contents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
>rined  within  a  year  from  the  makine  thereof; 

2.  A,  special  promise  to  answer  for  the  debt,  default,  or 
DiBcarriage  of  another,  except  in  the  cases  provided  for 
a  section  twenty-seven  hundred  and  ninety-four  of  the 
Hvil  Code; 

8.  An  agreement  made  upon  consideration  of  marriage, 
ttber  than  a  mutual  promise  to  marry ; 

4.  An  agreement  tor  the  sale  of  goods,  chattels,  or 
ihings  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  such 
j;oocls  and  chattels,  or  the  evidences,  or  some  of  them,  of 
mch  things  in  action,  or  pay  at  the  time  some  part  of  the 
pUTcliase-money ;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
Bale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  tne  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  cnarged,  is  invalid,  unless  the  author- 
ity of  the  agQut  be  in  writing,  subscribed  by  the  party 
tought  to  be  charged. 
CooB  Civ.  Pboow^SS. 


§i  1974-8 

Ooimpontliiig  [irorlalon-sefl  Civil  Code,  SB 

Hou  ™  mem  n  random— lanenaga  and  BOIBclener  or,  21  CU.W 

BiniDinBio^  ].  Agreemcni  not  td  tiQpeHbrmed  withliiB' 
CMM  Wthln  BUiliit"  of  Fmmls.iaCsl.SM;  teCaLMfi:  notwIUil; 
ule.OCaLJI-i:  ]':^iilpirtaBntaJp,parIperfoniuace,l7CaL  i;i. 

SuBDiVIUoi  2.  Oaaiantf— corrapOHdlng  provlalon,  CItQ  . 
•oo.MB»:  eaiBntl on,  Civil  Code.  aet. 279*!  iiecutorlij.sec  Wl!:  w 

imi27CBl.MiE3Cal.  IM;  SJCil.  151;  JlCal.  013:  3S  "-    '"-  — -^ 
coaaldeiatlon  fur  totbatnaoe,  3  CU.  UOj  M  Cal.  23 
iiou,a(;al.4U. 

SuDDivisiOH  4.   Agnsmant  fbi  aol*  ofnoda, _. 

enti?of,Bee  I  i:^il»i  aUo, Civil  Code, uc ira& PaUHcal 
t^i!  com3pcn'Jiuiii>raTUi(in,CivnOadiiKa.l7Ka>><l*Ba' 
eee.mo:  conLr»  l1ii  writing,  wben  NwiunMI, I  0>L  U): 

Cfa.iWiecM.i:4:  ucaLWi  io(iaL%ginaiLitt,aM;n. 

goods  Mid  cbstids,  orowlnii  crops  an  aoC  B  01.6M:  IT  < 
Cal.e34l  loauiaiLi^oi'ullFT.fire.MCDUatenlKcnrllT.MCaLt 
(todubmigtlloaiuaigin.lT  Cal.  142. 
fiUB&IVlftlov  A.   A^eamanl  as  to  real  propenr— aflonn 

Ta;  bofora  ataluio  cusctei),  1  C&l.  ub:  corteatKindlair  nrovlaio 
Code, lec. ITtI I  couri. Bale bj. noC ivIiMn  statute, BCal. lai :  ai. 
taral  agreement  lo  convey  lanils,  not  within  statnto. «  CaL  llSi 
t»|  MTsl.  MI :  growliis  crops,  not  wittain  natnte,  ^  (M.  «i : 
«3jileDIeforinoretUan}'car,2Csl.Ml:  UaUcan lair, nr —  - 
UDder.l  Cai.  Il»i  lOCsl.  Ili24  CaLS23;MC>l.*litjU(S 
ciBiui,I<CaLZ2;;0Cal.I9amCA].  lAiNCal.  A1;H  > 
attreement  not  lo  oppoaa  imtent.  vold.U  Cal.a<<  ^utl 
Bee  1971  BDU  uotc:  promise,  iiarol.  to  jpaj  for  ImprOTflm. 
Cal.tS9:  pDrebsBefurauother.e^Ual.ina;  U  CaLliei  liil 
cm.  lUinCTvlceiiiiselllua  Iaud,37  Csl.  KB:  M  Cal.  ^i  „__. 
Bueciao  perTornianr-o  oC  verbnl  contrBcC2t  Cal.  I7t :  tmst,  TlaUIMA' 
2IUliI.07i  »Pnl,  H):  unwritten  coulrrtct  for  sale  o(  liQd.VDld.ri* 
M:  verlAl  agrci  mi'nt  to  renoDVeylsDd.U  Cal.tUi  MOsLMi  Tstdl' 
part.  IF  outlrti  coiLiract  invalid,  93  Cal.  80;  writing  uBed  not  baiUeiii 


g  1974.  >    .  ■.  ]il.  i.Of.'  13  ailmiaaiblo  to  obBreo  a  poiMB  I 
npon  3  reprc  -  la  tbo  creditof  a  tiiird  person,  I 

unless  sui;l]  '  ii,  or  Bome  inGmoraiidum  tben-  I 

of.baimviLi    „  i.ursuljacribed  by,  or  in  tliBiiand-  1 

writing  of,  tlie  purtf  to  be  cbaiged.  J 

CHAPTER  vn. 
CONCLUaXVE    OR     UNANSWHRABLB    HVI- 


or  oiuuuwerftble  avldeoea. 


g  1978^  Nd  oTldence  la  by  law  made  < 


iiilesB  ao  declared  by  tbis  Code. 


TITLE  in. 

Of  the  Production  of  Evidence. 

Cbap.  I.    By  whom  to  bo  produced.    §§  1081-1962. 
II.    Means  of  production.    §§  1985-1U07. 
m.    Manner  of  production.    §§  2002-2054. 

[6WJ 


§§  1961-5  lUEAirs  OF  pRODUcrzoir. 


CHAPTER  I. 

£7  WHOM  TO   BE  PKOJ3UCZZD.    , 

f  1981.  Evidence  to  be  produced,  by  wbom. 
I  1982.  Writing  altered,  who  to  explain. 

§  1961.  The  party  holding  the  affirmative  of  the  M 
must  produce  the  evidence  to  prove  it;  therefore, » 
burden  of  proof  lies  on  the  party  who  would  be  defeat* 
if  no  evidence  were  given  on  either  sid^. 

Borden  of  proof— see  under  Affibhativs  Aluboatioot^ 
1869n :  affirmative  matter  in  answer,  where,  8  Cal.  31 ;  15  CaL  IN^f^ 
ment  in,  61  CaL  55;  insanity  of,  47  CaL  134;  money  paid  under  asm 
26  CaL  606.  »  * 

?1962.  The  party  producing  a  writing  as  gen^ 
ich  has  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  questioa  n 
dispute,  must  account  for  the  appearance  or  alteratioB* 
He  may  show  that  the  alteration  was  made  by  anoth^ 
without  liis  concurrence,  or  was  made  with  the  consent » 
the  parties  affected  by  it,  or  otherwise  properly  or  idbo- 
cently  made,  or  that  the  alteration  did  not  change  ti* 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of,  50  Gal.  613:  impeaching  certificate  for,Si^ 
171 :  in  indictment,  50  Gal.  447 :  need  of  accounong  for,  26  CaL  85:  sofr 
clently  explained,  34  Cal.  564. 

Printed  form— erasure  in,  S2  Cal.  88:  construction  of,  sec.  I8GL 


1 


CHAPTEE  n. 

MZSANS  OF  PRODUCTION. 

1985.  SuhpoBna  for  witness  defined. 

1986.  Subpcena,  how  issued. 

1987.  Subpcena,  how  served. 

1988.  How,  if  witness  lie  concealed. 
19^.  When  a  witness  is  compelled  to  attend. 

1990.  Fei'son  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1993.  Warrant  may  issue  to  bring  witness,  wben. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brougbt 
s  1996.  On  whose  motion. 

S  1997.  How  examined. 

§  1985.  The  process  by  which  the  attendance  of 
n««a  is  required  is  a  subpcena.    It  is  a  writ  or  ord 


MEANS  OF  PBODUGTIOir.  §§  198&-3 

•tG  a  pezson  and  requirine  his  attendance  at  a  par- 
-time  and  place  to  testify  as  a  witness.  It  may 
reciTiire  him  to  brine  with  him  any  books,  documents, 
tiller  things  under  his  control,  which  he  is  bound  by 
^o  x>^oduco  ^  evidence. 


The  subpoena  is  issued  as  follows : 
1?o  require  attendance  before  a  court,  or  at  the  trial 
fczi  issue  therein,  it  is  issued  under  the  seal  of  tbe  court 
:>xe  iT^bich  the  attendance  is  required,  or  in  which  tbe 
le  is  pending; 

.  To  require  attendance  out  of  the  court,  before  a  judge, 
feice»  or  other  officer  authorized  to  administer  oaths  or 
.e  "testimony  in  any  matter  under  the  laws  of  this 
lA^e,  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
tore  -whom  the  attendance  is  required; 
L  To  require  attendance  before  a  commissioner  ap- 
luted  to  take  testimony  by  a  court  of  a  foreign  coun- 
ff  or  of  the  United  States,  or  of  any  other  State  in  the 
aitecl  States,  or  of  any  other  district  or  county  within 
is  State,  or  before  any  officer  or  officers  empowered  by 
te  la^m  of  tbe  United  States  to  take  testimon;^,  it  may 
)  issued  by  any  judge  or  justice  of  the  peace  m  places 
itbin  their  respective  jurisdiction;  with  like  power  to 
oioTce  attendance,  and,  upon  certificate  of  contumacy  to 
ftld  court,  to  punish  contempt  of  their  process,  as  such 
idge  or  justice  could  exercise  if  tbe  subi>oana  directed 
tie  attendance  of  the  witness  before  their  courts  in  a 
oatter  pending  therein. 

§  1967.  The  service  of  a  subpoana  is  made  by  showing 
h.^  original  and  delivering  a  copy,  or  a  ticket  containing 
ts  substance,  to  tbe  witness  personally,  giving  or  offering 
x>  hiin  at  tbe  same  time,  if  demanded  by  him,  the  fees  to 
irhich  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  serv- 
ice must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  X988.  If  a  witness  is  concealed  in  a  building  or  vessel, 
so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  a  subpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  the 
materiality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  the  sheriff  must 
serve  It  accordingly,  and  for  that  i)urpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed. 


1989-99        KEAirs  of  fboductxok. 


leas  than  thirty  miles  from  his  place  of  residence  to  the 
place  of  trial. 

8  1990L  A  person  present  in  court,  or  before  ajodiciil 
oincer,  may  be  reqoiied  to  testify  in  the  same  mannfsr  aa 
if  he  were  in  attendance  upon  a  subpoena  issaed  by  sacb 
court  or  officer. 

§  X991.  Disobedience  to  a  subposna,  or  a  refusal  to  U 
sworn,  or  to  answer  as  a  witness,  or  to  subscribe  an  sffi- 
dsTit  or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  officer  issuing  the  subpcans  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  bis  complaint  or  answer  may  be  stricken  out. 

Disolwdienc*  to  sabpoHUi— 46  CaL  82. 

Ittfaaaito  aBiww~Bee.20IB;  35 CaL 89. 

OontMftpt  toca.  1SQ8, 1219. 

§  1992.  A  witness  disobeying  a  subpoena  also  foiddts 
to  the  party  aggrieved  the  sum  of  one  hundred  doUsxSt 
and  all  damages  which  he  may  sustain  by  the  failure  oi 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  tbe 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serr- 
ice  thereof,  and  of  the  failure  of  the  witness,  may  issue  ft 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  wanrant  of  commitment,  issued  hj  ft 
court  or  officer  pursuant  to  this  chapter,  must  speofr 
therein,  particularly,  the  cause  of  the  commitment,  vba 
if  it  be  tor  refusing  to  answer  a  question,  such  qnestioii 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  tlie 
witness  may  be,  and  must  be  executed  by  him  in  tbe 
same  manner  as  process  issued  by  the  Superior  Goart 
[In  effect  AprU  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jt^ 
or  prison  within  this  State,  an  order  for  his  ezaminatioD 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  tlie 


XEANB  OF  PBODUOTIOK.  §§  1996-7 

of  being  orally  examined,  may  be  made  as  fol< 

the  court  itself  in  which  the  action  or  special  pro« 
is  pending,  unless  it  be  a  Justice's  Court; 
_  a  justice  of  the  Supreme  Court,  or  a  judge  of  the 
irloT^  Court  of  the  county  where  the  action  or  proceed- 
m  pending,  if  pending  before  a  Justice's  Court,  or 
re  a  judge  or  other  i>erson  out  of  court.  [In  effect 
H  16th,  1880.] 


Such  order  can  only  be  made  on  the  motion 
'  party,  upon  affidavit  showing  the  nature  of  the  ac- 
or  proceeding,  the  testimony  expected  from  the  wit- 
;,  and  its  materiality. 


If  the  witness  be  imprisoned  in  the  county 
rre  the  action  or  proceeding  is  pending,  his  production 
r  "be  required.  In  all  other  cases  ms  examination, 
m  fidlowed,  must  be  taken  upon  deposition. 


2002-6  MAITNEB  OF  PBODUCTIOX. 


CHAPTER  m.  j 

SCANNER  OF  PRODT7Cn017.  | 

AXT.  L    MODB  OF  TAKTETO  THB  TBSTIXONT  OF  WITHX88&    ; 

IL    AFFIDAVITS. 
IIL    DKP08ITI0N8. 

IV.  Hakhir  of  Takiko  Depositions  Out  of  thx  Stao.  i 
Y.  MAimxa  OF  Taking  Defositioks  is  tok  state. 
YL.  Oucebax  Bulbs  of  Examiitation. 

ABTICLE  I. 

Moss  of  taking  the  testixont  of  withesbxs. 

I  2002.  Testimony,  in  wbat  mode  taken. 

I  2003.  Affidavit  defined. 

{  2004.  A  deposition  defined. 

§  2005.  Oral  examination  defined.  . 

S  2006.  Deposition,  how  taken.  | 

§  2002.  The  testimouy  of  witnesses  is  takea  in  thiee 
modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party. 

Affidavits— flee.  2009  et  seq. 

§  2004.  A  deposition  is  a  written  declaration  osder 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

DepoaitionB— Bees.  2019-3021 :  form  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  is 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
fact  or  act  upon  it,  tne  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

General  mles  of  examination— sees.  2042-2054. 

§  2006.  Depositions  must  be  taken  in  the  form  of  que' 

tion  and  answer,  and  the  words  of  the  witness  mast  be 

written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taking  depositiona— formerly.  In  narrative  form.  S  GiL A 


621  XAmnEB  of  paoduotion.       §S  2009-12 

ABTICLB  n. 

Avm>AVITS. 

2008.  Affidavits  and  depositioiis,  bow  taken. 

2010.  B7ldeoce  of  publication,  wbat. 

2011.  Where  filed. 

1 2012.  Affidavits  to  be  used  In  this  State,  before  whom  maf  be  taken 

in  tbls  State. 
S  20U.  If  made  in  another  State  of  the  United  States,  before  whom 

taken. 
S  2014.  If  nuMle  in  a  foreign  country,  before  whom  taken. 
S  2016.  Certificate  of  the  clerk,  if  taken  before  a  jadge  of  a  court  out 

of  tills  State. 

§  2009.  An  afiSdaylt  may  be  used  to  verify  a  pleading 
or  a  paper  in  a  special  proceeding,  to  prove  the  service  of 
a  summons,  notice,  or  other  paper  in  an.  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  permitted  by 
some  other  provision  of  this  Code. 

Use  of  affidavits—Sl  CaL  203. 

Signature— not  essential,  15  Cal.  S3. 

In  foreign  language— excluded,  23  Cal.  41S. 

Extent  of  afadavit-27  CaL  298. 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  be  pablished  in  a  newspaper,  may  be  given  by  the  affi- 
davit of  the  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  in  which 
the  publication  was  made. 

Affidavit  of  pnblication— see  sec.  413n:  "proprietor"  synonymous 
with  "printer,*^ 37  Cal.  458. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  tiled  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated 
therein.    [In  efEect  July  1st,  1874.  ] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  oificer  of  this  State,  majr  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

.Persona  aathorizjed  to  take  affldavita— sec.  179,  subd.  3:  official 
wacter  of  Justice  of  toe  peace,  wltbin  the  State,  need  not  appear. 


I 
J 
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§  20ia  An  affidavit  taken  in  another  State  A . 
United  States,  to  be  used  in  this  State,  may  be  takal 
fore  a  commissioner  appointed  by  the  sovemor  d^ 
State  to  take  affidavits  and  depositions  in  sach  " 
State,  or  before  any  notary  pablio  in  another  Sta 
before  any  jndge  or  clerk  of  a  court  of  record  ba 
seal.    [In  effect  July  1st,  1874.] 

§  2014.  An  affidavit  taken  inaforeig^n  conntrj^ 
used  in  this  State,  may  be  taken  before  an  embaasL 
minister,  consul,  vice^onsul,  or  consular  a^ent  of 
United  Sti^,  or  before  any  judge  of  a  court  of  r 
having  a  seal,  in  such  foreign  coontxy.  fin  effect 
1st,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  jadge  < 
court  in  another  State,  or  in  a  foreign  country,  the  i 
uineness  of  the  signature  of  the  judge,  the  eiJsteBeei 
the  court  and  the  fact  that  such  juage&  a  member  ther" 
must  be  certified  by  the  clerk  of  the  court,  under  tiiei 
thereof. 

ARTICLE  in. 
nsposiTioss. 

S2019.  Deposition,  when  used. 
2020.  Testimony  of  a  witness  ont  of  the  State,  when  taken. 
2021.  In  the  St2£te,wben  taken. 

§  2019.  In  all  cases  other  than  those  mentioDdd  io#0^( 
tion  two  thousand  and  nine,  where  a  written  declsntioij 
under  oath  is  used,  it  must  be  a  deix)8icion  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witness  out  of  the  SttU 
may  be  taken  by  deposition,  in  an  action,  at  any  ^ 
after  the  service  of  the  summons  or  the  appearaocew^ 
defendant;  and,  in  a  special  proceeding,  at  any  time  aw^ 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depoaitiona  out  of  tiio  State— aec.  961  tf^ 

§  2021.  The  testimony  of  a  witness  in  this  Stateoajbe 
taken  by  deposition  in  an  action  at  any  time  aft^  w 
service  of  the  summons  or  the  appearance  of  the  deftfij' 
ant,  and  in  a  special  proceedins  after  a  question  of »' 
has  arisen  therein,  in  the  following  cases:  ^, 

1.  When  the  witness  is  a  party  to  the  action  or  [)rocew* 
ing,  or  an  officer  or  member  of  a  corporation  ^^<^>VL!! 
party  to  the  action  or  proceeding,  or  a  person  for  wboM 
munediate  benefit  the  action  or  proceeding  is  prosecuteA 
or  defended. 
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•    Vvhen  the  witness  resides  ont  of  tlie  county  in  which 
't;^stimonv  is  to  be  used. 

'•  ^^^^h<^  the  witness  is  about  to  leaye  the  county  where 
>  CLOtion  is  to  be  tried,  and  will  probably  continue  ab- 
X'ti  "When  the  testimony  is  required. 
L.  "^^hen  the  witness,  otherwise  liable  to  attend  the 
etl  9  is  nevertheless  too  infirm  to  attend. 
5.  ^When  the  testimony  is  required  upon  a  motion,  or  in 
ly  other  case  where  the  oral  examination  of  the  witness 
rioy  required. 

B.  ""When  the  witness  is  the  only  one  who  can  establish 
cts  or  a  fact  material  tp  the  issue;  provided^  that  the 
^position  of  such  witness  shall  not  be  used  if  his  presence 
k.TX  "be  procured  at  the  time  of  the  trial  of  the  cause. 
JO,  effect  March  9th,  1878.] 

Deposition— mode  of  taking,  sec.  2006:  who  may  take,  2  GaL  25;  sec. 
9«  STlbd.  3;  in  tliis  state,  manner  of  taking,  sec.  2031  etteq. :  name  part 
t  -testimony,  49  Gal.  383 :  service  of,  47  Gal.  644 :  strict  constmctiou  be- 
ire  Code,  2  Cal.  26, 883 :  amending  answer  after,  47  CaL  174. 

8irBi>ivi8ioH  1.   Party,  etc.— 29  Cal.  619. 

&TJBl>rvi8lOV  2.   Oat  of  county— 29  CaL  619. 

ABTICLE  IV. 

ICAJTHSB  ov  TAxaa  Dbpositiovs  out  or  TBB  Stats. 


Testimony  of  witness  out  of  State  taken  upon  commission  Is* 
sued  nnder  seal,  upon  notice.   To  whom  to  issue. 
(  2085.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  by 
the  parties. 

t2026.  Authorities  and  duties  of  commissioner. 
2027.  Trial,  when  postponed  for  reason  of  non-return  of  commission. 
2028.  Depositions,  by  whom  usedi 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  he  taken  upon  conunission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof ,  on  the  application  of  either  party,  upon 
live  da^s'  previous  notice  to  the  other.    If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
aipree,  to  any  judge  or  justice  of  the  peace,  or  commis- 
sioner, selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  minister,  embassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  country^  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
16tb,  1880.] 

Commiaaioner— estoppel  to  dispute  regularity  of  appointment,  27 
CaL  377. 
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§  2025.  Such  proper  interrogatories,  direct  a&d 
as  the  respective  parties  may  prepare  to  be  settled,! 
the  parties  disagree  as  to  their  form,  by  the  ji\dgQ  or 
cer granting  the  order  for  the  commission,  at  a  day  t 
in  the  order,  may  be  annexed  to  the  commission ;  <ff,  wi 
the  parties  agree  to  that  mode,  the  examination  may 
without  written  interrogatories. 

Intenrogatorie»— question  and  asismer  In  depositlozia,  sec.  2Ni 

§  2026.  The  commission  must  authorize  the  coi 
sioner  to  administer  an  oath  to  the  witness,  and  to 
liis  deposition  in  answer  to  the  interrogatories,  or  vl 
the  examination  is  to  be  without  interrogatopes«  in 
spect  to  the  question  in  dispute,  and  to  certify  the  dc 
sition  to  the  court,  in  a  sealed  envelope,  directed  to 
clerk  or  other  person  designated  or  agreed  upon,  and  fc^j 
warded  to  him  by  mail  or  other  usual  channel  of  convej^j 
ance. 

Certifloate— sec.  2032n;  27  CaL  372. 

§  2027.  A  trial  or  other  proceeding  must  not  be  pos^ 
poned  by  reason  of  a  conmiission  not  returned,  exce^ 
upon  evidence,  satisfactory  to  the  court,  that  the  testi- 
mony of  the  witness  is  necessary,  and  that  prox>er  dili- 
gence has  been  used  to  obtain  it. 

Continiiaac6-~none,  wbere  no  diligence  in  obtaining  commissidBii 
Cal.  a98. 

§  202a  The  deposition  mentioned  in  this  article  flzsf 
be  used  by  either  party  on  the  trial  or  other  proceediitgi 
against  any  other  party  giving  or  receiving  the  notkCi 
subject  to  all  just  exceptions. 

» 

ABTICLE  y. 
MAHSrXB  01*  TAKHTO  DBPOSITIOire  IV  THIS  STATSi 

S  2031.  Depositions  may  be  taken  before  a  Judge,  etc.,  npoattBlOi*^ 

S  2032.  Maimer  of  takmg  aeposltions.  Iklay  be  used  by  eUSbgtpBfr 
on  the  trial. 

2033.  When  deposition  excluded. 

2034.  A  deposition  once  taken  may  be  read  at  any  time. 

2035.  Deposition  in  tliis  State  to  be  used  in  other  States. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  if  uo  commission. 

2038.  Deposition,  bow  taken. 

§  2031.  Either  partjr  may  have  the  deposition  taken  ^ 
a  witness  in  this  State,  in  either  of  the  cases  mentionedlB 
section  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  on  serving  upos 
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the  adverse  party  previous  notice  of  the  time  and  place 
of  examination,  together  with  a  cop^  of  an  affidavit,  show- 
ing that  the  case  is  within  that  section.  Such  notice  must 
be  at  least  five  days,  adding  also  one  day  for  every  twenty- 
five  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  wbom  the  notice  is 
given,  unless,  for  a  cause  sbown,  a  judge,  by  ord,er,  pre- 
scribe a  shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— absence  of,  5  Cal.  444:  conteDts  of,  6  Cal.  0S9:  proof  of  serv- 
ice of,  43  CaL  485:  service  of,  before  Code,  47  CaL  G44:  snfflciency  of,  17 
CaL  37 :  time  shortened,  17  Cal.  37. 

§  2032..  Either  party  may  attend  the  examination  and 
pat  such  questions,  direct  and  cross,  as  may  be  proper. 
The  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  tbe  action  is  pending,  or  to 
BQcfa  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  by  the  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  tbe  same  was  stated  at 
tbe  time  of  the  examination.  If  the  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
tbat  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ez  parte  deposition— after  notice,  6  CaL  17. 

Oertiflcate-6  Cal.  659;  18  CaL  330;  35  Cal.  30. 

Objections  to  deposition— :2  CaL  383;  3  CaL  94;  9  CaL  68;  14  Cal.  542; 
18 Cal.  330;  19  Cal.  683;  22  Cal.  43:  36  CaL  191;  43  Cal.  485;  when  not  ad- 
missible against  executor,  51  CaL  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  against  whom  it  is 
offered  to  enable  him  to  attend  the  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair. 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  pa^ty  in  any  stage  of  the  same 
CoDX  Civ.  Pnoo.— S8. 
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action  or  proceeding,  or  in  any  other  action  between] 
same  parties  upon  the  same  sabject,  and  is  then  dc 
the  evidence  of  the  party  reading  it. 

Reading  deposition— in  same  action,  14  GaL  S42 ;  see.  2088 :  iai 
action,  by  stipulation,  22  Cal.  42. 

§  2035.  Any  party  to  an  action  or  special  pre 
in  a  court,  or  before  a  judge,  of  a  sister  State,  may  ol 
the  testimony  of  a  witness  residing  in  this  State, 
used  in  such  action  or  proceeding,  in  the  cases  ment 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony! 
been  issued  from  the  court,  or  a  judge  thereof,  ^^ 
which  such  action  or  proceeding  is  pending,  on  prodaefflf 
the  commission  to  a  judge  of  the  Superior  Court,  within 
affidavit  satisfactory  to  him  of  the  materiality  ot  theter 
timony,  he  may  issue  a  subpoena  to  the  witness,  requi^ 
him  to  appear  and  testify  before  the  commissioner  naiaed 
in  the  commission,  at  a  specified  time  and  place.  P^ 
effect  April  16th,  1880.] 

SnbpoBna— sec.  1985  et  uq, 

§  2037.  If  a  commission  has  not  been  issued,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  a 
tbe  peace,  by  affidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to  take  the  testimony  of  anch  irtf* 
ness  has  not  been  issued ; 

3.  That,  according  to  the  law  of  the  State  wheie  tM 
action  or  special  proceeding  is  pending,  the  depositiop  ot 
a  witness  taken  under  such  circumstances,  and  Won 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  tbe  vit-J 
ness  to  appear  and  testify  before  him  at  a  speciiied  ^^ 
and  place.    [In  effect  April  16tli,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  tlie  jQ^ 
or  justice  must  cause  nis  testimony  to  be  taken  in  ^ 
infi[,  and  must  certify  and  transmit  the  same  to  the  coon 
or  judge  before  whom  the  action  or  proceeding  is  penM 
in  such  manner  as  the  law  of  that  State  reqiures. 

ABTICLE  VL 

QjssTESLMf  Bulbs  of  Ezaxivatiov. 

2042.  Order  of  proof ,  how  regulated. 

204a.  Witnesses  not  under  examination  may  he  exdoded. 

2044.  Court  may  control  mode  of  tuterrogaa<ni. 

2045.  Direct  and  cross-examination  doBned. 
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lA.  X^adXog  oQMtlon  defined. 

0.   "^nnieiiwiaiMeiBftyrefiresli  memory  firom  notes. 

B»    Orfwi  OTiHWfnfltlon.  as  to  wbat. 

lO.   l^aurty  producing  witness,  how  for  may  impeach  his  eredit. 

M.  ^Vitness,  how  examined.  When  re-ezamlneO. 

M.    ^ow  impeached. 


_  _  •  ZSvidence  of  good  duoaeter,  when  allowed. 

54.   '^rVrlting  shown  to  witness  may  Im  inspected  hy  adverse  party. 

I  2042.  The  order  of  proof  mnBt  be  regulated  by  the 
ind  discretion  of  the  coart.  Ordinarily,  the  party  be- 
\Tiiiig  the  case  must  exhaust  his  evidence  before  the 
tier  party  begins. 

tardar  of  proof— controlled  by  court,  sec.  e07  and  note:  reopening 
le,  see  607,  sabd.  8,  note,  and  ft  CaL  137:  in  criminal  case,  47  CaL  S88< 
lere  aasigiiment  of  contract,  27  CaL  248. 


^  If  either  party  requires  it,  the  judge  may  ex« 

Sde  from  the  court-room  any. witness  of  the  adverse 
irty,  not  at  the  time  under  examination,  so  that  he  may 
ot  near  the  testimony  of  other  witnesses. 

ESxolcuslon  of  witnesses— proper,  53  Cal.  491 :  discretion  of  court,  29 
al.  622 :  effect  of  disoheying  order  for,  20  CaL  436. 

S  2044.  The  court  must  exercise  a  reasonable  control 
ver  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
kS  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ve  for  the  extraction  of  the  truth  as  may  be;  but  subject 
o  this  rule— the  parties  may  put  such  pertinent  and  legal 
mestions  as  they  see  fit.  The  court,  however,  may  stop 
iine  production  of  further  evidence  upon  any  particular 
^int  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Control  of  conri— over  examination,  47  CaL  194:  answer  of  witness, 
2U6S,  2066:  stopping  farther  testinuiuy,  39  CaL  88. 


§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, le^ing  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circunostances 
making  it  appear  that  the  interests  of  justice  require  it. 


9  2047.  A  witness  U  allowed  to  refresli  his  .. 
»e3pectinK  a  fact,  by  anything  written  by  liimaelf  oi 

his  direction  at  tbe  time  wlien  tlie  fact  occmred  or 

diately  thereafter,  or  at  any  otlier  time  when  tlje  fartwi 
freali  in  his  memory  and  ha  knew  tliat  the  Barae  —■ •  — 
rectiy  stated  in  tbo  writine.    Bat  in  Haclt  case, ' 
lag  must  be  produced  and  may  bo  seen  by  tiie  __ 
party,  who  may,  if  he  choose,  cross-exaioiae  the  v 
npon  it,  and  may  read  it  to  the  jury.    So,  also,  e  ~ 
nay  testify  from  such  a  wilting,  though  be  t 
recollection  of  tlia  particular  facts,  but  such  evideii 
must  bo  received  with  caution. 

Refnahing  mgmoiy— 4  Cal.  !W;  44CBI.IG8. 

InBpsctloii  of  wiltliig-fihawn  to  Mllnesa,  wc  SOM. 


CaL3:3:cre<11bUin^ 


oi.}iH:(J(io,ialsln|{fntiiii«.«>Cal.Ilii  pu^aswi 

]iLijlilnicoaciittianca.4I  CaLIM:  ranRa  of.  13  O 
Ifcaliror.lVCal.iaa:  lO  Cal.  I3T:  t«]ioiulvs  to  uu<,»l  c;uuiuii.il>'-'ii.'' 
CiJ.IjO:  7  Cal,  JGl!  It  Co). IS;  W  Csi.si:  stopping  lartber  tcsilmiuu.    ; 
•ccliDU:  stopping  one's  own  wltne3^  3C  Cal.  !^3. 

§  2049.  Tlie  party  producing  a  witness  is  not  aliomd 
to  impeach  Ills  credit  by  evidence  of  bad  cbaracter,  but !« 
uiaycontradict  him  by  other  evidence,  and  may  also  stii'"' 
tlint  lie  has  made  at  other  times  statements  iaconslittii' 
with  his  present  testimony,  as  provided  in  soolioa  two 
thousand  and  llfty-two. 

Scops  of  provision— 30  CsL  391. 

Diaciediiing  one's  own  witossi— 19  Cal.  W< :  wben  not  peroUBl- 
90  Cal.  3iia ;  no  jiped  ot  coutradEctlna  st  lUna.  K  Cal.  231 1  partr  o^     I 
oiie'a  nituess.  esioppel  aa  to,  13  CaL  MS.  , 


lie  lias  been  examined  by  the  adverse  party.  And 
the  examinations  on  both  sides  are  once  conclude 
witness  cannot  be  recalled  witliont  leave  of  the  c 
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18  granted  or  withheld,  in  the  exercise  of  a  sounc) 


Hculling  witness— In  Griminal  case. 49  CaL  623:  discretloii  of  conrtr 
9  Sttb(L  3,  note;  M  CaL  137;  51  Cai.  191. 


I  2051.  A  witness  may  be  impeached  by  the  party 
klns-fe  whom  lie  was  called,  by  contradictory  evidencer 
Isy  evidence  that  his  general  reputation  for  truth » hon- 
^gr*  or  integrity  is  bad,  but  not  by  evidence  of  particular 
ons^ul  acts,  except  that  it  may  be  shown  by  the  exam- 
kl^ion  of  the  witness,  or  the  record  of  the  judgment,  that 
>  IxsLB  been  convicted  of  a  felony. 
?oiz&pare— «ec.  1847. 


inpeaching  advene  witneas— (Tenera?  reputati<m  bad,  personal 
orv^eclge  not  sofficient,  53  CaL  68:  credibility,  41  Cal.  66: 48  Cal.  185;  4» 
1.  92,  ^2 :  notl)eIievlng  under  oath,  12  Cal.  30B;  85  CaL  bS3 :  hostility,  48 
1.  185  :  chastity,  lack  or.  not  ground,  27  CaL  630;  48  Cal.  553.  Previoas 
99icHan  qf/elonv,  39  Cal.  449, 614,  m ;  50  Cal.  233:  51  Cal.  597.  Ilange 
€Tos*-examinatton,  collateral  matters,  51  CaL  597;  53  CaL  65.  119: 
k»d  4;luuracter,  showing  after  impeachment,  sec.  2053» :  laying  f  ounda- 
im,a3CaL425. 

S  2052.  A  witness  may  also  be  impeached  by  evidence 
aat  lie  has  made,  at  other  times,  statements  inconsistent 
^ith  his  present  testimony;  but  before  this  can  be  done 
He  statements  must  be  related  to  him,  with  the  circum- 
fcances  of  times,  places,  and  persons  present,  and  he  must 
ie  asked  whether  he  made  such  statements,  and  if  so, 
Uowed  to  explain  them.  If  the  statements  be  in  writing, 
bey  must  be  shown  to  the  witness  before  any  question  is 
mt  to  him  concerning  them. 

Inconaistent  statements  of  witness— Impeachment  by  showhig,  2 
;aL  826:  16  Cal.  173,222:  17  CaL  605;  21  Cal.  368;  25  CaL  587:  29  CaL  4J1, . 
«Sj  33  Cal.  522:  43  CaL  162:  44  Cal.  452;  47  Cal.  138;  48  CaL  85,  185;  49 
JaL  384;  50  OU.  628;  51  Cat  55L 

§  2053.  Evidence  of  the  good  character  of  a  party  is 
aot  admissible  in  a  civil  action,  nor  of  a  witness  in  any 
action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

Zividence  of  good  character— effect  of,  4f)  CaL  485:  in  criminal  case, 
49  Cal.  629:  after  impeachment,  48  Cal.  61;  50  CaL  2J3:  Judge's  indorse- 
ment of  witness  improper,  27  CaL  SOU:  rebutting,  irrelevant, Donnelly 
V.  Curran,  March  18tn,  1880,  5  Pac.  C.  L.  J.  215. 

§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  uy 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  Shown  to  witness— open  to  inspection,  where  merely 
identified,  62  Cal.  457:  where  put  in  evidence,  40  Cal.  638;  where  done 
u>  tefreah  memory,  sec.  2047. 


g  2061  KrwBcr  or  bvidkncs. 


TTTLB  IV. 

OF  THB  BFFECT  OF  JJVADUWCIl 

I  KMl.  Jury  judges  of  eleet  of  eridence,  bat  to  be  Instmcted  «  a 
talnpolntiu 

§  2061.  The  jury,  Babject  to  the  control  of  the  ocmzt, 
in  the  cases  specified  in  this  Code,  are  the  judges  of  ti» 
«fifect  or  value  of  evidence  addressed  to  them,  excepi 
when  it  is  declared  to  be  conclusive.  They  are,  liowera. 
to  be  instructed  by  the  court  on  all  proper  occasions— 

1.  That  their  power  of  judging  of  the  effect  of  evidenei 
is  not  arbitrary,/ but  to  be  exercised  with- legal  diBoetion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  wiA 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  iff  <v 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  w 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  mnrt 
be  proved,  and  when  the  evidence  is  contradictory  tbe 
decision  must  be  made  according  to  the  preponderance  « 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

6.  That  evidence  is  to  be  estimated  not  only  by  itaown 
Intrinsic  weight,  but  also  according  to  the  evidence  wbich 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  otber 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidenoe  s 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

Province  of  Jnrjr— questions  of  fiict,  sec.  2101:  effect  of  evldeoeei 
30  Cal.  151 ;  40 Cal.  272 :  48  Cal.  80;  ftl  Cal.  603;  53  CaL  415.  (i2S;  BelUng*' 
Svealiis.  Co.,  Feb.  12th,  1880:  4  Pjmj.  C.  L.  J.  655:  Myers  v.  Spoooft^ 
July  8tli,  1880, 6  Pac.  G.  L.  J.  613:  credibility  of  wltnenes,  see  JaitfB>' 
head,  and  47  Cal.  631. 

Frovinco  of  oonrt— coinpa>«  sec.  €08  and  notes,  tee.  210S. 

8UBDIV18IOH  2.  Majority  of  witnoeses— not  deelalve,  n  Od.  S?: 


xmsOT  or  sviDKirCB.  |  2061 

^l^oaltiTeteMlmoiiy  may  iM  rejected.  15  Gal.  OS:  Jiht  an  Jodfet 
re^lSlxlUtj,  Me  under  Pboyivob  ov  Jubt,  note  wprtu 


_      •xviBiov  S.  Wilnessi  iUse  in  part— to  be  dlatnitted  In  all; 

jjai>AVi8iOR  4.  Aceomnliee— distnnting  testtmony  of,  ele»  aee  It 
ffl4;  5SOal.e01,604,comioradog30CiOl8;»GaLIOI;MOaL4a«. 

Anaiiiaioiie-eee  see.  1870,  aiibd.  S  and  note. 

irBi>TVi8iov  A.  OItU  oaaea  aflirmatlYe  of  bene  to  be  prored. 
«ee.  1981:  preponderance  of  eTldence,M  OaL  Stt. 

kiaalnal  o«aea-4)eyeDd  reasonable  donbt,  M  CMt  ITSj  O  OaL44fti 
«7:  same  on  Josofleation  of  tmfh  In  Blander,  00  Ctei.6IL 

»ZTi8XOV  7.  Weaker  evidence  oflteed-O  CaL  MO;  OGaLOO. 


1 


2064-7  BIGHTS  AND  DUTXX8  OF  WOSBBBES. 


M 


TTTIiB  V. 
OF  TBS  BIQBTB  AJXD  DUTIES  OP  WH^ 


20M.  Wltanenesboond  to  attend  When  subpoBoaed. 
„  206^  Witnesses  bound  to  answer  qaestionB. 
S  20ti6l  Bight  of  witnesses  to  protection. 

S  2067.  Witoesses  protected  firom  arrest  wben  attendliiff,  or  gotav* 
returning. 

12068.  Arrest  to  be  made  TOld,  and  nartj  making  aireot  liable,  etb 
2069.  To  make  affidavit  If  arrmteo. 
2070.  Court  to  discharge  witness  from  arrest. 

§  2064.  A  witness,  served  with  a  sabposna,  must  a^ 
tend  at  the  time  appointed,  with  any  papers  ander  iJi 
control  required  by  the  subpcena,  and  answer  all  pertinflnt 
and  legal  questions;  and,  unless  sooner  diBchaxged,  ianst 
remain  until  the  testimony  is  closed. 

Babpcena— sees.  1985, 1991. 

Answering  qnestiona— eec.  2065. 

Witnesses— competency,  etc^secs.  1878-1884:  ftxamlnalion,  impsM^ 
ment,  refreshing  memory,  etc,  sees.  20^2054. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  iD«y 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  nave  a  tendency  to  subject  him  to  dob- 
ishment  for  a  felony;  nor  need  he  give  an  answer  wiiiefc 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
tlie  fact  in  issue  would  be  presumed.  But  a  witness  most 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— when  privileged  fh>m  aoswerbg;? 
Cal.  184 ;  degrading anawer.  S5  CaL  89;  89  CaL  448; 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  ox  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Oompare— sec.  2044. 

Detention  of  witness— mireasonable,  ccmstltatlonal  prOhlbttiaBflC 
see  Const.  CaL  art.  1,  sec.  0. 

§  2067.  Every  person  who  has  been,  in  good  faitb, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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court,  jadge,  commissioner,  referee,  or  other  person,  in  » 
case  where  the  disobedience  of  the  witness  may  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

Exemption  from  axrest— but  not  from  obeying  ordinary  proeeas,  6 
CaLM. 

9  2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ceding section,  is  void,  and  when  willfnlly  niade,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsible 
to  tne  witness  arrested  for  double  the  amount  of  the  dam- 
ages which  may  be  assessed  against  him,  and  is  also  lia- 
ble to  an  action  at  the  suit  Of  the  party  serving  the  witness 
with  a  subposna,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 

Oontempt  of  oomt— see  sees.  120^1222. 

§  2069.  An  ofBeer  is  not  liable  to  the  ][>arty  for  making 
the  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make  an 
affidavit  stating— 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  dther  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whicn  the  subpcena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procure- 
meift,  with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, Or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  sabpodna. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  207O.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharj^e  the  witness  from  an  arrest  made 
m  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  effect  April  16th,  1880.] 


•I 


TITLE  VL 

Of  Evidence  in  Particnlar   Cfaaes,  aal 
Miscellaneous  and  General  Provi8ioii& 

Chap.    I.    Evldenee  in  pftrticnlar  oases,  §§  2074"3tff9. 

n.    Frooeed&ss  to  perpetuate  testimony,  H  ^''^ 
2069. 
DX    Administration    of    oaths  and    affizmslM 

§§  208^2095. 
IV.    General  provisions,  $§  21i01-fiIOL 

[634] 
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CHAPTEB  L 
ZrviDBNGB  IN  PARTICUIiAR  CA8BS. 


I 


2074.  An  offer  eqnlralent  to  payment. 

2075.  Wboever  pays  entitled  to  receipt. 
2070.  Objections  to  tender  most  be  specified. 

2077.  Rules  for  construing  description  of  lands. 

2078.  Compromise  offer  of  no  avail. 

2079.  In  action  for  divorce,  admission  not  snfUelent. 


§  2074.  An  offer  in  writing  to  pay  a  particular  sum  of 
money,  or  to  deliver  a  written  instrument  or  specific  per- 
oonal  property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  ox  the  money,  instrument, 
or  property. 

Offer  to  compromise— sees.  097,  2078. 

Tender-aUeglAg,  16  Ci^.  870;  84  Cal.  016.*  attorney  In  fact,  by,  1  GaL 
837;  49  Cal.  080 :  effect  of.  14  Cal.  019;  84  Cal.  066;  41  Cal.  133:  sufilciency 
of,  5  Cat  339:  15  CiiL  206:  32  Cal.  168;  Herman  v.  Haflenegser,  feb.  12tlw 
1880, 4  Pac.  C.  li.  J.  559:  sureties,  by,  26  Cal.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instm- 
ment  or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property^  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amount  of  money» 
the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he.  must  specify  the  amount,  terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  after* 
waid. 

§2077.  The  following  are  the  rules  for  construing  the 
descriptive  part  of  a  conveyance  of  real  property,  when 
the  construction'  is  doubtful  and  there  are  no  other  suffix 
cient  circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  constru^  by  the  first  men- 
tioned particulars;  \m 

2.  Wnen  permanent  and  visible  orjiseertained  bounda- 
ries or  monuments  are  iflbonsistentr  with  the  measure- 
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ment,  either  of  lines,  angles,  or  surfaces,  the  boandani 
or  monuments  are  paramount ; 

3.  Between  different  measurements  which  are  ineoD^ 
Bistent  with  each  other,  that  of  angles  is  paramoniit  w 
that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  s  tii 
boundary,  the  rights  of  the  grantor  to  the  middle  d  Hi 
road  or  the  thread  of  the  stream  are  included  in  tbeeofr 
veyance,  except  where  the  road  or  tiiiread  of  the  streaii 
is  held  under  another  title; 

6.  When  tide- water  is  the  boundaiy,  the  rights  of  & 
grantor  to  ordinary  high-water-mark  are  included  in  tt» 
conveyance.  When  a  navigable  lake,  where  theie  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  lov- 
water-mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  irf*  | 
erence  is  inconsistent  with  other  particnlais,  it  contiob  ^ 
them  if  it  appear  that  the  parties  acted  with  referencets  | 
the  map;  otherwise,  the  map  is  subordinate  to  other de&  ; 
nite  and  ascertained  particulars.  (In  effect  July  Ist,  1871}  ; 

Description  in  conreTance— ccmstraction  of,  sec  1880;  10  Cd.  V:  ; 
24  Cal.  485:  25  Cal.  296. 440:  29  Cal.  886;  30  CaL  468;  84  CaL  SSi;  X  Of  , 
122, 606:  87  Cal.  432;  39  Cal.  122, 239;  42  CaL  826:  43  CaL  17L2I9;  4^  f»  ; 
132;  47  CaL  474:  49  Cal.  59:  50  CaL  171. 429;  fil  Cll  125.  196;  ^  CaL  IH 
500, 579. 655.  shennan  v.  McCarthy,  March  8rd,  1880. 5  Fac  C.  L  J-  5 
Black  V.  Bpra^ue.  March  6th,  1880, 5  Pac.  G.  I«.  J.  82:  coostrBcaa  ■ 
instruments,  generally,  sec.  1859  and  note. 

8uBDrvi6ioir  1.  Definite  particalarB  prevail— 10  CaL  6fl;  H  C^ 
514;  27  CaL  57;  34  CaL  624:  86  CaL  125:  41  CaL  263;  44  CaL  Va,«iO 
CaL  132, 610;  47  CaL  581 ;  48  CaL  28;  49  CaL  525;  63  CaL  S89. 

8uBDrvi8iov  2.  Bonndaxles  or  monnxnenta  paramoant'-ll  0^ 
590:  11  Cal.  197;  12  Cal.  163:  17 Cal. 231;  22 CaL 496; 26 CaL615;ffiGBLra; 
29  Cal.  178,  386;  32  Cal.  11. 219;  34  Cal.  334:  37  CaL  436;  88  CaLjKl:  f  ^ 
612:  43  Cal.  219;  47  CaL  67;  50  CaL  876,  429;  62  CaL  442,  49B:  M  (*  »• 
and  see  Black  v,  Spra^e,  March  6th,  1880. 6  Pac.  C.  L.  J.  92. 

SUBDivisiOK  3.  Lines  and  angles  prevail— 22  CaL  803. 

BUBDrvisiow  4.  Road  or  stream  as  boundary— 22  CaL  481;  S(* 
122 ;  42  Cal.  326;  50  CaL  81 ;  51  CaL  195, 425. 

Subdivision  6.  Reference  to  map— 10  CaL  589;  24  CaL ^;f  2^ 
448:  47  Cal.  52:  50  CaL  321,333,429,450;  Black  v.  SpMgae,Ka«fi» 

80,5Pac.  C.  li.  J.92. 

§  207a  An  offer  of  compromise  is  not  an  admissfc* 
that  anything  is  due. 
Offer  to  compromise— after  salt  brought,  see.  097. 

§  2079.  In  an  action  for  divorce  on  the  fS^^l 
adultery,  a  confession  of  adultery,  whether  in  or  out  onm 
pleadings,  is  not  of  itself  sufficient  to  jostify  ajudgmo'* 
of  divorce. 
Divorce— generally,  sec.  76.  subd.  4.  note.  ^^ 

Oonfessions— must  be  ccnroborated,  41  Cal.  108:  as  eTldawe  jo^ 
ally,  sec.  1870,  subd.  2j». 


637  TO  PEBFETUATB  TBBTIMONT.         §§  20B3-4 


GHAPTEB  II. 
PROCBEDINOS  TO  PBRPBTUAXB  XESTI- 


;  ton.  Brldence  naqr  be  papeUirted. 

2064.  ManTier  of  ^iplicatioa  for  order. 

I  2085.  Notice  of  time  and  place  to  trngfren. 

I  2086.  Manner  of  taMns  tne  depoeitioii. 
I  2067.  Deposition  to  belled. 
!  2066.  Wnen  the  evidence  may  be  produced. 

i  2069.  Effect  of  the  deposition. 

§  2063y  The  testimony  of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

§  2064.  The  applicant  most  prodace  to  a  judge  of  the 
Superior  Court  a  petition,  Terified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  State,  and,  in  such  case,  the  names  of 
the i>ersons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
snit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.  The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  prop- 
erty to  be  affected  by  such  evidence  is  situated,  or  the 
iudge  making  the  order  resides,  as  may  be  directed  by 
him,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
AprU  16th,  1880.] 

CODK  CrV.  FBOO.— 54. 


2005-8  TO  FBRPETITATB  TESTIMOirr. 

§  2065.  The  person  appointed  by  the  judge  to 
the  depositions  is  anthorized,  if  a  resident  of  this  I 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of 
notice  prescribed  in  the  last  section,  with  proof  of  ifii 
sonal  service  or  publication— or,  if  a  resident  without 
State,  on  receiving  the  commission  mentioned  in 
next  section,  with  proof  of  like  service  of  publicstic 
the  notice— to  take  the  deposition  of  the  witness  named 
the  order  of  the  judge,  or  in  the  eommission,  or,  if  m<K> 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  UisH 
of  the  same  may  be  continued  from  time  to  time,  [u 
effect  July  1st,  1874.] 

§  2066.  The  examination  must  be  by  question  andifr 
swer,  and  if  the  testimony  is  to  be  taken  in  another  S(^ 
it  must  be  taken  upon  a  commission  to  be  issued  bTva 
judge  allowing  the  examination,  under  the  ae&l  of  w 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  w 
settled  in  the  same  manner  as  in  cases  of  deposition 
taken  under  commission  in  pending  actions,  umas  a»  i 
parties  expectant,  if  known,  otherwise  agree,   li  ^ 
parties  are  unknown,  notice  of  the  settlement  of  the  ib* 
terrogatories  shall  be  published  in  some  newspaper  lor  J 
such  time  as  the  judge  may  designate.    The  deposifia|^  I 
when  completed,  must  be  carefully  read  to  and  sobscnDw  I 
by  the  witness,  then  certified  by  the  officer  or  personteK-  i 
ing  the  same,  and  shall  then  be  sealed  up  and  aeUveredct 
transmitted  to  the  clerk  of  the  county  designated  in  tM 
order  of  the  judge  allowing  the  examination,  who  flfiw 
file  the  same  when  received.    The  judge  allowing  the  ei- 
amination  shall  file  with  the  clerk  the  order  ^o'^®/^ 
ination,  the  petition  on  which  the  same  was  granted,  ^ 
proof  of  service  of  the  order  and  notice.    ifiieffectJw 
1st,  1874.] 

S  2087.  The  petition  and  order,  and  papers  filed  hy^ 
juage  as  provioed  in  section  two  thousand  and  eigu^' 
six,  or  a  certified  copy  thereof,  areprima/acie  ^^^^^^L 
the  facts  stated  therein  to  show  compliance  with  the  pr 
visions  of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2088  If  a  trial  be  had  between  the  parties  na°^^l 
the  petition  as  parties  expectant,  or  their  a^cceaaofl  "f 
interest,  or  between  any  parties  wherein  it  may  heB»w; 
rial  to  establish  the  facts  which  such  depositions  prtiji* 
'tend  to  prove,  upon  proof  of  the  death  or  insanity.  fiJJl 
witnesses,  or  that  they  cannot  be  found,  or  are  unaWfl.  "J 
reason  of  age  or  other  infirmity,  to  give  their  tastiiBWi 
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t  depositions  or  copies  thereof  may  be  used  by  either 
rty,  subject  to  all  legal  objections;  but  if  the  parties 
enaedL  at  the  examination,  no  objection  to  the  form  of 
interroi^atorv  can  be  made  at  the  trial,  unless  the 
ne  li^as  stated  at  the  examination.    [In  effect  July  1st, 

i  2089.  The  deposition  sc^taken  and  read  in  evidence 
8  the  same  effect  as  the  oral  testimony  of  the  witness, 
id  no  other,  and  every  objection  to  the  witness  or  to  the 
levancy  of  any  question  put  to  him,  or  of  any  answer 
▼en  by  bim,  may  be  made  in  the  same  manner  as  if  he 
ere  examined  orally  at  the  trial. 


2093-7  OAXBS  AMD  AFPIBMATIONS. 


CHAPTER  in. 

ADMZRISTRATIOI^    OF    OATBS    AUD 
AFFIRMATIONS. 

?093.  Jndlclal  and  certain  offleen  authorized  to  admioister  oittk 

21)94.  Form  of  ordinary  oath  to  a  witness. 
I  2iH>9.  Form  may  be  Taried  to  salt  witness'  belief. 

20  06.  Same. 
I  2097.  Any  person  who  prefeia  It  may  declare  or  afllnn. 

§  2093.  Every  court,  every  judge  or  clerk  of  any  court, 
every  justice  and  every  notary  public,  and  every  ofBca 
or  person  authorized  to  take  testimony'in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- 
minister oaths  or  affirmations. 

Administration  of  oatfaa— by  whom,  see.  128,  snbd.  7;  aee.  177,  aoM. 
4 ;  Political  Code,  sees.  1028, 4118 :  by  clerk  for  conrt,  48  OaL  197:  pnUB" 
inary  questions,  49  CaL  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding,  may  be  administered  as  foUows,  the  person  ^w 
swears,  or  amrms.  expressing  his  assent  when  addreaHd 
in  the  following  form:  **You  do  solemnly  swear  (or  »- 
firm,  as  the  case  may  be)  that  the  evidence  you  shall gi^ 

in  this  issue,  (or  matter)  pending  between and — ^i 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  Ist,  1874.J 

§  2095.  Whenever  the  court  before  which  a  peisonis 
offered  as  a  witness  is  satisfied  that  he  has  a  pecnlitf 
mode  of  swearing,  connected  with,  or  in  addition  to  th« 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

§  2096.  When  ai>er8on  is  sworn  who  believes  in  any 
other  than  the  christian  reli^on,  he  may  be  sworn  aooord* 
ing  to  the  peculiar  ceremomes  of  his  religion,  if  there  be 
any  such. 

• 

§  2097.  Any  person  who  desires  it  may,  at  his  optioD, 
instead  of  taking  an  oath,  make  his  solemn  affiimauonof 
declaration,  by  assenting,  when  addressed  in  the  follov^ 
ing  form:  ^*You  do  solemnly  affirm  (or  declare)  tlukt," 
etc.,  as  in  section  two  thousand  and  ninety-four. 


GENERAL  FBOYISIOira.  §S  2101-4 


CHAPTEB  IV. 
aSNERAL  PROVISIONS. 

tlOl.   Qoestioxis  of  tact  to  be  decided  by  the  jury,  and  the  eytdence 

addressed  to  them. 
%lfVZ.   Questions  of  law  addressed  to  the  court. 
2108.   Questions  of  fact  by  court  or  referee. 
2104.    moneys  paid  into  court. 

S  23.01.  All  questions  of  fact,  where  the  trial  is  by 
0X7',  other  than  those  mentioned  in  the  next  section,  are 
o  l>e  decided  by  the  jury,  and  all  evidence  thereon  is  to 
le  addressed  to  them,  except  when  otherwise  provided 
>y  tliis  Code.    [In  effect  July  1st,  1874.] 

Oosnpare— eec.  2061. 

Qnestioxu  of  fact,  for  jury— 4  Cal.  260;  9  CaL  069;  18  CaL  S76;  25  Cai. 
!9?;  SO  CaL  216;  82  Cal.  213;  34  Cal.  663;  and  see  62  Cal.  315;  People  v. 
Wang  Ah  Kgow,  Feb.  10th,  1880, 4  Pac.  C.  L.  J.  552:  People  v,  Mitchell, 
Kay  !2tfth,  1880,  6  Pac.  C.  L.  J.  473:  effect  of  evidence,  for  jury,  sec. 
i06l  and  note:  fraudulent  Intent,  Civil  Code,  sec.  3442:  60  Cal.  137, 140; 
a!^|^srence,a8to.50Cal.578,58I;  52  Cal.  45:  nuisance,29Gal.l56;  30  CaL 
179^45  CaL 55:  presumptions  of  fact, 51  Cal.  588. 

§  2102.  All  questions  of  law,  including  the  admissi- 
"binty  of  testimony,  the  facts  preliminarv  to  such  admis- 
Bion,  and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Province  oif  court— questions  of  law,  6  Cal.  119;  15  Cal.  27, 367;  24  CaL 
268;  30  CaL 548:  36  Cal. 462;  44  Cal.  145;  45  Cal.  255;  49  Cal. 253:  52  Cak 
244:  admissibility  of  evidence,  etc.,  4  Cal.  105;  23  Cal.  339;  47  CaL  194;  49 
CaL  56:  construction  of  writings*  39  Cal.  523;  50  Cal.  82. 

Knowledge  of  the  court— scope  of  Judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 


§  2104  aBMERAii  FBoynioiiB. 

with  the  oonnty  treastiter,  to  be  beld  by  him  snbjeef 
the  order  of  the  court.    The  treaeurer  shall  keep  e 
fond  distinct,  and  open  an  account  with  each.   SnuJi 
pointment  shall  be  filed  with  the  county  treasurer, 
shall  exhibit  it,  and  give  to  each  person  applying  for 
same  a  certified  copy  of  the  same.    It  shall  be  in  f< 
until  a  revocation  in  writing  is  filed  with  the  coofl^ 
treasurer,  who  shall  thereupon  write  "revoked/' in iv 
across  the  face  of  the  appointment.    [In  effect  July  1^ 
1874.] 
Deposit  In  oonrt— eecs.  672-674 ;  corresponding  provision,  see.  SSL 
D^KMit  with  ooQtttf  treasnret^Ilable  to  taxation,  ao  GsL  Ml 
Fixisl  repealing  olaase— compare,  sees.  9, 18. 


J 
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[NSOLVENT  ACT  OF  1880. 


AETICLB  I. 

OZIZTERAL  BUBJBCT  OF  THE  ACT. 

X.    Svery  insolvent  debtor  may,  upon  compliance 

!i  the  provisions  of  this  act,  be  discDarged  from  his 

jla  and  liabilities.    This  act  shall  be  known  and  may 

cited  as  the  Insolvent  Act  of  eighteen  hundred  and 

Uty. 

xlct  constraction— 7  Cal.  428;  9  CaL  478;  81  Cal.  167. 

isolvency  dociaion»— sec.  1822». 

•pealing  clanse— sec.  68. 

aspension^of  State  Insolvent  laws  by  Federal  Bankmpt  Law, 

ednciia  V.  Bead,  Jnly  20tli,  1880;  Lewis  v.  Santa  Clara  Coonty  Court* 

pt.Srdt  1880. 

AETICLE  n. 

VOLX7NTAR7  INBOLVENCT. 

%  2.  An  insolvent  debtor,  owing  debts  exceeding  in 
mount  the  sum  of  three  hundred  dollars,  may  apply  by 
etition  to  the  Superior  Court  of  the  county,  or  city  and 
ounty,  in  which  he  has  resided  for  six  months  next  pre- 
ieding  the  filing  of  his  petition,  to  be  discharged  from  his 
lebts  and  liabilities.  In  his  petition  he  shall  set  forth  his 
)lace  of  residence,  his  inability  to  pay  all  his  debts  in 
cqU,  his  willingness  to  surrender  all  his  estate  and  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  a 
discharge  from  his  debts  and  liabilities,  and  shall  annex 
thereto  a  schedule  and  inventory,  and  valuation,  in  com- 
pliance with  the  provisions  of  this  act.  The  filing  of  such 
petition  shall  be  an  act  of  insolvency,  and  thereupon 
mch  petitioner  shall  be  adjudged  an  insolvent  debtor. 

Petitton— requisites,  8  CaL  44;  19  Cal.  163:  S2  CaL  406;  and  see  next 
note:  amendment,  see.  8n;  22  CaL  88 :  objections,  raising}  sec  fiOn. 

Residence-six  months  in  connty,  averring  in  petition,  10  CaL  488| 

rC4M 
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ttGaL590,640;  S4(M.9S;  andoonQMre,S8GaLIB9:  gowEaUj.MGBiii 
car.  Froc.  sec.  196,  sobd.  Iji. 

8np«rlor  Oonrt— Jnilsdictloiii  of  proceedings  In  IdsqItbdgj, 
Cir.  rroc  sec  76,  sabd.  4. 

§  3.  Said  schedole  most  contain  a  fall  and  traeitrtHI 
ment  of  all  his  debts  and  liabilities,  exhibiting  to  tbeMI 
of  his  knowledge  and  belief  to  whom  said  debts  or  lisiiiH 
itles  are  due,  the  place  of  residence  of  his  caceditaaiVA] 
the  sum  due  to  each;  the  nature  of  the  inddbtednm  a^ 
demand,  whether  founded  on  written  security,  obligstifn. 
contract,  or  otherwise;  the  true  cause  and  considoa^ 
thereof,  and  the  time  and  place  when  and  where  saidiB' 
debtedness  accrued,   and  a  statement  of  any  ezistiiig 
pledge,  lien,  mortgajg^,  judgment,  or  other  aeoanif^ 
the  payment  of  the  same. 

Schednle— contents  of,  10  Cal.  418. 483;  14  CaL  173;  19  GaL  161:  SOL 
690:  objections  to,  sec  60»;  22  CaL  88;  31  GaL  828;  82GaL«06:  S4Gri.ft 

§  4.  Said  inrentory  must  contain  an  accurate  deacri^ 
tion  of  all  the  estate,  both  real  and  personal,  of  thepeo- 
tioner,  including  his  homestead,  if  any,  and  all  proper^ 
exempt  bylaw  from  execution,  and  where  the  samflis 
situated,  and  all  incumbrances  thereon. 

Inrentorf— see  Sohxdttlb,  sec  Sn. 

§  5.  The  petition,  schedule,  and  inventory  most  be 
verified  by  the  affidavit  of  the  petitioner  annexed  theretoi 
and  shall  be  in  form  substantially  as  follows:  1,  — i^ 
solemnly  swear  that  the  schedule  and  inventory  now  is- 
livered  by  me  contain  a  full,  perfect,-  and  true  discoferf 
of  all  the  estate,  real,  personal,  and  mixed,  goods  aad 
effects  to  me  in  any  way  belonging;  all  such  debts  tftfv 
to  me  owing,  or  to  any  person  or  persons  in  trust  forsK, 
and  all  securities  and  contracts,  and  conlaracts  wherein 
any  money  may  hereafter  become  payable,  or  any  benefit 
or  advantage  accrue  to  me  or  to  my  use,  or  to  any  otto 
person  or  persons  in  trust  for  me;  that  I  have  no  lands, 
money,  stock,  or  estate,  reversion  or  expectancy,  besides 
that  set  forth  in  my  schedule  and  inventory;  that  I  >^^ 
in  no  instance,  created  or  acknowledged  a  debt  for  s 
greater  sum  than  I  honestly  and  truly  owe;  that  I  lavs 
not,  directly  or  indirectly,  sold,  or  otherwise  disposed  oi/ 
or  concealed  any  part  of  my  property,  effects,  or  god* 
tracts;  that  I  have  not  in  any  way  compounded  vithisf 
creditors  whereby  to  secure  the  same,  or  to  receive,  oito 
expect  any  profit  or  advantage  therefrom,  or  to  detaoi 
or  deceive  any  creditor  to  whom  I  am  indebted  in  s^T 
manner.    So  help  me  Gk>d. 

Signature— to  petition  and  sohednle,  19  CaL  182;  22  GaL  498. 
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§  6.  Upon  receiying  and  filing  such  petition,  Bchedale,  • 
and  inventory,  the  coort  shall  make  an  order  declaring 
the  petitioner  insolvent,  and  directing  the  sheriff  of  the 
county  to  take  possession  of  all  the  estate,  real  and  per- 
sonal, of  the  debtor,  except  such  as  may  be  by  law  ex- 
empt from  execution,  and  of  all  his  deeds,  vouchers,  books 
of  account,  and  papers,  and  to  keep  the  same  safely  until 
the  appointment  of  an  assignee.  Said  order  shall  further 
forbid  the  {fayment  of  any  debts  and  the  delivery  of  any , 
property  belonging  to  such  debtor,  to  him,  or  for  his  use,  * 
ana  the  transfer  of  any  property  by  him;  and  shall  fur- 
ther appoint  a  time  and  place  for  a  meeting  of  the  cred- 
itors, to  prove  their  debts  and  choose  one  or  more  as- 
signees ot  the  estate,  which  shall  not  be  less  than  thirty 
days  after  the  making  of  said  order,  and  shall  designate 
a  newspaper  or  newspapers  of  general  circulation  in  which 
publication  thereof  shall  be  made.  Upon  the  granting  of 
said  order,  all  proceediugs  against  the  said  insolvent  shall 
be  stayed. 

Deposit  of  books,  eto.— sec  23. 

Not  less  than  thirty  days— notice  of  creditors'  meetlog,  M  CaL  167; 
Wilson  V.  His  Creditors,  July  6tb,  1880, 5  Pao.  0.  L.  J.  662. 

Order  staying  proceedings— operates  from  date,  14  Cal.  47:  enforce* 
ment  of.  Bandy  v.  Bansome,  Jan.  I9tb»  1880, 4  Fac.  0.  L.  J.  637. 

OomUning  proceedings— under  this  section,  and  issuing  from 
chambers,  86  Cal.  24. 

S  7.  A  copy  of  said  order  shall  immediately  be  pub- 
lished by  the  clerk  of  said  court,  in  the  newspaper  or 
newspapers  designated  therein,  as  often  as  the  newspaper 
is  printed  before  the  meeting  of  creditors,  and  be  served 
by  the  clerk  forthwith  by  United  States  mail,  postage  pre- 
paid, or  personally)  on  all  creditors  named  in  the  sched- 
ule. The  order  of  adjudication  shall  direct  the  publica- 
tion thereof  in  a  newspaper  published  in  the  county,  or 
city  and  county,  in  which  the  petition  ia  filed,  if  there  be 
one,  and  if  there  be  none,  in  a  newspaper  published  near- 
est to  such  county,  or  city  and  county;  provided,  that  no 
order  of  adjudication  upon  creditors'  petition  shall  be  en- 
tered, unless  there  first  be  deposited  with  the  clerk,  in 
addition  to  the  usual  cost  of  commencing  said  proceed- 
ings, a  sum  of  money  sufficient  to  defray  the  cost  of  the 
publication  ordered  by  the  court,  and  ten  cents  for  each 
copy,  to  be  mailed  to  or  served  on  the  creditors,  which 
latter  sum  is  hereby  constituted  the  legal  fee  of  the  clerk 
for  the  mailing  or  service  required  in  this  section. 

Pablioation  of  notice  to  creditors— Jurisdictional  importance,  19 
CaL  182;  22  CaL  88;  81  Cal.  168:  proof  of,  81  Cal.  201;  33  CaL  NO:  and 
compare  as  to  smnmons.  Code  Ciy.  Froc.  sec.  414,  subd.  3,  note. 


§  8  QrVOIiUKTABY  INSOLYEXfCT. 


BotvIm  bf  mail— compare  as  to  deposit  of  anrnmnw.  Code 
Proe.  see.  413;  0  CaL  616;  »  GaL  605. 

Fenonal  ■enrica— eompare  as  to  wimmons,  Oode-GlT.  Ftoe.^ 
410.411. 

ABTIOLE  m. 

nrVOIiUNTART  INSOIiVBN'Cm 

§  8b  An  adjadication  of  insolvency  may  be  made 
the  petition  of  five  or  more  creditors,  xesidents  of  ^ 
State,  whose  debts  or  demands  accrued  in  this  Stale, 
amount  in  the  aggregate  to  not  less  than  fivo  hn 
dollars;  provided,  tliat  said  creditors,  or  either  of 
have  not  become  creditors  bv  assignment  within 
days  prior  to  the  filing  of  said  petition.    Sncli  p 
most  be  filed  in  the  Superior  Court  of  the  oounly,  or 
and  county,  in  which  the  debtor  resides  or  has  his  pi 
of  business,  and  must  be  verified  by  at  least  three  of 
petitioners,  setting  forth  that  such  person  is  aboat  to  d4 
part  from  the  State,  with  intent  to  defraud  his  creditoaf 
or  being  absent  from  the  State  with  such  intent/  i9- 
mains  absent;  or  conceals  himself  to  avoid  the  serriee 
of  legal  process;  or  conceals,  or  is  removing  any  of  Us 
property  to  avoid  its  being  attached  or  taken  on  legal 
process;  or  being  insolvent,  has  suffered  his  property  to 
remain  under  attachment,  or  legal  process,  for  four  days; 
or  has  confessed,  or  offered  to  allow  judgment  in  favor  « 
any  creditors;  or  willfully  suffered  judgment  to  betakes 
against  him  by  default;  or  has  suffered,  or  procured  bis 
pfoperty  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  one  or  more  of  his  creditors;  or  has  zmids 
any  assignment,  gift,  sale,  conveyance,  or  transfer  of  liii 
estate,  property,  rights,  or  credits,  with  intent  to  delay, 
defraud,  or  hinder  his  creditors;  or  in  contemplation  of 
insolvency,  has  made  any  i)ayment,  gift,  grant,  sale,  con- 
veyance, or  transfer  of  his  estate,  property,  rights,  or 
credits;  or  has  been  arrested  and  held  in  custody  by  Ti^ 
tue  of  any  civil  process  of  court  founded  on  any  debtor 
demand,  and  such  process  remains  in  force,  and  not  d^ 
charged  by  payment,  or  otherwise,  for  a  period  of  four 
days;  or  being  a  merchant  or  tradesman,  has  stopped  or 
suspended,  and  not  resumed  pa3rment  within  a  period  of 
forty  days  after  maturitv  of  any  written  acknowled^ 
mentof  mdebtedness,  unless  the  jyartv  holding  Bac]la^ 
knowledgment  has,  in  writing,  waived  the  right  to  pio- 
ceed  under  this  subdivision;  or  being  a  bank,  or  banker, 
agent,  broker,  factor,  or  commission  merchant,  has  failed 
for  forty  days  to  pay  any  moneys  deposited  with  or  le- 
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ceived  by  him  in  a  fiduciary  capacity,  upon  demand  of 
payment,  excepting  savings  and  loan  banks,  or  associa- 
tiona,  ifTho  loan  the  money  of  their  stockholders  and  de- 
positors on  real  estate,  and  provide  in  their  by-laws  for 
the  repayment  of  snch  deposits. .  The  petitioners  may, 
from  time  to  time,  amend  and  correct  the  petition,  so  that 
the  same  shall  conform  to  the  facts,  by  leave  of  the  court 
before  which  the  proceedings  are  pending,  but  nothing  in 
this  section  shall  oe  construed  to  invalidate  any  loan  of 
actual  value,  or  the  security  therefor,  made  in  good  faith 
upon  a  security  taken  in  good  faith  on  the  occasion  of  the 
making  of  sucn  loan;  the  said  petition  shall  be  accompa- 
nied by  a  bond  with  two  sureties  in  the  penal  sum  of  at 
least  five  hundred  dollars,  conditioned  that  if  the  debtor 
should  not  be  declared  an  insolvent,  the  petitioners  will 
pay  all  costs  and  damages,  including  a  reasonable  attor- 
ney's fee,  that  the  debtor  may  sustain  by  reason  of  the  fil- 
ing of  said  petition.  The  court  may,  upon  motion,  direct 
the  filing  of  an  additional  bond  with  different  sureties 
when  deemed  necessary. 
Intent  to  defirand  his  creditors-«ee  sec.  55,  notes. 

Oonceals  himself—to  avoid  service  of  process,  compare  as  to  pub- 
lication of  summons.  Code  Civ.  Proc.  sec.  412;  6  Cal.  201;  12  OaL  289; 
28  CaL  149. 

Fidociarf  capacity— see  8  Cal.  619. 

An&ended  petition— compare  Code  Civ.  Proc.  sec.  473  and  notes. 

Bond— compare  .Undbbtakivo,  obhssallt,  Code  Civ.  Proc. 
sec.941n. 

§  9.  Upon  the  filing  of  such  creditors'  petition,  t)ie 
court  shall  issue  an  order  requiring  such  debtor  to  show 
cause,  at  a  time  and  place  to  be  fixed  by  said  court, 
why  he  should  not  be  adjudged  an  insolvent  debtor,  and 
at  the  same  time,  or  thereafter,  upon  good  cause  shown 
therefor,  said  court  may  make  an  order  forbidding  the 
payment  of  any  debts,  and  the  delivery  of  any  property 
Delongingto  such  debtor  to  him  or  for  his  use,  or  the  trans- 
fer of  any  property  by  him. 

Order  forbidding  paTment,  etc.— see  sec.  6:  injunction  generally, 
compare  Code  Civ.  Proc.  sec.  525  et  teq. 

§  1(X  A  copy  of  said  petition,  with  a  copy  of  the  or- 
der to  show  cause,  shall  oe  served  on  the  debtor,  in  the 
same  manner  as  is  provided  by  law  for  the  service  of  sum- 
mons in  civil  actions,  but  such  service  shall  be  made  at 
least  ten  days  before  the  time  fixed  for  the  hearing;  pro- 
vtdedf  that  if,  for  any  reason,  the  service  is  not  made,  the 
order  may  be  renewed,  and  the  time  and  place  of  hearing 
changed;  or  by  a  supplemental  order  by  the  court,  or  u 

Coi>s  Crv.  pboo.— S5. 


( 
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Bach  debtor  cannot  be  found,  or  his  place  of  abode  aacB*| 
tained,  service  shall  be  made  by  pablication  as  is  im- 
vided  in  the  Code  of  Civil  Procedore  for  service  <tf  samr\ 
mons  by  publication. 

Serrice  of  ■ammon»-ln  cirfl  actions.  Code  dr.  Fioe.  sec  ill  at 
notes. 

Pablication  of  summons— Code  Ciy.  Proc.  sees.  412, 413 


§  11.  At  the  time  fixed  for  the  hearing  of  said  order  to 
show  cause,  or  such  oth/er  time  as  it  may  be  adjourned  to, 
the  debtor  may  demur  to  the  petition  for  the  same  causes 
as  is  provided  for  demurrer  in  other  cases  by  the  Code  d 
Civil  I*rocedure.  If  the  demurrer  be  overruled,  the  debtor 
shall  have  ten  davs  thereafter  in  which  to  answer  the  peti- 
tion. If  the  debtor  answer  the  petition,  such  answ^ 
shall  contain  a  specific  denial  of  the  material  allegatiDBs 
of  the  petition  controverted  by  him,  and  shall  be  verififld 
in  the  same  manner  as  pleadings  in  civil  actions;  and 
the  issues  raised  thereon  may  be  tried  with  or  without  a 
jury,  according  to  the  practice  provided  by  law  for  tiu 
trial  of  civil  actions. 

Demurrer— Code  Civ.  Proc.  sec.  430  and  notes. 

Answer  after  demnrrer-overraled,  compare  Code  Or*  Proc.  wee 

472  and  note. 

Contents  of  answer— compare  Code  Civ.  Proc  sec  437  and  notsfc 
Verification  of  pleadings— Code  Civ.  Proc  sec  446  and  notes. 
Trial  of  civil  actions— Code  Cir.  Proc.  sees.  868-^1. 

§  12.  If  the  respondent  shall  make  default,  or  if,  af^ 
a  trial,  the  issues  are  found  in  favor  of  the  petitionen, 
the  court  shall  make  an  order  adjudging  that  saidrespood- 
eut  is,  aud  was  at  the  time  of  filine  the  petition,  an  in- 
solvent debtor,  and  shall  require  said  debtor,  witMn  sacli 
time  as  the  court  may  designate,  to  file  in  court  the  sched- 
ule and  inventory  provided  for  in  sections  three  and  foor 
of  this  act;  and  thereupon  all  proceedings  shsdl  be  had 
in  said  matter  in  the  same  manner  as  if  said  debtor  had 
volutarily  filed  his  petition. 

§  13.  If,  upon  such  hearing  or  trial,  the  issues  ate 
found  in  favor  of  the  respondent,  the  proceedings  shall 
be  dismissed,  and  the  respondent  shall  recover  costs  from 
the  petitioning  creditors  in  the  same  manner  to  on  final 
judgment  in  civil  actions.  }^ 

Costs— in  civil  actions,  Code  Ciy.  Proc.  sec.  1021  el  ted. 

§  14.  If  the  debtor  has  failed  to  appear  after  servioe, 
personally  or  by  publication,  or  is  absent,  or  cannot  he 
found,  the  schedule  and  inventory  may  be  prepared  Ij 
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the  sheriff,  or  by  the  assignee,  from  the  best  information 
he  can  obtain. 

AETIOLB  IV. 

ASSiaNBES. 

• 

§  15.  At  a  meeting  of  the  creditors,  in  open  court, 
those  having  proven  their  claims,  by  filing  a  verifled  state- 
ment showing  the  amount,  nature,  and  security,  if  any, 
shall  proceed  to  the  election  of  one  assignee.  The  assignee 
shall  be  a  resident  of  the  county  where  the  insolvent 
resides,  or  where  he  has  carried  on  his  business.   In  elect- 
ing an  assignee,  the  opinion  of  the  majority  in  amount  of 
claims  shall  prevail.    The  clerk  of  the  court  shall  keep  a 
minute  of  the  deliberations  of  said  creditors,  and  of  the 
election  and  appointment  of  an  assignee,  and  enter  the 
same  upon  the  records  of  the  court.    The  assignee  shall 
ffle,  within  five  days,  unless  the  time  be  extended  by  the 
court,  with  the  clerk,  a  bond,  in  an  amount  to  be  fixed  by 
the  court,  to  the  State  of  California,  with  two  or  more 
sofficient  sureties,  approved  by  the  court,  and  conditioned 
for  the  faithful  performance  of  the  duties  devolving  upon 
him.    The  bond  shall  not  be  void  upon  the  first  recovery, 
hut  may  be  sued  upon  from  time  to  time  by  any  creditor 
aggrieved,  in  his  own  name,  until  the  whole  penalty  is  ex- 
hausted.   The  sureties  on  such  bond  may  be  required  to 
jostify,  upon  the  application  of  any  party  interested,  in 
the  same  manner  as  oail  upon  arrest  in  civil  cases. 
B0aidenoe--sec.  2f». 

Bond— see  sec  Sn:  successire  suits  on, compare  Ckxlo  Oiy.Froc.  see. 
UB2.  , 

Jostifioation  of  bail  upon  arrest— Code  CiT.Froc.  sees.  4M4M. 

§  16.  If,  on  the  day  appointed  for  the  meeting,  the 
er^itors  do  not  attend.,  or  refuse  to  elect  an  assignee;  or 
if,  after  election,  the  assignee  shall  fail  to  qualify  within 
the  proper  time,  it  shall  be  lawful  for  the  court  before 
whi^  the  said  meeting  may  take  place,  to  appoint  an 
assignee  and  fiLS  the  amount  of  his  bond. 

Thlo  of  assignee— when  vests,  14  Cal.  47;  89  Cal.  137;  48  CaL  201. 

Estate  conveyed  by  assignment— toll  franchise  does  not  pass,  41 
Cal.  507. 

Exempt  from  execution— Code  Civ.  Froc.  sec.  890  iind  notes. 

§  17.  As  soon  as  an  assignee  is  appointed  and  quali- 
fied, the  clerk  of  the  court  shall,  by  an  instrument  under 
his  hand,  and  seal  of  the  court,  assign  and  convey  to  the 
assignee  all  the  estate,  real  and  personal,  of  the  debtor. 
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witb  all  his  deeds,  books,  and  papers  relating  ther^) 
sach  assignment  shall  relate  back  to  the  commeac 
of  the  proceedings  in  insolvency,  and  by  operation  (tfln 
shall  vest  the  title  to  all  such  proper^  and  estate,  boA  I 
real  and  personal,  in  the  assignee,  althoagli  the  same  ii] 
then  attached  on  mesne  process,  as  the  property  of  ml 
debtor,  and  shall  'dissolve  any  attachment  made  wiUai 
one  month  next  preceding  the  commencement  of  tbeii* 
solvency  proceedings.  Such  £issignment  sliall  operated 
vest  in  the  assi^ee  all  the  estate  of  the  insolvent  debtor 
not  exempt  by  law  from  execution. 

Assignee  prosecnting  action— see  sec.  21,  saM.  1:  salistitiitloQ  fat 
Insolvent,  compare  Code  Civ.  Proc.  sec.  385. 
Oondnaive  evidence— see  Code  Civ.  Proc  sec.  1837. 

§  18L  The  assignee  shall  have  the  right  to  xeooveiafil 
the  estate,  debts,  and  effects  of  said  insolvent.  If,  at  ths 
time  of  the  commencement  of  proceedings  in  insolvene;, 
an  action  is  pending  in  the  name  of  the  debtor,  for  tSt 
recovery  of  a  debt  or  other  thing  which  might  or  ought  ta 
pass  to  the  assignee  by  the  assignment,  the  assignees^ 
be  allowed  and  admitted  to  prosecute  the  action,  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally 
commenced  by  him.  In  suits  prosecuted  by  the  assignei^ 
a  certified  copy  of  the  assignment  made  to  him  shau  be 
conclusive  evidence  of  his  authority  to  sue. 

Oertified  copy— of  assignment,  compare  Code  Civ.  Proc  sees.  VSi, 

1923.  j 

Oonclosive  evidence— «ec  17a.  | 

§  19.  The  assignee  shall,  within  one  month  after  tiiA 
making  of  the  assignment  to  him,  cause  the  same  to  bei^   ( 
corded  in  every  county,  or  city  and  county,  within  this 
State  where  any  lands  owned  by  the  debtor  are  situated,    : 
and  the  record  of  such  assignment,  or  a  duly  certified  copy    ' 
thereof,  shall  be  conclusive  evidence  thereof  in  all  courts. 

Resignatien  of  assignee— compare  Code  Civ.  Proc  sec  1427. 

§  20.  Any  assignee  may  at  any  time,  by  writing  filed 
in  court,  resign  his  appointment,  having  first  settled  ha 
accounts,  and  delivered  up  all  the  estate  to  such  suc- 
cessor as  the  court  shall  appoint;  provided,  that  if,  intbe 
discretion  of  the  court,  the  circumstances  of  the  case  K' 
quire  it,  upon  good  cause  being  shown,  the  court  may,  at 
auy  time  before  such  settlement  of  account  and  deliveiy 
of  the  estate  shall  have  been  completed,  revoke  the  ap 
pointment  of  such  assignee  and  appoint  another  in  lus 
stead.  The  liability  of  the  outgoing  assignee,  or  of  tlie 
sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
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chaiffed,  released,  or  affected  by  such  appointment  of 
another  in  his  stead. 

21.  The  said  assignee  shall  hare  i>ower: 
To  sue  in  his  own  name  and  recover  all  the  estate, 
debts,  and  things  in  action,  belonging  or  due  to  snoh 
debtor,  and  no  set-off  or  counter-claim  shall  be  allowed  in 
any  such  suit,  for  any  debt,  unless  it  was  owine  to  such 
creditor  hy^  such  debtor  at  the  time  of  the  adjudication  of 
insolvency; 

2.  To  take  into  his  possession  all  the  estate  of  such 
debtor  except  property  exempt  by  law  from  execution, 
whether  attached  or  aelivered  to  him,  or  afterward  dis- 
covered, and  all  books,  vouchers,  evidence  of  indebted- 
ness, and  securities  belonging  to  the  same ; 

3.  In  case  of  a  non-resident  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  who  shall 
have  attached  any  of  the  property  of  such  debtor,  or 
who  shall  have  in  his  possession  any  moneys  arising  from 
the  sale  of  such  property,  all  such  property  and  moneys, 
on  payine  him  his  lawful  costs  and  charges  for  attach- 
mg  and  keeping  the  same; 

4.  From  time  to  time  to  sell  at  public  auction  all  the 
estate,  real  and  personal,  vested  in  him  as  such  assignee, 
which  shall  come  to  liis  possession  and  as  ordered  by  the 
court: 

5.  On  sach  sales  to  execute  the  necessary  conveyances 
and  bills  of  sale; 

6.  To  redeem,  all  valid  mort^^ages  and  conditional  con- 
tracts, and  all  valid  pledges  of  personal  property,  and  to 
satisfy  any  jud^ents  which  may  be  an  mcumbrance  on 
any  property  sold  by  him,  or  to  sell  such  property  subject 
to  such  mortgage,  contracts,  pledges,  or  judgments. 

7.  To  settle  all  matters  and  accounts  between  such 
debtor  and  his  debtors,  subject  to  the  approval  of  the 
court; 

8.  Under  the  order  of  the  court  appointing  him,  to  com- 
pound with  any  person  indebted  to  such  debtor,  and 
thereupon  to  discharge  all  demands  against  such  person; 

0.  To  have  and  recover  from  any  person  receiving  a  con- 
veyance, gift,  transfer,  payment,  or  assignment,  made 
contrary  to  any  provision  of  this  act,  the  property  there- 
by transferred  or  assigned,  or  in  case  a  redelivery  of  the 
aerty  cannot  be  had,  to  recover  the  value  thereof, 
damages  for  the  detentioil. 

FOWEBS  OF  ASSIGNEE. 
SiTBDrvisiOH  1.   Sue  in  his  own  name,  etc—see  sec.  18.  Coimter- 
f»l«im-see  Code  Ciy.  Proc.  sec.  438  and  notes. 
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SuBDimxov  2.  Exemptions— see  Code  Cir.  Fnie.8ee.i 
tachment— seo  Code  Civ.  Proc.  537  et  »eq.   Books,  etc.- 
Tioas  control,  sec.  6:  deposited  with  clerk,  see.  22. 

SUBDiTisioir  3.  Attachment— see  Code  Ciy.Froc.537-<SSBaiidsoteL 

SUBDivisioir  4.   Sale  of  propertf— by  assignee,  sees.  25-37. 

Sttbdivision  6.  8atls£sction  of  judgment— see  Code  Cir.  Feoc 
sec.  675  and  note. 

SuBDi  visioir  8.  Oomponnd  with  debtor— compare  as  to  exeeator. 
etc..  Code  Civ.  Proc.  sec.  1568:  accord  and  satisfaction,  see  Civfl  Code. 
sees.  15J1-1524. 

Subdivision  9.  Frandnlent  transfers— see.  55.  Olaim  and  ^ 
livery— seo  Code  Civ.  Proc.  sec.  509  et  seq.  Damages  for  deteotiOB- 
see  under  Bkplxyzv  JuDOMXirT.  Code  Cly.  Procjsec  667*. 

§  22.  The  insolTent  shall,  either  before  or  on  the  day 
appoixited  for  the  meetinfc  of  creditors,  deliver  to  the  oooit 
ail  the  commercial  or  account  books  be  may  have  kept 
which  books  shsdl  be  deposited  in  the  clerk's  office  o£ 
said  court.  Said  insolvent  shall  also  deliver  to  the  court, 
at  the  same  time,  all  vouchers,  notes,  bonds,  bills,  secozi- 
ties,  or  other  evidences  of  debt,  in  any  manner  relating  to 
or  having  any  bearing  upon  or  connection  with  the  prop- 
erty surrendered  by  saia  debtor,  and  all  sach  papeis  or 
securities  shall  be  deposited  in  the  clerk's  office  of  said 
court,  and  the  clerk  shall  hand  them  over,  together  with 
the  books  of  the  insolvent,  to  the  assignee  who  may  be 
appointed. 

Books,  vonchersy  etc.— see  sees.  6  and  21,  sobd.  2:  effect  of  faStm 

to  deposit,  19  CaL  691;  81  CaL  201. 

§  23.  If  any  person,  before  the  assignment  is  made, 
having  notice  of  the  commencement  of  proceedings  in  in- 
solvency, embezzles  or  disposes  of  any  of  the  moneys, 
goods,  chattels,  or  effects  of  the  insolvent,  he  is  chargea- 
ole  therewith,  and  liable  to  an  action  by  the  assignee  for 
double  the  value  of  the  property  so  embezzled  or  disposed 
of,  to  be  recovered  for  the  benefit  of  the  estate. 

Embezzlement  of  property  of  estate— compare  Code  Civ.  Proc 
sec.  14d8  and  notes. 

§  24.  The  same  penalties,  forfeitures,  and  proceedings 
by  citation,  examination,  and  commitment,  shall  apply  oo 
behalf  of  an  assignee  against  persons  suspected  of  oaviBg 
concealed,  embezzled,  conveyed  away,  or  disposed  of  an/ 
property  of  the  debtor,  or  of  having  possession  or  knowl- 
edge of  any  deeds,  conveyances,  bonds,  contracts,  or  oth- 
er writings  which  relate  to  any  interest  of  the  debtor  in 
any  real  or  personal  estate,  as  provided  in  the  case  of  the 
estates  of  deceased  persons  in  sections  one  thousand  four 
hundred  and  fifty-nine,  one  thousand  four  hundred  and 
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,  aiid  one  thoiuiand  four  hundred  and  sixty-one  of 
ode  of  Civil  Procedure. 


'•  The  assignee  shall  as  speedily  as  i>ossible  conrert 
t  est&te,  real  and  personal,  into  money.  He  shall  keep 
'esular  accoont  of  all  moneys  received  by  him  as  as- 
xiee,  "to  which  every  creditor  or  other  person  interested 
^rein.  may,  at  all  reasonable  times,  have  access.  No 
L^ate  sale  of  any  property  of  the  estate  of  an  insolvent 
btor  sliall  be  valid,  unless  made  under  the  order  of  the 
art  upon  a  petition  in  writing,  which  shall  set  forth  the 
cts  allowing  the  sale  to  be  necessary.  Upon  filing  the 
>titioxi,  notice  of  at  least  ten  days  shall  be  given  by  pub- 
sation.  and  mailing,  in  the  same  manner  as  is  provided 
I  Bection  seven  of  this  act.  If  it  appears  that  a  private 
ble  is  for  the  best  interests  of  the  estate,  the  court  shall 
?der  it  to  be  made. 

IPftivate  sale— on  petition  and  order,  compare  Code  Cly.  Froc.  sees. 
HI,  1513  and  notes. 

%  ^6.  When  it  appears  to  the  satisfaction  of  the  court 
hat  the  estate  of  toe  debtor,  or  any  part  thereof,  is  of  a 
»erisbable  nature,  or  is  liable  to  deteriorate  in  value,  or  is 
Lisproportionately  expensive  to  keep,  the  court  may  order 
^e  same  to  be  sold  in  such  manner  as  may  be  deemed 
nost  expedient,  under  the  direction  of  the  sheriff  or  as- 
signee, as  the  case  may  be,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  property  sold  until  the  further  order 
of  the  court. 

Sale  of  perishable  or  depreciating  propertf— compare  Code  Civ. 
Proe.  sec.  1522. 

§  27.  Outstanding  debts,  or  other  property  due  or  be- 
longing to  the  estate,  which  cannot  be  collected  and  re- 
ceived oy  the  assignee  without  unreasonable  or  inconven- 
ient delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  the  remainder  of  the  estate. 

§  28.  Assignees  shall  be  allowed  all  necessarv  expens- 
es in  the  care,  management,  and  settlement  of  the  estate, 
and  shall  collectively  be  entitled  to  charge  and  receive 
for  their  services  commissions  upon  all  sums  of  money 
eoming^to  their  hands  and  accounted  for  by  them,  as  fol- 
lows: For  the  first  thousand  dollars,  at  the  rate  of  seven 
per  cent. ;  for  all  above  that  sum  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  five  per  cent.;  and  for  all 
above  that  sum,  at  the  rate  of  four  per  cent. 

Aaaignee's  fees— compare  Code  Civ.  Proc.  sees.  1616, 1618  and  notefc 
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§  29.  At  the  expiration  of  three  months  from  tiie  a^ 
pointment  of  the  assignee  in  any  case,  or  as  mnisib  eazfitf 
as  the  court  may  direct,  the  assignee  shall  exhibit  to^ 
court  and  to  the  creditors,  and  file  just  and  trae  aecooiti 
of  all  his  receipts  and  payments  verified  by  his  oath,  aid 
a  statement  oi  the  property  outstanding,  specifying  the 
cause  of  its  outstanding,  also  what  debts  or  claims  an 
yet  undetermined,  and  stating  what  sum  remains  inliii 
possession;  and  thereupon  a  dividend  shall  be  made,  lo- 
less  for  cause  the  court  shall  otherwise  order.  Thereate 
further  accounts,  statements,  and  dividends  shall  be  jua^f 
lin  like  manner  as  often  as  occasion  requires. 

Accounts— compare  as  to*  exectttors,  etc.  Code  Cir.Frocaec.lB 

etseq. 

§  30.  The  court  shall  at  any  time,  upon  the  motion  at 
any  two  or  more  creditors,  require  the  assignee  to  file  la 
account,  and  if  he  has  funds  subject  to  distribution  ]» 
shall  be  required  to  distribute  them  without  delay. 

§  31.  All  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  property  amtef- 
tate  pro  rata  without  priority  or  preference  whateTcr, 
other  than  as  provided  in  this  act,  and  in  section  one 
thousand  two  hundred  and  four  of  the  Code  of  Civil  Pro- 
cedure; providedy  that  any  debt  proved  by  any  person 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debt- 
or, shall  not  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  the  pay- 
ment of  such  debt  by  such  person  so  liable;  and  the 
share  to  which  such  debt  would  be  entitled  may  be  paid 
into  court,  or  otherwise  held  for  the  benefit  of  the  par^ 
entitled  thereto,  as  the  court  may  direct. 

Preferred  claima  for  wages— Code  Civ.  Proc.  sec.  1204. 

Payment  into  court— see  Code  Civ.  Froc.  sees.  572-574, 2101. 

§  32.  No  dividend  already  declared  shall  be  distribot- 
ed  by  reason  of  debts  being  subsequently  i)roved,  buttbe 
creditors  proving  such  debts  shall  be  entitled  to  a  dip- 
dend  equal  to  those  already  received  by  the  other  credit- 
ors, before  any  further  dividend  is  made  to  the  latter; 
provided,  the  failure  to  prove  such  claim  shall  not  have  re- 
sulted from  his  own  neglect. 

§  33.  Should  the  assignee  refuse  or  neglect  to  render 
his  accounts  as  required  by  sections  thirty  and  thirty-or^ 
or  pay  over  a  dividend  when  he  shall  have,  in  the  opinion 
of  the  court,  sufficient  funds  for  that  purpose,  the  court 
shall  immediately  discharge  such  assignee  from  his  trust, 
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lall  liave  power  to  appoint  another  in  bis  place. 
sigxxee  bo  dischareed  shall  forthwith  deliver  over  to 
liS^ce  appointed  by  the  court  all  the  funds,  prop- 
>ooks,  vouchers,  or  securities  belonging  to  the  in- 
itf  ^without  charging  or  retaining  any  commission  or 
^nssttion  for  his  personal  services. 

X*reparatory  to  the  final  account  and  dividend  the 
ee  shall  submit  his  account  to  the  court  and  file  the 
ly  and  shall  at  the  time  of  filing  accompany  the  same 
skn  affidavit  that  notice  by  mail  has  been  given  to  all 
Itors  who  have  proved  their  claims,  that  lie  will  ap- 
'or  a  settlement  of  his  account,  and  for  a  discharge 
Qci  all  liability  as  assignee  at  a*  time  specified  in  such 
Ace,  T^bich  time  shall  be  not  less  than  ten  or  more  than 
BTkty  days  from  such  filing.  At  the  hearing,  the  court 
ill  audit  the  account,  and  any  j)er8on  interested  may 
pear  and  file  exceptions  in  writing,  and  contest  the 
aa.e.  The  court  thereupon  shall  settle  the  account  and 
ier  a  dividend  of  any  portion  of  the  estate  remaining 
idistxibuted,  and  shall  discharge  the  assignee,  subject 
compliance  with  the  order  of  the  court,  from  all  liabil- 
y  as  assignee  to  any  creditor  of  the  insolvent. 

E*iiial  acconnt— notice,  contest,  settlement :  compare  as  to  executor, 
c..  Code  Ciy.  Proc.  sees.  1633-1638. 

ARTICLE  V.       ; 

PARTNERSHIPS  AND  CORPORATIONS. 

§  '35.  Two  or  more  persons  who  are  partners  in  business 
lay  be  adjudged  insolvent,  either  on  the  petition  of  such 
partners  or  any  one  of  them,  or  on  the  petition  of  five  or 
nore  creditors  of  the  partnership,  in  which  case  an  order 
•hall  be  issued  in  the  manner  provided  by  this  act,  upon 
vhich  all  the  joint  stock  ana  property  of  the  partner- 
ship, and  also  all  the  separate  estate  of  each  of  tlie  part- 
lers,  sh^  be  taken,  excepting  such  parts  thereof  as  may 
9e  exempt  by  law,  and  all  tae  creditors  of  the  company,  and 
(he  separate  creditors  of  each  partner,  shall  be  allowed 
to  prove  their  respective  debts;  and  the  assignee  shall  be 
chosen  by  the  creditors  of  the  copartnership,  and  shall  also 
keep  separate  accounts  of  the  joint  stock  or  property  of 
Uie  copartnership,  and  of  the  separate  estate  of  each 
member  thereof,  and,  after  deducting  out  of  the  whole 
amoont  received  by  such  assignee,  the  whole  amount  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the 
copartnership,  and  the  net  proceeds  of  the  separate  estate 
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of  each  partner  shall  be  appropriated  to  pay  liis  sei 
creditors;  and  if  there  shall  be  any  balance  of  the 
rate  estate  of  anv-  partner,  after  the  payment  of  fais  seff  ^ 
rate  debts,  snch  balance  shall  be  added  to  the  joint  slodt ^ 
for  the  payment  of  the  joint  creditors;  and  if  there  shaft  < 
beany  oalance  of  the  loint  stock,  after  the  paymeol^' 
the  jomt  debts,  such  balance  shall  be  divided  and  appro- 
priated to  and  among  the  separate  estate  of  the  aemd  { 
partners  according  to  their  respective  right  and  inteRsi  \ 
therein,  and  as  it  would  have  been  if  the  partnership  Ini 
been  dissolved  without  any  insolvency;  and  the  samm 
appropriated  to  the  separate  estate  of  each  partner  shall 
be  applied  to  the  payment  of  his  separate  debts,  andte 
certiticate  of  discharge  shall  be  granted  or  refused  toeack 
partner  as  the  same  would  or  ought  to  be  if  the  proceed- 
ings had  been  by  or  against  him  alone  under  this  act; 
and  in  all  other  respects  the  proceedings  as  to  partnea 
shall  be  conducted  in  the  like  manner  as  if  they  nad  Iteea 
commenced  and  prosecuted  by  or  aeainst  one  pexsoA 
alone.    If  such  copartners  reside  in  different  counties, 
that  court  in  which  the  petition  is  first  filed  shsJl  retaio 
exclusive  jurisdiction  over  the  case.    If  the  petition  1m 
filed  by  less  than  all  the  partners  of  a  copartnership,  those 
partners  who  do  not  join  in  the  petition  shall  be  ordexed 
to  show  cause  why  they  should  not  be  adjudged  toheisr  { 
solvent,  in  tbe  same  manner  as  other  debtors  are  requind 
to  show  cause  upon  a  creditor's  petition,  as  in  this  act 
provided. 

Before  this  enaotment— partners  coald  not  be  adjudged  Insotvait. 
6  Cal.  195;  8  Cal.  44:  Creditors  v.  Huston,  Jnly  21st,  1880:  pnnntta 
firm  property.  Gal.  f.  Co.  v.  Halsey,  March  15th,  188D*  5  FacCIo'* 
125. 

§  36.  The  provisions  of  this  act  shall  apply  to  cdpo" 
rations,  and  upon  the  petition  of  any  officer  of  any  coipo- 
ration,  duly  authorized  by  the  vote  of  the  board  of  dinR^^ 
ors  or  trustees,  at  a  meeting  specially  called  for  4ibat 

Surpose,  or  by  the  assent  in  writing  of  a  majority  of  the 
irectors  or  trustees,  as  the  case  may  be,   or  upon  > 
creditor's  petition  made  and  presented  in  the  manner pio* 
vided  in  respect  to  debtors,  the  like  proceedines  shall  be 
had  and  taken  as  are  provided  in  the  case  of  debtoo- 
All  the  provisions  of  this  act,  which  apply  to  the  debtor, 
or  set  forth  his  duties,  examination,  and  liabilities,  or 
prescribe  penalties,  or  relate  to  fraudulent  conveya&ct^ 
payments,  and  assignments,  apply  to   each  and  er^T 
officer  of  any  corporation  in  relation  to  the  same  matten 
concerning  the  corporation.    Whenever  any  corporatioii 
is  declared  insolvent,  all  its  property  and  assets  shall  he 
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»         , 

il^ut^ed  to  the  creditors;  but  no  discharge  shall  be 
Aed  to  any  corporation. 
.•poratloziB— see  Civil  Code,  sees.  289-448. 

AETIOLB  VI. 

PROOF  OF  DEBTS. 

37.  j^ll  debts  due  and  payable  from  the  debtor  at 
time  of  the  adjadication  •£  insolvency,  and  all  debts 
li.  e:cisting  bat  not  payable  antil  a  future  time,  a  re- 
e  of  interest  being  made  when  no  interest  is  payable 
the  terms  of  the  contract,  may  be  proved  agamst  the 
Bhte  of  the  debtor. 

I  38.  All  demands  against  the  debtor  for  or  on  account 
any  goods  or  chattels  wrongfully  taken,  converted,  or 
thlield  by  him,  may  be  proved  and  allowed  as  debts  to 
d  amount  of  the  value  of  the  property  so  withheld, 
xm  tlie  time  of  the  conversion. 

g  39.  If  the  debtor  shall  be  bound  as  indorser,  surety, 
uu,  or  guarantor,  upon  any  bill,  bond,  note,  or  other 
»ecialty  or  contract,  or  for  any  debt  of  another  person, 
id  liis  liability  shall  not  have  become  absolute  until  the 
Sjudication  of  insolvency,  the  creditor  may  prove  the 
line  after  such  liability  shall  have  become  fixed,  and 
afore  the  final  dividend  shall  have  been  declared. 

§  40.  In  all  cases  of  contingent  debts,  and  contingent 
abilities  contracted  by  the  debtor,  and  not  herein  other- 
rise  provided  for,  the  creditor  mav  make  claim  therefor 
aid  have  his  claim  allowed,  with  the  right  to  share  in  the 
lividends  if  the  contingency  shall  happen  before  the 
)rder  for  the  final  dividend,  or  he  may,  at  any  time,  apply 
o  the  court  to  have  the  present  value  of  the  debt  or 
lability  ascertained  and  liquidated,  which  shall  be  done 
n  such  manner  as  the  court  shall  order,  and  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

§  41.  Any  person  liable  as  bail,  surety,  or  guarantor, 
[>r  otherwise,  for  the  debtor  who  shall  have  paid  the  debt, 
ar  any  part  thereof,  in  discharge  of  the  whole,  shall  be 
entitled  to  prove  such  debt,  or  to  stand  in  the  place  of  the 
creditor,  if  lie  shall  have  proved  the  same,  although  such 
payments  shall  have  been  made  after  the  proceemngs  in 
insolvency  were  commenced;  and  any  person  so  liable 
for  the  debtor,  and  who  has  not  paid  the  whole  of  said 
debt  but  is  still  liable  for  the  same,  or  any  part  thereof 
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may,  if  the  creditor  shall  fail  or  omit  to  prove  sodn 
prove  the  same  in  the  name  of  the  creditor. 
SnretT*!  claim  for  contribation— see  Code  Clr.  Proc 


S  42.  Where  the  debtor  is  liable  to  p|ay  rent,  or  otisi 
deot  f allins  due  at  fixed  and  stated  periods,  the  crediistj 
may  prove  tor  a  proportionate  i>art  thereof  up  to  the  tiar 
of  the  insolvency,  as  if  the  same  became  due  from  di(f  t»! 
day,  and  not  at  such  fixed  and  stated  periods.  i 

§  43.  In  all  cases  of  mnfual  debts  and  mntoal  crediii^ 
between  the  parties,  the  account  between  them  shall  N 
stated,  and  one  debt  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  and  paid.  But  no  set-off  v 
counter-claim  shall  be  allowed  of  a  claim  In  its  nature  net 
provable  a^inst  the  estate;  provided,  th^t  no  set-offer 
counter-claim  shall  be  allowed  in  favor  of  any  debtor  tt 
the  insolvent  of  a  claim  purchased  by  or  transferred  te 
him  after  the  iiling  of  the  petition  by  or  against  him,tEi 
the  purpose  of  making  such  set-off  or  counter-claim. 

Ooanter-claixn— «ec  21,  sabd.  In, 

§  44.  When  a  creditor  has  a  mortgage,  or  pledge  of 
real  or  personal  property  of  the  debtor,  or  a  lien  thereo&i 
for  securing  the  payment  of  a  debt  owing  to  him  fnnn  t^ 
debtor,  he  shall  be  admitted  as  a  creditor  only  for  da 
balance  of  the  debt,  after  deducting  the  value  of  sacb  , 
property,  to  be  ascertained  by  agreement  between  hiffl 
and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  socb 
manner  as  the  court  shall  direct;  or  the  creditor  may  R- 
lease  or  convey  his  claim  to  the  assignee,  upon  such  prop*  | 
erty,  and  be  admitted  to  prove  his  whole  debt.    If  the  , 
value  of  the  property  exceeds  the  sum  for  whidiitisso 
held  as  security,  the  assignee  may  release  to  the  creditor 
the  debtor's  right  of  redemption  thereon  on  reoeivtng  : 
such  excess ;  or  he  may  sell  tne  property,  subject  to  tbe  / 
claim  of  the  creditor  thereon,  and  in  either  case  iJieas-  | 
signee  and  creditor  respectively  shall  execute  all  deeds   | 
and  writings  necessary  or  proper  to   consummate  the   . 
transaction.    If  the  property  is  not  sold  or  released,  and 
delivered  up,  the  creditor  shall  not  be  allowed  to  prove   | 
any  part  of  his  debt. 
Incnznbered  propertj— power  of  assignee  over,  see.  21,  sobd.  fi. 

§  45.  No  creditor  proving  his  debt  or  claim  shall  be  al- 
lowed to  maintain  any  suit  at  law  or  in  equity  therefor 
against  the  debtor,  but  shall  be  deemed  to  have  waived    ' 
aU  right  of  action  and.  suit  against  him,  and  all  proceed- 
ings already  commenced,  or  unsatisfied   judgments  al-    ' 
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y  ol^'fca.ined  thereon,  shall  be  deemed  to  be  discharged 
Buxrr^zidered  thereby;  provided^  that  no  valid  lien  ex- 
^  in  eood  faith  tliereunder  shall  be  thereby  affected; 
J\LrtKer  provided,  that  a  creditor  proving  bis  debt  or 
oci  8lia.ll  not  be  held  to -have  waived  his  right  of  action 
3.11;  ai^inst  the  debtor  where  a  discharge  has  been  re- 
»d,  or  the  proceedings  have  determined  without  adis- 
rge.  And  no  creditor  whose  debt  is  provable  under 
k  act  shall  be  allowed,  after  the  commencement  of 
ceedings  in  insolvency,  to  prosecute  to  final  judgment 
r  action  therefor  against  the  debtor  until  the  ques- 
1.  of  the  debtor's  discharge  shall  have  been  deter- 
aed,  and  any  such  suit  or  proceeding  shall,  upon  the 
^lioation  of  the  debtor,  or  any  creditor,  or  of  the  as- 
7iee»  lie  stayed  to  await  the  determination  of  the  court 
inBolvency  on  the  question  of  discharge;  provided,  there 

no  Tinreasonable  delay  on  the  part  of  the  debtor,  or  of 
5  petitioning  creditors,  as  the  case  may  be,  in  prosecut- 
pr  tlie  case  to  its  conclusion ;  and  provided,  aUo,  that  if 
e  aznount  due  the  creditor  is  in  dispute,  the  suit,  by 
Bkve  of  the  court  in  insolvency,  may  proceed  to  judg- 
ant  for  the  purpose  of  ascertaining  the  amount  due, 
hicli  amount  may  be  proven  in  insolvency,  but  ezecu- 
on.  shall  be  stayed  as  &toiessLid\  provided  further ^  that 
^liere  a  valid  lien  or  attachment  has  been  acquired  or 
scnred  in  any  such  action,  and  an  undertakmg  been 
ffered  and  accepted  in  lieu  of  such  lien  or  attachment, 
be  case  may  be  prosecuted  to  final  judgment  for  the  pur- 
loeeof  .fixing  the  liability  of  the  sureties  upon  such  un- 
Lertaiking;  but  execution  against  the  insolvent  upon  such 
cidgment  shall  be  stayed. 

Diflcharge— sec.  48  et  seq. 

Undertaking  to  prevent  attachment— and  to  release  same,  see  Code 
At.  Proc  sees.  610, 655  and  notes.  « 

Stay  oi  execution— see  Code  Civ.  Froc  see.  681». 

g  46.  Any  person  who  shall  have  accepted  any  prefer- 
ence, having/ reasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the  debtor  contrary  to  any  provi- 
sion of  this  act,  shall  not  prove  the  debt  or  claim,  on  ao- 
eoant  of  which  the  preference  was  made  or  given ;  nor 
shall  he  receive  any  dividend  thereon  until  he  shall  first 
have  surrendered  to  the  assignee  all  property,  money, 
benefit,  or  advantage  receivea  by  him  imder  such  prefer- 
ence. 

ZVandnlent  preferences  and  tranafer»-sec.  55. 

§  47.  The  court  may,  upon  the  ai^lication  of  the  as- 
signee, or  of  any  creditor  of  the  debtor,  or  without  any 

Cods  Civ.  Pboc— 50. 
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application,  before  or  after  adjadication  in  inaolTeney, 

examine  npon  oath  the  debtor  in  relation  to  bis  proi>eTtT 

and  his  estate,  and  any  person  tendering  or  making  proa 

of  claims,  and  may  sabpcena  witnesses  to  give  eTidfloee 

relating  to  such  matters.    All  examinations  of  Tv^itnesses 

shall  be  had  and  depositions  shall  be  taken  in  accordazMe 

with  and  in  the  same  manner  as  ia  provided  by  the  Code 

of  Civil  Procedure. 

Sabpo&na— see  Code  Clr.  Proc.  sec.  1965  etseq. 

Examination  of  witnesses—generai  nilcs.  Code  Cir.  Proc.  90  4 
9eq.:  rights  and  duties  of  witnesses,  sec.  2064  et  »eq, 

DepoBitionft-<;ode  Cir.  Proc.  sees.  2019-2038. 

AETICLE  VII. 


§  48.  At  any  time  after  the  expiration  of  three  raontfai 
from  the  adjudication  of  insolvency,  the  debtor  may  ap- 
ply to  the  court  for  a  discharge  from  his  debts,  and  the 
court  shall  thereupon  order  notice  to  be  given  to  all  cred- 
itors, who  have  proved  their  debts,  to  appear,  on  a  day 
appointed  for  that  purpose,  and  show  cause  why  a  dis- 
charge should  not  be  granted  to  the  debtor;  said  notice 
shall  be  given  by  mail  and  by  publication  at  least  once  a 
week,  for  four  weeks,  in  a  newspaper  published  in  the 
county,  or,  if  there  be  none,  in  a  newspaper  published 
nearest  such  county;  provided^  that  if  no  debts  nave  been 
proven,  such  notice  snail  not  be  required. 

Service  by  mail— of  notice  to  creditors,  compare  see.  ln» 

§  49.  No  discharge  shall  be  granted,  or  if  granted 
shall  be  valid,  if  the  debtor  shall  have  sworn  falsely  in 
his  affidavit  annexed  to  his  petition,  schedule,  or  inven- 
tory, or  upon  any  examination  in  the  course  of  the  pro* 
ceedings  in  insolvency,  in  relation  to  any  material  fact 
concerning  his  estate,  or  his  debts,  or  to  any  other  mate- 
rial fact;  or  if  he  has  concealed  any  part  of  his  estate  or 
effects,  or  any  books  or  writings  relating  thereto;  or  if 
he  has  been  guilty  of  fraud  or  willful  neglect  in  the  caie, 
custody,  or  delivery  to  the  assignee  of  the  property  be- 
longing to  him  at  the  time  of  the.  presentation  of  his 
petition  and  inventory,  excepting  such  property  as  he  ia 
permitted  to  retain  under  the  provisions  of  this  act,  or  if 
he  has  caused  or  permitted  any  loss  or  destruction  thereof; 
or  if,  within  one  month  before  the  commencement  of  each 
proceedings,  he  has  procured  his  lands,  goods,  money  or 
chattels  to  be  attached,  or  seized  on  ezecation;  or  if  he 
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ft  destroyed,  mutilated,  altered,  or  falsified  any  of  his 
c>ks,  documents,  papers,  writings,  or  securities,  or  has 
ide  €>x  been  privy  to  the  making  of  any  false  or  fraudu- 
K^  exUnry  in  any  book  of  account  or  other  document  with 
^Gxxt  to  defraud  liis  creditors;  or  if  he  has  given  any 
kacLulent  preference  contrary  to  the  provisions  of  this 
t,  or  made  any  fraudulent  payment,  gift,  transfer,  con- 
tyance,  or  assignment  of  any  part  of  his  property,  or 
IS  lost  any  part  thereof  in  gaming,  or  has  admitted  a 
Iso  or  fictitious  debt  against  his  estate,  or  if,  having 
lo^wledge  that  any  person  has  proven  such  false  or  fictl- 
[>i]S  debt,  he  has  not  disclosed  the  same  to  his  assignee 
Itbixi  one  month  after  such  knowledge;  or  if  being  a 
■ercbant  or  tradesman  he  has  not,  subsequently  to  the 
eusafieof  this  act,  kept  proper  books  of  account;  or  if 
B  or  any  other  person  on  his  account,  or  in  his  behalf, 
as  influenced  tne  action  of  any  creditor  at  any  stage  of 
ne  proceedings,  by  any  pecuniary  consideration  or  obli- 
ation;  or  if  he  has  in  contemplation  of  becoming  insolv- 
nt  made  any  pledge,  payment,  transfer,  assignment,  or 
onveyance  of  any  part  of  his  property,  directly  or  indi- 
ectly,  absolutely  or  conditionally,  for  the  purpose  of 
»ref  ering  any  creditor  or  person  having  a  claim  against 
lim^  or  who  is  or  may  be  under  liability  for  him,  or  for 
ibe  purpose  of  preventing  the  property  from  coming  into 
ihe  Bands  of  the  assignee,  or  of  being  distributed  under 
ibis  act  in  satisfaction  of  his  debts;  or  if  he  has  been  . 
sonvicted  of  any -misdemeanor- under 'this  act,  or  has 
been  guilty  of  fraud  contrary  to  the  true  intent  of  this 
net;  or  in  case  of  voluntary  insolvency  has  received  the 
benefits  of  this  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application 
for  discharge.  And  before  any  discharge  is  granted,  the 
debtor  shall  take  and  subscribe  an  oath  to  the  effect  that 
be  has  not  done,  suffered,  or  been  privy  to  any  act,  matter, 
or  thing  specified  in  this  act,  as  ground  for  withholding 
such  discharge  or  as  invalidatmg  such  discharge,  if 
granted. 

Books  of  account— see  as  to  effect  of  faUure  to  deposit,  sec  22ii. 

•  Fraudulent  preferences  and  transfers— sec  55  and  notes. 

Frand-Hirenerally,  Civil  Code,  sec.  3441;  2  Cal.  107, 269, 326;  6  CaL  161; 
6  CaL  47,  eM,  670;  7  Cal.  206;  8  Cal.  87 ;  13  Cal.  45. 281 ;  13  Cal.  76;  19  CaL 
IQ2;  21  CaL  402;  25  Cal.  653;  26  Cal.  309;  35Cal.223:  87  Cal.328;  49  CaL 
CM;  00  CaL  132:  frandulent  intent,  CirU  Code,  sec.  3442;  7  Cal.  301, 603:  . 
8 CaL  118.  12  Cal.  45;  14  CaL  165;  24  Cal.  502;  36  CaL  158;  43  CaL  861;  48 
CaL  581;  48  CaL  899;  50  Cal.  133:  penalty,  sec.  66. 

§  50l  Any  creditor  opposing  the  discharge  of  a  debtor 
■hall  file  specifications,  in  writing,  of  the  grounds  of  his 
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opposition,  and  after  the  debtor  has  filed  and  served  til 
answer  thereto,  which  pleadings  shall  be  verified,  tbi 
coort  shall  try  the  issue  or  issues  raised,  with  or  widnat 
a  jury,  according  to  the  practice  provided  by  law  in  ciTil 
actions. 

Oppositibn  to4i8  harge— for  defects  of  petitioa  or  sebedolet,  4CiL 
337 ;  32  Cal.  406:  by  creditor  not  named,  4  GaL  337 :  fraud,  setting  f«tt 
facts,  37  Cal.  354;  39  Cal.  123. 

Verification  of  p  eadings— see  Code  Clr.  Proc.  sec.  446  aad  uttn 
Conduct  of  trial— In  civil  actions,  see  Code  Civ.  Proc.  seci 


§  51.  If  it  shall  appear  to  the  court  that  the  debtor  bti 
in  all  things  conformed  to  his  duty  under  this  act,  and 
that  he  is  entitled  under  the  provisions  thereof  to  recdrB 
a  discharge,  the  court  shall  grant  him  a  discharge  ircmtSl 
his  debts,  except  as  hereinafter  provided,  and  shall  givQ 
him  a  certificate  thereof,  under  tbe  seal  of  the  conn,  in 
substance  as  follows:    In  the  Superior  Court,  of  tbe 

county  of ,  State  of  California.     Whereas, has 

been  duly  adjudged  an  insolvent  under  the  insolvent  lavs 
of  t^is  State,  and  ai)pears  to  havo  conformed  to  all  tbe 
requirements  of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  said be  forever  discharged  from  all 

debts  and  claims,  which  by  said  insolvent  laws  are  made 
provable  against  his  estate,  and  which  existed  on  tbe — 

day  of ,  on  which  the  petition  for  adjudication  ms 

filled  by  [or  against]  him,  excepting  such  debts,  if  any,a8 
are  by  said  insolvent  laws  excepted  from  the  operatk» 
of  a  discharge  in  insolvency.    Given  under  my  hand,  and 

the  seal  of  the  court,  this of ,  a.  d.  18 — .    Attest) 

-J  Clerk.    [Seal.]    ,  Judge. 


del 

acting ^  „ 

this  act,  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  said  debt;  and 
no  discharge  granted  under  this  act  shall  release,  d^- 
charge,  or  affect  any  person  liable  for  the  same  debt  for 
or  with  the  debtor,  either  as  partner,  joint  contractor 
indorser,  surety,  or  otherwise. 
Fidncianr  character  of  debt—prevents  discharge,  4G  GaL  fi47. 

§  53.  A  discharge,  duly  granted  under  this  act,  sball 
with  the  exceptions  aforesaid,  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands,  set  forth  in  bis 
schedule,  or  which  were,  or  miglit  have  been  proved 
against  his  estate  in  Insolvency,  and  may  be  pleaded  by  a 
simple  averment,  that  on  the  day  of  its  date  such  do- 
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«• 

Bfciwe  was  granted  to  him,  setting  forth  the  same  in  fall, 

A  Slie  same  shall  he  a  complete  bar  to  all  suits  brought 

.Ckx^y  such  debts,  claims,  liabilities,  or  demands,  and  the 

replicate  shall  be  prima  facie  evidence  in  favor  of  such 

M;»  stud  of  the  regularity  of  such  discharge ;  provided^  kow^ 

sTTy  tihat  any  creditor  of  said  debtor,  whose  .debt  was^ 

•o-ved  or  provable  against  the  estate  in  insolvency,  who ' 

tall  see  fit  to  contest  the  validity  of  such  discharge  on 

\j&    sround  that  it  was  fraudulently  obtained,  ana  who 

3^  discovered  the  facts  constituting  the  fraud  subsequent 

>  -fclae  discharge,  may,  at  any  time  within  two  years  after 

le  dlate  thereof,  apply  to  the  court  which  granted  it  to  set 

»icle  and  annul  the  same,  or  if  the  same  shall  have  been 

ie343.ed,  the  effect  thereof  may  be  avoided  collaterally 

X^oxi  any  such  grounds. 

X>ecree  of  discharge— effect  of,  14  Gal.  173;  17  Gal.  618;  34  CaL  96: 
rlien  no  defense,  26  Cal.  279;  38  Cal.  196. 
ILttacking  discharge— 41  CaL  123. 

.  8  S4.  The  refusal  of  a  discharge  to  the  debtor  shall  not 
LSect  the  administration  and  distribution  of  his  estate 
vckder  the  provisions  of  this  act. 

ARTICLE  VHL 
E-RiliXTDXTIJINT  PREFERENCES  AND  TRANS- 


§  55.  If  any  person  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  one  month  before  the  filing  of 
a  petition  by  or  against  him,  with  a  view  to  give  a  prefer- 
ence to  any  creditor  or  person  having  a  claim  against  him, 
or  -who  is  under  any  liability  for  him,  procures  any  part  of 
his  property  to  be  attached,  sequestered,  or  seized  on  exe- 
cution, or  makes  any  payment,  assignment,  transfer,  or 
conveyance  of  any  part  of  his  property,  either  directly  or 
indirectly,  absolutely  or  conditionally,  the  person  receiv- 
ing such  pavment,  pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  attachment  or 
seizure,  having  reasonable  cause  to  believe  that  such  per- 
son is  insolvent,  and  that  such  attachment,  seizure,  pay* 
ment,  pledge,  conveyance,  transfer,  or  assignment  is  made 
with  a  view  to  prevent  his  property  from  coming  to  his  as- 
signee in  insolvency,  or  to  prevent  the  same  from  being  dis- 
tributed ratably  among  his  creditors,  or  to  defeat  the  oDject 
of,  or  in  any  way  hinder,  imj)ede,  or  delay  the  operation  of 
or  to  evade  any  of  the  provisions  of  this  act,  such  transfer, 
payment,  conveyance,  pledge,  or  assignment  is  void,  and 
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the  aasignee  may  recover  the  property,  or  the  value  tfafsie- 
ol,  as  assets  of  such  insolvent  debtor;  and  if  Bach  sale, 
assignment,  transfer,  or  conveyance  is  not  made  in  .the 
usual  and  ordinary  course  of  business  of  the  debtor,  t]ist 
fact  shall  }}e  prima  facis  evidence  of  fraud. 
.  Frandaleot  preferences  and  transfers— CivU  Code,  sees.  343i^-3ie;S 
CbL  488;  10  Cal.  227, 269:  12  Cal.  281;  13  CaL  &;  19  CaL  41;  21  CaL  U;  8 
Cal.  194;  23  Cal.  233, 614;  84  Cal.  86, 100:  S5  CaL  223,  S02:  37  CaL  3S;  41 
CaL 239, 545:  42  Cal.  361;  49 Cal. 620;  51  CaL 621;  63 CaL  197. 


Assignments  for  benefit  of  creditors— Civil  Code,  sees.  3449-34n;  i 

210;  8  CaL  162;  10  C 

ABTIGLE  IX. 


CaL  107;  3  CaL  471:  6 CaL  210;  8  CaL  162;  10  CaL 269, 274;  12  CaL  40;  U 
CaL490:41CaL«6l 


§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent-shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  propcv- 
ty  belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or'cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  orcaoae 
to  be  removed,  the  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession  of  the  as- 
signee in  insolvency,  or  to  hinder,  impede,  or  delay  Isb 
assignee  in  f  ecovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shall  spend  any  part  thereof  in  gaming;  or  shall,  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  ahul  faU  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof:  or  shall  at- 
tempt to  account  for  any  of  his  property  by  fictitious  loss- 
es or  expenses;  or  shall,  within  three  mouths  before  the 
commencement  of  proceedings  in  insolvency,  nnder  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  pe^ 
son  any  goods  or  chattels,  with  intent  to  defraud;  or  shul, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolT- 
ency,  pawn,  pledge,  or  dispose  of  otherwise  than  by  bona 
fide  transactions  in  the  ordinary  way  of  bis  trade,  any  of 
his  goods  or  chattels  which  have  been  obtained  on  credit 
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jl  rexsain  unpaid  for,  he  shall  be  deemed  guilty  of  mis- 
jnesLxior,  and,  upon  conviction  thereof,  shall  be  pun- 
bed  l^y  imprisonment  in  the  county  jail  for  not  less  tlian 
re^  xxionths  nor  more  than  two  years, 
lozxcoaling  propert7i  eto.— 6ee  Penal  Code,  lec  IM. 
fVaLi&diilant  dealing  with  books  or  wrlting^-aee  Pexud  Code,  sec. 


:.I9»;  19Ca].143. 
EVai&diilant  preferences  and  transfers— eec  fi8i>. 

ARTICLE   X. 

MJSCXSLZaANSOITS. 

g  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 

!al;ioxi,  the  proceedings  shall  be  continued  and  concluded 

a  lUce  manner  and  with  like  validity  and  effect  as  if  he 

ia€l  lived. 

Oosxtinaance  of  proceedings— after  death  of  party,  compare  Code 
nv.  I*roc.  sec  88S. . 

§  S8.  Pending  proceedings  by  or  against  any  person, 
copKartnership,  or  corporation,  no  Statute  of  Limitations  of 
Ui&  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor.- 

Xaimitationa  generally— see  Code  Cir.  Froc.  sec  S12i». 

S  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  authorized 
agent. 
Attomey-eee  Code  Cir.  Proo.  sec  276  et  teq. 


§  GO.  It  shall  be  the  duty  of  the  court  having  jurisdic- 
lion  of  the  proceedings,  to  exempt  and  set  apart  for  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
foar  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  from  execution— see  Code  CW.  Proc  sec  690  and 
.notes. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  plural,  and  in  the  plural,  the  singular,  and  the  word 
<*  debtor^'  includes  partnerships  and  corporations. 

Mi^anlng  of  words— compare  Code  Cir.  Proc.  sec  17. 


I 
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§  63L  A  leoeiTer  may  be  appdntod  Yty  the  coosJ 
trmch  an  tnsolTent  pioceediiig  is  pending  before  tha m 
tion  of  an  assignee: 

1.  Upon  the  application  of  creditors,  wbere  it  is  abst 
that  the  property,  or  any  portion  thereof,  is  in  dangsi 
beinff  lost,  remoTed,  or  materially  injured; 

2.  In  all  otber  cases  where  receivers  are  appointed,^ 
the  usages  of  courts  of  equity.  And  thereupon  tbe 9 
pointment,  oath,  undertaking,  and  powders  of  such  reoe 
er  shall,  in  all  respects,  be  r^alated  by  the  £^neral  Ifl 
of  the  State  applicable  to  receiTers. 

Bacatren— see  Code  Or.  Proc  sec  56i  er  jcg. 

§  64.  All  sections  of  the  Code  of  Civil  Procednn  I 
the  State  of  California  relating  to  contempts  are  2ieni| 
made  applicable  to  all  proceedings  under  this  act.  Jb 
appeal  shall  be  allowed  to  the  Supreme  Ck>art  from  m 
order  adjudging  any  i)eison  guilty  of  contempt  of  cooit 

Contempts   oecs.  12a»-1223, 907-91Q;  also  sees.  138;  U3»  1016,  II6B1  Jfi 

Appeal  to  Saprema  Oooxt-aee.  67. 

§  65.  When  an  attachment  has  been  made  and  is  not 
dissolved  before  the  commencement  of  proceedings  iai> 
solvency,  or  is  dissolved  by  an  undertaking  given  by  tii 
defendant,  if  th'e  claim  upon  which  the  attachment  suit 
was  commenced  is  proved  against  the  estate  of  the  debt- 
or, the  plaintiff  may  prove  the  le^pal  costs  and  disbtIIS^ 
xnents  of  the  suit,  and  of  the  keeping  of  the  property,  and 
the  amount  thereof  shall  be  a  preferred  debt.    In  all  cod- 
tested  matters  in  insolvency  the  court  may,  in  its  discn- 
tion,  award  costs  to  either  party,  to  be  paid  by  the  other, 
or  to  either  or  both  parties;  to  be  paid  out  of  the  estate, 
as  justice  and  equity  may  require;  in  awarding  costs,  tia 
court  may  issue  execution  therefor.    In  all  involuntaij 
cases  under  this  act,  the  court  shall  allow  the  petitioning 
creditors  out  of  the  estate  of  the  debtor,  if  any  adjudica- 
tion of  insolvency  be  made,  as  a  preferred  claim,  all  legal 
costs  and  disbursements  inciLrred  by  them  in  that  Be- 
half. 

Attachment— see  Code  Gir.  Proc.  sec  937  et  aeq. 

§  66.  The  court  may,  upon  the  application  of  the  debt- 
or, if  it  be  a  voluntary  petition,  or  of  the  petitioning  cred- 
itors, if  a  creditor's  petition,  dismiss  the  petition  and  dis- 
continue the  proceedings  at  any  time  before  the  appoint- 
ment of  assignee;  after  the  appointment  of  assignee  no 
dismissal  shall  be  made  without  the  consent  of  all  parties 
interested  in  or  affected  thereby. 
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Jk.n  api>eal  may  be  taken  to  the  Supreme  Court 
'.-jie  followinji^ cases: 

CVom  an  order  granting  or  refusing  an  adjudication 
^fBolvency; 

z  -^llo^wing  or  rejecting  a  creditor's  claim,  in  whole  or 
-art; 
^-  Overruling  a  motion  for  a  new  trial; 

-  Settling  an  account  of  an  assignee; 

-  ^s^ainst  or  in  favor  of  setting  apart  homestead  or 
ar  property  claimed  as  exempt  mm  execution; 

z     Granting  or  refusing  a  discharge  to  the  debtor. 
n  fie  notice,  undertaking,  and  procedure  on  appeal  shall 
if  orm  to  the  general  laws  of  this  State  regulating  apr 
\ls  in  civil  cases,  except  that  when  the  assignee  has 
rren  an  official  undertakmg  and  appeal  from  a  judgment 
-order  in  insolvency,  his  official  undertaking  stands  in 
zB  place  of  an  undertaking  on  appeal,  and  the  sureties 
jerein  are  liable  on  such  undertakmg. 
1  A.ppeal  in  contempt  cases^sec.  64. 

Aj>peal8-^ln  general,  see  Code  Clr.  Froc.  seca.  9S6-0S9:  notice,  sec 
me  Civ.  Froc.  sec.  940  and  note:  undertaking,  see  Code  Cir.  Froc 
940, 941,  and  notes. 


-^Official  nndertaking— in  Ilea  of  usual  bond,  compare  Code  Cir. 
Joe.  sec  96S. 

■'  §  68.  All  acts  and  parts  of  acts  in  conflict  with  tin 
sftovisions  of  this  act  are  hereby  repealed;  provided^  houh 
[loer,  that  such  repeal  shall  in  no  manner  invalidate  or  af* 
:^t  any  case  in  insolvency  instituted  and  pending  in  any 
court  prior  to  the  day  when  this  act  shall  take  effect. 
Bepeals-'See  Code  Cir.  Froc.  sec.  18ii. 
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[An  Act  concerning  actions  for  libd  and  afamler.] 

Section^.    In  an  action  for  libel  or  slander  the  dot 
shall,  before   issuing   the   sammons  theieiii,    require  a 
written  undertakiog  on  the  part  of  the  plaintiff  in  ^ 
sum  of  five  hundred  (500)  dollars,  with  at  least  two  «»> 
pet  en  t  and  suflBcient  sureties,  specif  yii^  their  ocea^ 
tioDS  and  residences,  to  the  effect  that  if  the  action  lie 
dismissed  or  the  defendant  recover  judgment,  that  ibej 
will  paj  such  costs  and  charges  as  may  be  awarda/ 
agaiDst  the  plaintiff  by  judgment,  or  in  the  progress  d 
the  action,  or  on  an  appeal,  not  exceeding  the  sum  sped- 
fied  in  the  undertaking.    An  action  brought  without  tiF 
ing  the  undertaking  required  shall  be  dismissed. 

Sec.  2.  Each  of  the  sureties  on  the  undertaking  meB- 
tioned  in  the  first  section  shall  annex  to  the  same  id 
affidavit  that  he  is  a  resident  and  householder  or  free- 
holder within  the  county,  and  is  worth  doable  the  amoosK 
Bpecitied  in  the  undertaking,  over  and  above  all  his  jost 
debts  and  liabilities,  exclusive  of  property  exempt  from 
execution. 

8ec.  3.  Within  ten  days  after  the  service  of  the  sum- 
moDs  the  defendants,  or  either  of  them,  may  give  to  the 
plaintiff  or  his  attorney  notice  that  they  or  he  except  to 
tHe  sureties  and  require  their  justification  before  a  jadga 
of  the  court  at  a  specified  time  and  place,  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter,  ex- 
cept by  consent  of  parties.  The  <^ualifications  of  the  sure- 
ties shall  be  as  required  in  their  affidavits.  [In  effect 
April  16th,  1880.] 

Sec.  4.  For  the  purpose  of  justification,  each  of  the 
sureties  shall  attend  before  the  judge  at  the  time  and 
place  mentioned  in  the  notice,  and  may  be  examined  on 
oath  touching  his  sufficiency  in  such  manner  as  the  jadge 
in  Ins  discretion  shall  think  proper.  The  examination 
shall  be  reduced  to  writing  if  either  party  desires  it 

Sec.  5.    If  the  judge  find  the  undertaMng  sufficient^  be 
shall  annex  the  examination  to  the  undertaking,  and 
indorse  his  approval   thereon.    If   the   sureties  tail  to 
appear,  or  the  judge  finds  the  sureties  or  either  of  tbem 
insufficient,  he   shall  order  a  new  undertaking  to  be 
given.    The  judge  may  also  at  any  time  order  a  nev 
additional   undertaking   upon   proof   that  the  sure 
have  become  insufficient.    In  case  a  new  or  additic 
undertaking  is  ordered,  all  proceedings  in  the  case  bL 
be  stayed  until  such  undertaking  is  executed  and  fil 
with  the  approval  of  the  judge. 
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QUO.  6.     If  the  nndertakine  as  required  be  not  filed  in 

I  dsLys  after  the  order  therefor,  the  judge  or  court 

II  order  the  action  to  be  dismissed. 

EO.  7.  In  case  plaintilP  recovers  judgment,  he  shall  be 
yygvG^  as  costs  one  hundred  (100)  dollars,  to  cover  coun- 

fees,  in  addition  to  the  other  co9ts.  In  case  the  action 
iismissed,  or  the  defendant  recover  judgment,  he  shall 

QblXowed  one  hundred  (100)  dollars,  to  cover  counsel 
s8,  in  addition  to  the  other  costs,  and  judgment  there- 
r  Bball  be  entered  accordingly.  [Approved  March  23rdy 
r2.      Stat.  1871-72,  p.  533.] 


[Section  280  of  the  old  Practice  Act,  which  came  to  be 
I€8  of  the  Code  of  Civil  Procedure,  was  amended  during 
le  session  of  1871-72,  and  amendments  of  that  session 
aperseded  the  Codes. 

S  280.  The  expenses  of  the  referees.  Including  those  of 
,  surveyor  and  his  assistant  when  employed,  shall  be 
iscertained  and  allowed  by  the  court,  and  the  amount 
hereof,  together  with  the  fees  allowed  by  law  to  the  ref- 
^xees,  and  siich  attorney' 8  fees  expended  for  the  common 
ien/^fU^  both  for  plaintiff  and  defendants^  aa  the  Court  shall 
ieemjttst  aiid  proper,  soall  be  apportioned  among  the  dif- 
Cerent  parties  to  the  action. — Amendment  of  march  4tA, 
1872.     Stat.  1871-72,  p.  230.] 
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ZThe  nferenees  are  to  the  teetUnu,^ 

iment— action  not  to  abate  by  death  or  other  dlsabiUtT*  S  S86w 
action  ndt  to  abate  by  transfer,  885. 
of  nulsaace,  action  for,  731. 

eriatlons— use  of,  188. 

mce— at  trial  waires  Jury,  631. 

from  State,  effect  on  Statute  of  Limitations,  351. 

pablication  of  service  on,  413. 

of  evidence,  ground  for  continuance,  58S. 

of  witness,  deposition  may  be  taken,  2020. 

entee— appointment  for,  in  probate  proceedings,  1718. 

tract— in  partition  suits,  800. 
costs  for,  when  allowed,  T9d* 
to  be  verified,  800. 
by  executors  and  administrators,  1622-1613. 

ddent— a  ground  for  new  trial,  657. 

lonnt— copy  of,  may  be  demanded,  454. 
how  stated  in  pleadings,  454. 
Items  of,  need  not  be  pleaded,  454. 
further  account  may  be  ordered,  454. 
reference  on  Judgment  by  default,  585. 
reference,  and  trial  by  referees,  639. 
to  be  rendered  by  special  administrator,  1417. 
to  be  rendered  by  persons  trusted  with  estate,  1461. 
to  be  rendered  by  surviving  partner,  1585. 
In  case  of  executors  and  administrators,  1638. 
Unal  account  of,  1652. 

proceedings  in  case  of  neglect  to  render,  1658. 
order  to,  may  issue  against  public  administrator,  1785. 
of  publio  administrator,  when  to  be  made,  1739. 
of  joint  guardian  may  be  allowed,  1775. 

Mounting  and  settlements— action  for,  for  rents  pending  redemp- 
tlon^707. 

See  £XS0TTTOBS  AKD  ADMIKISTaATOBa.^ 

Mxued  right— not  affected  by  Codes,  8. 

Akaowledgments— Judicial  officers  may  take,  17S. 

«t-8eeOoDB  ov  GnriL  PBOOBDnitx. 

Ation-Oode  not  to  effect  pending,  8. 
definition  of.  22. 
are  of  two  kinds.  24. 
<me  form  of,  only,  of  civil  action,  307. 
against  husband  and  wife,  when  wife  may  defend  alone,  871. 
does  not  abate  by  death,  etc..  385. 
agshist  executors  and  administrators,  1682, 1584. 
against  Joint  debtors,  9B»-894. 
agataist  steamers,  boats,  and  vessels,  813-^. 
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Action—  Continued. 

■gainst  sheriff  for  official  acts.  105S. 

against  sureties  onarr^t  and  bail,  490. 

against  two  or  more,  proceedings  tbereon,  414. 

arbitration  revoking  submission  to,  1290. 

between  busband  and  wife,  370. 

by  whom  prosecuted,  SO,  807. 

by  assignee,  968. 

by  executors  and  administrators,  1683, 1590. 

by  father  or  mother,  for  injury  or  death  of  child,  971. 

by  father  or  mother,  for  seduction  of  dauf^ter,  376. 

by  guardian,  for  injury  or  death  bf  ward,  370. 

by  guardian,  for  seduction  of  ward,  375. 

by  guardian,  for  property  of  ward,  1769. 

by  purchaser,  at  sheriff's  sale  after  eviction,  708r 

bv  receiver  668 

by  representative,  for  death  of  person,  377. 

by  State,  440. 

by  surety,  to  comp^  satisfaction  of  a  debt,  1OS0. 

by  unmarried  female,  for  seduction,  874. 

by  whom  prosecuted,  30. 

commencement  of,  350, 40S. 

consolidation  of,  1048. 

causes  of,  which  may  be  united.  427. 

continuance  in  case  of  death,  etc.,  385. 

costs,  when  allowed  In,  1022-1039. 

costs,  when  several  actions  are  united,  1023. 

depositions  in,  2020, 2021. 

dismissal  of,  681. 

for  condemnation  of  lands,  proceedings  In,  124S-129S. 

for  damages  against  defaulting  witness,  1992. 

for  damages  for  usurpation  oiol&ce  or  franchise,  807« 

for  death  or  Injury,  who  may  sue,  376, 877. 

for  delivery  of  personal  property,  500-821. 

for  foreclosure,  form  of,  726-728. 

for  foreclosure  of  liens,  1191-1190. 

for  libel  and  slander,  460. 

for  liens  may  be  consolidated,  1196. 

for  nuisance,  731. 

for  partition  of  real  property,  752-797. 

for  recovery  of  estate  sold  by  guardian,  1806. 

for  determining  conflicting  claims  to  real  property,  79B-7flL 

for  seduction,  who  may  sue,  374, 875. 

for  trespass  on  realty,  733, 1583. 

for  usurpation  of  olnce  or  franchifle,  802-810. 

for  waste,  732, 1583. 

form  of,  307. 

ffuardian  power  to  bring,  1709. 

includes  special  proceedings,  36L 

in  Justices'  Courts,  aSH-im. 

how  commenced,  405. 

limitation  of  action  on  guardian's  bond.  1805. 

limitation  of,  for  recovery  of  estate  sold,  1806. 

limitation  of  actions,  312-362. 

limitations  in  other  than  real  actions.  835-348. 

iimitatious  of  actions  for  vacating  sales,  1578. 

limitation  of,  how  affected  by  Code,  0. 

limitation  of,  on  preferred  claim  for  wages,  1S06. 

manner  of  commencing,  407-412. 

may  be  retried  on  failure  of  verdict  or  dlscliazffe  of  iiii7,fl& 

may  proceed  after  Judgment  against  oneof  sevend  ' 

on  undertalcUig  In  provisional  remedies,  852. 
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— Continued. 

1  BabmlMlon  10 arblCratlon  revoked,  VHX. 
Qlxniilof  ailmlnlitrstor.by  cDulmlnlstrator,  IJn. 
a  bona  of  BuanUan,  I8U4. 
•rtlvs  tn,  bow  deglgnated,  M8. 
•rUea  to,  ail-38!i. 

mdlnK,  wUen  deemBa,  1M9. 
lendliuc,  ground  for  aemuircr,  130, 
>eopla  ootreqaired  to  ulvs  lioiia?  In.  IMS. 
:;enoiwl,  Duurba  had  far  lieu  o[  IsUor,  ate.,  1197. 
Dlacool  trl&Cot.M'^MO'. 
plaoQ  of  trial,  change  of,  39;-t0tl. 


tlmoiiy,  when  to  be  taken  b^  clerii,  injl. 
Bo  proBBOutad  by  reaJ  purly  la  Interest,  3ffl. 
comitel  an  aocountlnn  for  renlfl  ajid  proflla,  1117- 
dBtBrralno  Bdvarao  c^lms  to  rBal  property,  T»-7« 


lloiu— In  Jnitleei'  Coorla,  hoir  sntltled,  M. 

upaaiancslDiM!. 

tfetMot  dofBaOHit  in,  8SI-8U. 

Mlaeimant  when  nuv  UauB,  i»^t». 

ddmud  dulfSMvpiocMCUogi  In,  «a. 

S)e«dliialD,B3i43>. 

SlKaoflrbl,Ul-8U. 

plaoaot  trial,  chanss  of,  S92. 

procHdlngi  after  onaBio  of  venue,  eW. 

proTMoiu  M  Codfl  appucabie,  W9. 
at»-o(  foMgn  eneottve,  aa  evidence,  1918. 

oi  mmild^  corporatioD,  as  erldeace,  iglB 

dedanUtm  ot  pw^,  as  CTldence,  IjTO. 
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lOnr;,  from  Urns  to  Umi 

£oay  may  be  tslen  by  drnoslUo 
on-Judicial  day,  effect  of,  ISS. 
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Adm1n<ftration~<7onft'ntt«i. 

when  may  be  summary,  1469. 

of  oaths  and  affirmations,  2093-2097. 

Administrator-costs  In  actions  by  or  affalnst,  lOSL 
may  sue  alone  in  his  legal  capacity,  S69. 
may  sue  for  death  or  injury  of  person,  J77. 
may  be  excused  f romefving  bond  on  appeoL  9M. 
to  render  account  to  Superior  Court,  U^ 
powers  of.  may  be  suspended,  1436. 

See  EXBCUTOBS  ASJ>  ADMISIflTBATOBS.  SPBOIAL  ADXH 
I8TIU.TOB8. 

Admission— Of  attorney  to  practice,  275-280. 
bv  failure  to  verify  answer,  446. 
of  fact,  to  avoid  postponement,  595. 

of  genuhieness  of  instrument  by  failure  to  reritr  answer,  4C. 
of  genuineness  of  Instrument  by  plaintiff,  44& 
of  service  of  summons,  415. 
when  genuineness  of  instrument  not  admitted,  449. 

Adrerse  claim— to  real  property,  action  to  determine,  738. 

to  personal  property,  action  to  determine,  1050. 
Adrerse  party— on  appeal,  who  is,  938. 

in  intervention,  385. 

when  notified  to  produce  written  instrament,  1938. 

Adrerse  possession— by  actual  occupation,  324. 

occupation  under  written  instrument,  when  deemed,  XH. 

to  legal  title,  must  be  shown,  323. 

what  constitutes,  under  Statute  of  Llmitatioiiis.  32S. 

Judgment  under,  322. 

written  instrument  nnder,  322-333. 

written  instrument  not  under,  324. 

eflfect  of  relation  of  landlord  and  tenant,  826. 

right  of  possession  not  impaired  by  descent,  cast,  327. 
Affidavits— definition  of,  2003. 

may  be  used,  for  what,  2009. 

before  whom  to  be  taken,  179, 259, 2012. 

before  whom  taken  within  United  States,  2013. 

before  whom  taken  in  foreign  country  or  state,  2014. 

certificate  required  to  foreign  affidavit,  2015. 

certificate  required  in  another  State,  2013. 

defective  heading,  1046. 

for  arrest  of  judgment  debtor,  715. 

for  attachment,  what  to  state,  538. 

for  a  contempt,  121 1. 

for  an  Injunction,  627. 

for  j  udgment  by  confession,  1133. 

for  mandate,  requLsites  of,  1086. 

for  prohibition,  1103. 

for  order  to  allow  amendment,  473. 

for  order  of  arrest,  481. 

for  order  of  arrest  In  Justices'  Court,  862. 

for  order  to  examine  imprisoned  witness,  1996. 

for  postponement  of  action,  695. 

for  postponement  in  Justices'  Comts,  876. 

for  pubhcation  of  summons,  412. 

for  publication  in  partition  suits,  757. 

for  review,  when  and  by  whom  made,  1089. 

for  submitting  controversy  without  action,  1138. 

in  proceedings  to  contest  election.  1115. 

In  proceedings  to  contest  administrator's  bond,  i394. 

In  proceedings  against  johit  debtors,  991. 
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i  of  alienage  on  Umttatlon  of  actlans,  SM. 

AHanatfon  after  mtt  ernninwiced,  efliBct  c^  ia  wl  •etJoia.  It^K. 

AUegatioiia— alHrmatlTe,  hj  wtaoai  mmt  be  peoTed,  1889. 
denials  of,  how  made.  417. 
If  not  controTeited,  deemed  admitted.  40. 
In  complaint  for  Intanctlon,  wbat  essential,  S3S. 
In  pleaalnga  against  loint  debtors,  9S8. 
aham  and IrreleTaat  to  be  stricken  oat,  458. 
material,  what  are,  463. 
material  oaly  need  be  prored,  lflS7. 
negatlTe,  when  mnst  be  proTod,  UV. 
to  be  liberally  constmed,  4B. 
redondant,  striking  ont,  451. 
when  deemed  admitted,  462. 
when  deemed  controTcrted,  6B. 
burden  of  proof  of,  1869, 19BL 
Tarlanee,4S»-A71. 

▲Uowanea— for  support  of  family  of  deoede&t,  1664, 1667. 
how  to  be  paid,  1467. 


AmUfoitf-aa  a  gromd  for  demurrer.  «I0. 
groonda  of  demorrer  to  answer,  441. 

Amandments-after  demurrer  filed,  472. 
by  adding  or  striking  ont  party,  471. 
by  correcting  namerof  party,  471. 
most  be  fllea  and  serred,  4s. 
of  course,  472. 
of  process,  128. 
terms  may  bo  imposed,  47S. 
to  complaint,  when  allowed,  461. 
to  complaint,  service  of.  432. 
to  pleadings  or  proceedings  generally,  473. 
to  pleadings  in  Justices'  Comts,  880. 
upon  affidavit  and  notice.  473. 
errors  and  defects  to  be  disregarded,  475. 
fictitious  name,  where  real  name  dlsoorered,  474. 
service  of,  432, 472. 
supplemental  pleadings,  464. 
vwiance.4eiMn. 

Amicable  aotioBa~1138-1140. 

Another  action  pending— ground  for  demurrer,  4M. 

I  a  pleading,  422. 
amendment,  when  allowed,  464-472. 
as  an  appearance,  1014. 

by  whom  verified,  and  form  of  verifleatloii,  448b 
constmction^f .  4S2. 

copy  of  instrument  in,  effect  of  pleading,  448. 
ero»^emands  in,  440. 
counterclaim  in.  438-4401 
defenses  In,  must  be  sepantdy  stated,  441. 
demanding  items  ol^  account,  454. 
defenses  not  raised  by,  waived.  434, 43B. 
demurrer  at  same  time  with,  4SL 
demuner  to,  443-444. 

denials  In,  437.  ^ 

disclaimer,  739. 

effect  of  omission  to  set  up  countei»«talm  In,  856^ 
effect  of  demurrer  on  answer,  472. 
errors  and  defects  in,  475. 


iments.aemag  up  TBiue,  TIL. 

ta  USi  an  d  sfflei  suits,  161. 

In  partition  ai]  Us.  76B. 

tDBctloostoqiilFt  title.  TN. 

In  umaDs  ngsiDst  BteamboatJ  sod  tps)^  KL 


In  prooeeillaa  relative  to  escheated  estates,  Wl. 
taint  debtors,  la  praceiHiln'gs  Biter  judgment,  W 


pleadluK  j  jdBmeuc.  lie. 
pleadlDg  coiidktlDi].s  nrecpdcDtt  4-^7, 
plBKllDg  Statute  or  Llinltatlnii3,<3(t. 
plmdlng  a  private  statute,  459. 


ibnaaltto  SDpnma  Ooon— la  irtialcues  from  a  Bopolar  CoaR,  Ml 
In  irhu  cteet  from  a  JoitlM'B  Conit,  ML 
Mr  aiaaMara  and  admliiinnton,  Mtt. 
nomtlitlraeUi  where  appointment  TacMed.M. 
toprobtte-mattera  to  be  taken  wlthla  (Ixit  d^i.  ITtS. 
mao  ippalate  oooit  mar  older  paynxnt  of  eoau,  I'M. 


I. 


Oaoir-CbMteiHd. 

ImD  amid,  uak 

.Jltaaf  clerk  to  tnuii 

ODjtKw  dilmed,  UB*. 


of  clerk  to  tnuKrlpC,  Ul. 


i^SdiilHnranotupellate  coaTtaii.tCT. 
nmntunfto  be  ewtuad  to  oourt  MiDiT,  9H. 

review  on*  P3&-fl39^ 

Blayuf  nrotcedlnBS.Blicn  effectefl.M 

lugicilfoH,  deiith  or  other  disability  ot 


ijv  .1  i.;n\V(iii:.iii-psas  BppoUmt*  vlOA 

Appwii  to  Snperior  OoarO-tiani  Jiutlcos'  or  PoUn  Coitta,  IM, 

tramini.ialon  of  papers  to  ■ppeUale'conrt,  9n. 

DliderlaUng  on  buiI  quallBcMloii  ol  sureues,  ns. 

ifiworproceBtllngBoa,'9W. 

— — ~  of  Bup«rtor  CODit  00,  WD. 

iwiieQr»qiilre(l,Ma. 


Mats  to  Snparloi  Oonrto— <IMMHwd. 
trial  da  »»,  wbmi,  S7S. 
iadanKmt  on.  WO. 
lees  OD,  WO. 

Code  ■eaUcoa,  SH-SU,  not  to  *Fptr  to.W. 
m  uBlnst  aMomaj  to,  Kl 


bnabaad  and  wife.  S7i 
tiinef  or.  to  bo  ln«er* 
yalye«  jOTTlcB  ot  an 

KsTioii. 

le  imdirtaklnK,  01 


^pallaM  Jnriidlctl 
ot  Saperic-'^"' 
pUoalloa-ti 
repetition 


AibHiatioii— vlut  nuy  tie  enbmlttea  to,  mnd  wb 
tltlea  cannot  bs  lubmlttea,  12H1. 
nbinluloii  to  be  lu  writing.  !'»?■ 
aabmUsloa  entered woTiler  or  court,  L3B3. 
MToatioaoI.llU. 
wwanof  BrbltnUon,  USt. 
■dtaainmenla,  12SI. 
ejaiot  ■rMtnitora,  BIR 

SdnrtSmv  OeoIilB'  qoeitlt^UH. 
^^iSm  murtM  awom,  IIH. 

fiSnro  mSwL  aolllident.  lOU,  U». 
nnninnutM  In  writing,  ino.    ^  „^ 

Inilfmeat  on  award,  when  entered,  lisa. 
Winds  for  vaeallni!  awart" 
award  Tacated  In  certE'-  - 
court  may  modify  or  c 


awanlTacated^1ncertaliicaMs^lM._  ^ 
deeUlonoE 
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Arbltretton— CMffniMtf. 

ludipnent.  wiien  not  tabject  to  appeal,  1289. 
If  Babinia«loii  to,  is  roToked,  measure  of 

Argument— ease  reserved  f  or»  when  to  be  bronslit  vpr  66k 
order  of  ,  on  trial,  607. 

Airest  and  bail— alBdaTit  for  order  of,  481. 

affldarit  in  Justices'  Courts*  862. 

airest,  bow  made,  465. 

bail  by  defendant,  486. 

bail,  allowance  of.  496. 

ball,  allowance  of,  on  arrest  for  c<Hitempt,  121S. 

bail,  bow  given,  487. 

bail  may  he  reduced.  MS,  804. 

bail,  liability  of,  490. 

ball,  snbstitnted  for  deposit,  499. 

ceruflcate  of  Judge  or  clerk.  sufAcienc7  of,  ^8. 

custodian  of  wlU,  when  subject  to,  laOS. 

deposit  to  secure  discbuge,  497. 

deposit,  when  to  be  refunded,  SCO. 

deposit  to  be  i»id  into  court,  498. 

deposit  applied  on  Judgment,  fiOOi 

dischanre,  now  eJIecteu,  486. 

escape. liability  of  sheriff,  Ml. 

execution  in  action  ou,  what  to  state,  6B2. 

exoneration  of  baU  by  death,  491. 

exoneration  by  rearrest.  488. 

for  refusal  to  obey  citation  in  probate  matters.  14eOi 

for  refusal  of  administrator  to  answer  ou  oath,  1440. 

for  forcible  entry,  when  made,  1168. 

for  contempt,  arrest  when«  1214. 

generally,  478-M4. 

m  what  cases  arrest  may  be  made,  479. 

in  probate  proceedings,  for  embezzlement  of  estate,  1460. 

in  Justices'  Courts,  proceedings  on,  861-666. 

Indgment  agalust  sheriff  as  ball,  M2. 

lusSficationof  baU,  498-495. 

liability  of  offlcerf  or  arrest  of  witness,  when,  2000l 

law  undertaking  when  required,  498. 

limitations  of  power  of  arrest,  478. 

notice  of  arrest  to  be  given  plaintifl  In  Justices'  Coiirt,  9U, 

notice  of  Justification  of  ball,  493. 

no  arrest  to  be  made  except  under  Code,  478. 

of  Judgment  debtor,  71&. 
I        of  usurper  of  office,  when,  804.  _ 

^        of  publfcadministrator,  f or  refusal  to  snbmltto  examlDatfoa,  17* 

order  of  arrest,  from  whom  obtained,  480. 

order,  form  of,  and  return,  483. 

order,  what  to  require,  483. 

order,  when  may  be  made,  483. 

order,  execution  of,  485. 

order,  may  be  vacated,  503;  804. 

order,  how  served,  484. 

of  witness  for  refusal  to  testify,  199L 

of  witness,  when  void,  2068. 

proceedings  for,  in  Justices'  Court,  861-86B. 

proceedings  against  ba'l.  490. 

proceedings  against  sheriff,  for  escape,  602. 

qnaUflcations  of  bail,  494. 

reduction  of  deposit,  497. 

release  from,  exempts  from  rearrest,  1158. 

iherlff,  discharge  o£  liability.  496. 

sheriff^  to  give  certificate  of  deposit.  487. 


tst  and  btH—OHtUaaid. 
abtria,  lodgmani  against  M  bail,  HI. 
sIwtIK  p^uv  over  money,  4i9a. 
alieHC  rnmii,  ete»  191. 
•beiUr  liable  on  an  escane,  HI. 
aniienileT  at  deteDllant  or  ball,  MS. 
amperorolBBBinarbs  aiTeBt«1.8N. 
andertakliig^  Dl^tlff,  tn. 
nndertaklDE  at  Oef eudaiit  [r»  nleaae ,  Wi . 
vBcating  oroer  ot  arreet,  DH-tM. 
iTltaess,  wheii  exonerated  tniiiii  am. 
-wltoera.  when  enUtied  to  Olsebarge  from.  JOTS. 


S-W; 


olalm  of  tlilnl     n       nia  M 

■Jlacbarge  rreen      tyi  W 

dlccliug      pp  n  M-  W. 

dls  baigo  ida  m  lur 

dlBcbarge  nl      to.     barMaraalliM 


JuUem 

ItulSQl 


■dunanl  of  propfirty^Con/iNUaJ- 
of  creilJa  In  l^{£t  of  tblnt  [taity.  M. 

Mvera]  wrlRt  aCiiiiHaneotu.  MO. 
eberin  Duy  tell  pcdiliiilJe  nroparD,  MT. 
ili»LIImiyF0UDCC(l«liU,»j7. 

time  an'?i'nnnn  "o  t'eiecntlngnrlt.  Hi. 

to  bs  lln-      d       1)    lir  MU 

una  rtok         tt  d39 

uDdcrbu.    ;   u  incdMiCnlil  n  (oUI 


AQomar— acciusCloa  BiplliiM  mntt  bs  In  mUnc,  M. 
acenaallon  muit  Im  TerUed.  991. 
acts  wliicb  lUiUect  nlm  to  oontempt.  UMl 
■dmlaslon  to  rtaotlMi  bow  effectod.  m. 
a<InilasloaluBupeTlaTCpnTtai3n. 
■dmiasloa  In  SupranM  Court.  SIT. 
timrer  to  nccoBUlaii,  liow  made,  m-M. 
Wpolntnient  [or  >liaeDl«es  to  iirabata,  ITlt. 
■piwlutDieutuneoaleatoI  probate  ot  nllLUn. 
appearance  at,  on  day  ol  trial.  lot  nmoval,  NJ. 
•nUiorltyot.iSJ. 

counot  be  apDolnlad  Tscclret,  irhai,  iU. 
certl&stei  ol  adinlmlou  oC.  3n. 
diann  ot,  In  actiuAlSMSt,  I7IS. 
eUatlon,  to  aiiswaraceyntloD,m. 
oompeuntloa  of.  UHL 

eM^ctfiui  lOT  f efoq/'eOseC  tt.Va.     „ 
oMaw  minnl  of.  nMnrequitAd.  M. 
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duties  of,  282. 

demurrer  of,  to  aecnsation,  294. 

examination  for  admlaalon.  27ft-279. 

exempt  from  Jury  duty,  aOO. 

fees  of.  1021. 

general  duties  of,  282. 

m  certain  cases  not  to  testify,  1881. 

in  Justices'  Courts,  842. 

iustlce,  or  judge  may  not  act  as,  170-171. 
ud^paient  against  on  accusation,  299. 
icense  of ,  277, 281. 

may  instruct  sheriff  what  to  attach,  543. 
may  recLuire  sheriff  to  take  property  in  replevin.  611. 
may  consent  to  waive  jury,  631. 
may  waive  findinff  of  facts,  G34. 
measure  and  mode  of  compensation,  1021. 
mnst  not  l>e  receiver,  566. 
name  of,  to  he  indorsed  on  summons,  407. 
notice  of  changeof ,  in  action,  285. 
oath  of,  on  admission,  278. 
of  otber  State,  how  admitted,  279. 
papers  to  be  served  on,  1015. 
practicing  without  license,  a  contempt,  281. 
pleadings  to  be  signed  hy,  446. 
power  of,  283. 
privileged  communications  of,  1881. 

proceeoings  for  removal  of,  287-299. 

qualifications  necessary  for  admission,  271^276* 

xisf  erence  on  accusation  against,  296. 

removal  and  suspension  of,  286-299. 

ToU  of,  to  l>e  kept,  280. 

service  of  .papers  on,  to  be  made,  1015. 

stnidng  oifroU,  286-299. 

trliOOT,  on  accusation  filed,  297. 

verification  of  accusation,  291. 

who  may  practice  in  Justices'  Courts,  842. 

Ittomey-general— duty  of,  in  proceedings  for  escheated  estates,  1272. 
need  not  verify  pleading.  446. 
may  bring  action  for  usurpation  of  office,  803, 804. 

A^wards— see  Asbitbatiov. 

Bail— defendant  discharged  on  giving.  486. 
deposit  made  instead  of,  497. 
in  contempts,  1215, 
Justiflcation  of,  493-495. 
may  be  given  by  defendant  on  arrest,  487. 
may  surrender  defendant,  488. 
may  arrest  defendant.  489. 
may  be  exonerated,  491. 
may  be  examined  as  to  qualifications,  495. 
quaUfications  of,  494. 
ttobstltuting  for  deposit,  499. 
to  be  given  Dv  usurper  of  office  or  franchise,  804. 
when  charged  on  undertaking,  489. 
whox  finally  charged,  490. 
when  dierift  liable  as.  501. 
on  snpplemenUury  proceeding.  715. 

Bailiff  of  Supreme  Court— how  appointed,  265. 

tenure  of  office,  266. 
^WMflciary— Joinder  of,  as  plaintiff,  unnecessary,  369. 

CODB  Crv.  PBOO.-58. 
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Bid— ftt  admintstntfon  sale,  how  reeelTed,  1519. 

what  amoimt  to  be  bid,  1550. 
at  execution  sale.  BH. 


Bidder— refusal  to  pay  bid  at  execntton  sale, 

extent  of  llablilty,  6S7. 

wbea  officer  may  refuse  bid,  696. 

recovery  from,  e96. 

Bill  of  costs— Terification  and  filing  of,  IMS. 

Bill  of  ezchange-Hiotice  to  drawers  and  lndonei8#  bow  eoostnai 

1865.  I 

assik^uuient  of,  368.  ) 

parties  joined  as  defendants,  38S.  ( 

Bill  of  particulars— obtaining,  practice  oa,  45A. 
need  not  be  pleaded.  454. 
complaint  in  Justices'  Court  may  be,  853. 

Blank— in  process  in  Justices'  Coarts  to  be  lined.  9M. 

Boats— liability  of,  liens  for.  813. 
actions  may  be  broaght,814. 
complaint,  wliat  to  designate,  815. 
Bummous,  how  served,  816. 
attachment  may  issue,  817. 
issuance  of  writ.  818. 
writ,  how  directed,  819. 
execution  of  writ.  820. 
appearance  and  defense,  821. 
proceedings,  how  conducted,  822. 
discbarge  of  attachment,  terms  of,  82S. 
sale  under  judgment,  824. 
proceeds,  how  disposed  of,  824. 
claims  for  wajires  preferred,  825w 
claims,  how  enforced.  825. 
claims,  how  proved,  826. 
notice  of  sale,  827. 

Bond— of  administrator,  form  and  requisites  of,  U88. 
additional,  when  required,  1389. 
separate  bonds  required,  1391. 
not  void  on  first  recovery,  1392. 
sureties  must  justify,  1393. 
additional  security,  1394. 
when  right  ceases,  1395. 
when  may  be  dispensed  with,  1396. 

of  administrator,  with  will  annexed,  1436.  

of  purchaser  at  administrator's  sale,  whemreiiiiuna,  laB. 
action  on  administrator's  bond,  1586. 
to  executors  by  distributees  of  estate,  166L 
suit  upou  distributees*  bond,  1662. 
of  agent  appointed  for  absent  distributeeB,  16». 
of  public  administrator  on  special  letters,  1727. 
of  guardian,  conditions  of,  1754. 
of  testamentary  guardian,  1758. 
of  guardian  on  sala  of  property,  1788. 
new  bond  of  guardian,  when  required,  ISttk 
must  be  tiled,  action  on,  1804. 
provisions  of  Code  to  apply  to,  1809L 
court  commissioners  may  take,  259. 
qualifications  of  sureties,  1057. 
See  UNDESTAKIN08,  BAIL. 

Books— containing  laws  presumed  to  be  comet*  1909. 
entries  in  official,  evidence,  1920. 


wills  to  Us  kept,  liiu 

nOsment  book  to  lis  kept,  IXB. 
adSCnnent  to  be  entered  In  BmlciblflBctlDDi,  1131. 
Eksp^ictilon  aay  be  ordered  lod  copy  glveoi  1O0D- 
b  ot  x>«i««— Jiilidlctlon  Id  acUotii  (or,  lu. 
IxiKB — ^preoeedlngs  to  enlorce  Uem  on,  11B»-119». 


idU' — cauMi  lo  be  entered  on  by  derk,  S93 
olfy — vantot  gronnd  Ctv  dBmiuTU  (N 

•eB  of  motion— inarbejotiied,42; 
nmst  IM)  Mwntelrnued.  <2l 

ml^otndar  of  oroond  for  denmrrer  <M 
InaniQcloncr  o'  ground  lor  demnner,  430 
ilglitsnotrfBlveabynotdpmurMoif  Jm 


of  ]oSi(!^  itcjrd  of  erat«i'or  IJnUPEl  SmlffS,  IBDf. 
(tf  sUeor  peraoail  property  Mpab  aot  delivery,  8* 
of  MUeot  parBonalproBBftylncapaiilojJt  Uallrocy,  M 


1  hErfuif let  known  u  review,  l«i. 
SmBbviiw. 
laanl  qna  tnut—iriirai  not  necesury  to  Join  u  nlaintlS,  Ml 
rhallentot-peremptory.tonr  sUoweil,  601. 

lor  euK,  &0W  trlod,  m. 
In  JnUea*' Conru,  SS9. 
IbUDlMn— powOT  of  giipTeiiui  Imtlcea  la,  lu,  17& 
of  (nperlorjndgs  in,  1H,  m,  Uoy 
proT&lons  ftr  Jqdge*  in,  1M. 
tU  writs  and  ordais  aaylMue  In.  IIM.  IIIK. 
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Ohingw   of  parties,  18^ 

of  pUee  of  trial,  S97-999.  

of  place  of  trial.  Justices' Courts,  832-831. 

Obange  of  iiame»-«ppUcatloii  for,  how  made,  izn* 
hearing  applicatton  and  remonstrance,  1278. 
^nrlsdiction  in  proceedings  for,  1275. 
publication  required,  1276. 

Ohange  of  place  of  trial— grounds  for,  397. 
where  cause  may  be  traa^erred  to,  398. 
transfer  of  actions,  affecting  real  estaceHM. 
costs  on  transfer,  399. 

in  Justices' Courts,  838.  .^  

on  disability  of  justice,  other  justice  may  stt,  92S. 
not  to  be  changed  more  than  once,  834. 
where  cause  must  be  transferred  to,  835. 
proceedings  on,  in  Justices'  Courts,  836. 
effect  of  order  of  justice  for,  837. 
transfer  to  Superior  Court,  838. 

Oharge  to  jury— what  to  contain,  608. 
generalbr,  607, 608. 
further  instructions,  how  given,  614. 

Chief  jnstioe— election  and  term  of  oflloe,  40. 
to  assign  JnsUces,  43. 
to  apportion  business,  44. 
may  convene  court,  45. 
in  case  of  absence,  place  how  filled,  46 

Ohose  in  action— Assignment  of,  368. 

Oitation— generally,  1707-1711. 

to  attorney  to  answer  accusation,  292. 

to  heirs  resident  in  county,  1304. 

to  executor  named  in  will.  1304. 

to  parties  interested  in  estate,  1328. 

on  contest  of  grant  of  letters,  1384. 

on  justification  of  sureties  la  probate,  1394. 

on  application  for  new  sureties,  139&-1402. 

on  application  for  release  of  sureties,  1408. 

service  on  absconding  administrator,  etc.,  1439. 

service  of  summons  on,  411. 

security  not  required  in  actions  by.  1058. 

to  person  in  charge  of  decedent's  property,  1459-146L 

to  minor,  by  superior  judge,  1749. 

to  i-ender  an  exhibit,  1623-1625. 

to  render  an  account,  1628. 

time  of  service  and  return,  1711. 

when  issued,  1708.  - 

how  served,  1709. 1710. 

Oity— summons,  how  served  on,  411. 

need  not  give  security  in  actions,  1058. 

Oivil  actions— arise  from  obligation  or  injury,  25. 
when  and  how  prosecuted,  30. 
by  whom  prosecuted,  30. 

finding  rigbts  not  affected  by  Code,  8. 
or  reaiproperty,  limitation  of,  315-328. 
may  be  consoUdiated  on  lien,  1 196. 
how  commenced,  405. 
when  to  be  commenced,  312. 
when  deemed  commenced,  350. 
limitation  of,  against  corporation,  359. 


SeeAonoira. 
mm — 1>7  tUrd  penon  In  replevlD,  Sit. 
by  -tliuil  psTun  In  smchDieiit,  M>. 
of  UenbDllder.  whea  to  l»  filed,  lin. 
tor  'Bfiees  of  mBrtner,  preCemd,  8M. 

adverma'f        alp    perty  7S' 
sKSlnMeitaUao   d    euad    IM. 
Ittl    and  d  jllll^l^ 

3efi      rv  »  L      Um    ™S09      '" 

reqtUs  tl  b    St. 


3lMlma  agBlni       u    s—  mns        prea  uted,  IK 

Bbo  Ea  EB      If  D       KiSEB  PBKBOae. 

□la(KT™>°       piisst— c  DmnmlcaU  ns  prlTUgJted,  1! 


Inaent  docket,  nl-m. 

to  keep  JiidgmantlMM^  MM. 

to  maEe  npladginciit  roll,  CK. 

eu  take  *HSl»Tlti.  MM. 

wlien  to  take  down  taaUoKinri  lUl. 

DHWtlndona  OD  eompUlDt,  TliU.  4IM. 

mat  keep  legfiter  of  BcUiHU,  lOtn. 

dDtr  of,  Id  oonCested  elecUona,  IllB. 

dDtr  itf,  on  centeulon  ol  Jndgment,  1154- 

dntjr  <<  on  mbmimon  to  uatrMlaD,  l2St. 

-wUt  to  tnusmlt  on  venllce  on  mandate,  lom 

ol  trlbnuil  to  retain  writ  of  review  wJth  trauerlpt.  1< 

to  inveet  proceeds  on  partition  ales,  789, 

dntr  D(,  OQ  IllTCIltOieDt,  791. 

to  tittM  decree  la  pmltlon,  IBM. 
fit  pnbote  nattert- 

to  aie  and  record  oertUlcateoI  proof,  1>IS. 


000 

Oluk^CoiUinmed, 

1%  prvbct€  nuttttn* 

to  file  petition  for  letters,  1371. 
to  post  notices,  1S7S.     '' 

to  Issue  citation,  1384.  i 

to  record  letters,  etc.,  tSSt. 

to  sign  and  seal  letters^  13S6. 

to  issue  letters.  1412. 

to  glTO  transcriptJUid  certlflcato,  1429. 

when  to  issue  subpoenas  and  citations,  17Q7r  1706. 

to  enter  claims  on  r^^ister,  1437. 

to  sign  citation,  1707.  | 

Ooda  of  OiTil  Procedure— existing  actions,  not  affected  Iqr,  8. 
how  dlTlded,  1. 

limitation  of  actions  not  affected  by,  9. 
not  retroactive,  3. 

prortBlons  of,  applicable  to  enforcement  of  liens,  1198L 
provisions  of,  effect  on  ezistiug  statutes,  6. 
provisions  aMilicable  to  Justices'  Courts,  869. 
provisions  of,  applicable  to  proceedings  for  oandemnatlaa  • 

land,  1256. 
rule  of  constmction  of,  4. 
Interpretation  clause,  17. 
repealing  claqpe,  18. 
terms,  how  employed,  16. 
words  defined,  17. 
when  to  take  effect,  2. 

Ood»s-«on8tnictiaa  of,  generally,  4. 

OodicU— wUl  Inclndea,  17. 

Oonunenoement  of  actionT-actioos,bow  commenced,  405u 
summons.  Issuance  of,  407. 
alias  summons,  when  to  issne,  408. 
notice  to  be  filed  in  real  actions,  469. 
in  Police  Courts,  929. 

Oonunission  to  take  testimony— within  State,  2621, 2Qtl-26nL 
without  State,  2024-2028. 

Committee— see  Guardtati. 

Common  law— Code  not  constmed  as  in  derogation  of,  4. 

Compensation— to  tenants  in  partition,  sales  to  be  mado,  778. 
to  be  fixed  by  courts  in  such  cases,  779. 
to  owner,  on  condemnation  of  land,  1249. 
ou  unequal  partition  of  land,  792. 
of  appraisers  in  probate,  1444. 
of  attorneys,  regulated  by  agreanentr  1021. 
of  referee  in  probate,  1506, 1636. 
of  executor  by  will,  1616. 
renunciation  of  same,  1616.  • 

further  allowance,  1618.  I 

of  agent  of  absentee  on  partition,  1682. 
of  guardians,  1776. 

Complaint— as  a  pleading,  422. 
first  pleading  inaction,  425. 
allegations,  admitted  if  not  denied,  462 
allegations,  material,  what  are,  463. 
answer  to,  437. 

answer  to,  failure  to  verify,  446. 
assignment  of  chose  in  action,  etc.,  368. 
commencement  of  action  by  filing,  3S6, 406. 
contents  of,  426. 


deCflctLvG  beadiug,  ]04S, 
denials,  general  or  Bpecian,  t)7. 
ficUaaiiB  nune.BiiUiB  by.4T4. 
BBrenttor  IntDry  or  deaih  oC  ct 
COiaealn,el;c..t«;, 
atuidlui.  H  party,  ne,  37i. 
fotcrreiitliiii.  oo.  381. 


lose  bow  suppUeil.  1043. 

otijecHons  to!  wiieiTmadB  bj 
naklcnlannf  claim.  4M. 


Indorsement  of  clerk  to  Ud  made  on,  4ijli. 
in  (orclblo  entry  and  de'laiuer,U59-li;3. 

to  (oracloiuro  tails.  726.  '      ' 

to  kCIoiii  (or  slander,  «S3. 

to  proceedings  for  condemnatloinir  land.  1212. 

m.  application  rar  voluoiary  dissolution  or  coipraMloa,  IS 

plemOtnepertonnanco  o(  conilltloa 'precedent,  iK. 

part  ol  lodgment  roll,  SID. 

UgnnCore  to,  44a. 

dirktolLdgree,4M. 

itatemflnt  of  »usa  ol  mfon.'iiow  mnde.  <2G. 
•tatoment  InjjrocEedlngs  lo  conUsl  ileolloM,  till. 

t  atteaOmtto.vn. 
IS  of  decedent,  iwa. 
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Ocmpgamia9-~C<»uimued. 

objections  to  tender  must  be  specified,  2878. 
receipt  iii«7  be  demanded,  2075. 
In  Justice's  Court.  8&d. 
generally,  2074-2076, 2078. 

Oompntation  of  time— how  made^  13. 

time  of  peif  ormaace  of  act  may  be  extended,  19H. 

OonoMded— property,  possession  of,  bow  demanded,  517. 
defendant,  senrlce  how  made  on,  412. 
witness,  subpoena,  how  served  on,  1988. 

Ooaolnsire  eridenoe— defined,  1837. 
how  restricted,  1978. 

Oondemnaiion  of  land— see  EmmorT  DoKAnr. 

Condition  precedent— performance  of,  how  pleaded,  457. 

Oonfeaaion  of  jndjB;ment— may  be  made  for  debt  due  or  for 
gent  liability.  1132. 
statement  on,  llsS. 

iUing  statement  and  entering  judgment,  1134. 
in  Justices'  Court,  how  made,  113d. 
jurisdiction  governed  by  amount  due,  1132. 

Oonaangninity— «8  a  disqaaUflcatlDp  in  a  Judge,  170. 
ground  of  challenge  to  Juror,  602. 
.  ground  of  objection  to  referee,  641. 

Consolidation— of  actions  for  liens,  1196. 

of  causes,  in  condemnation  of  lands,  1243. 
of  actions,  when  may  be  ordered,  1048. 

Conatmotion— of  words  and  phrases  in  Code,  2-18. 

Contempt— judicial  officers  may  punish  for,  178. 
second  application  for  order  deemed  a,  183. 
generally,  1209-1222. 
of  juror  for  failure  to  attend,  238. 

compelling  obedience  generally,  and- preserving  ord«r.  128.  ITZ. 
disobedience  of  witness,  128. 177, 1991-1994.  »»-«*«• 

what  acts  or  omissions  are,  1209. 
reentry  on  property  after  eviction,  1210. 
in  presence  of  court,  how  punished,  1211. 
in  absence  of  court,  what  necessary  to  show.  1211. 
warrant  may  Issue  on  notice  to  show  cause,  1212. 

Contempt— what  acts  or  omissions  are,  1209. 
re-entry  on  property  after  eviction,  1210. 
in  and  out  of  presence  of  court,  proceedings  on,  12U. 
warrant  of  attachment  may  issue,  1212. 
ball  may  be  given  by  party  arrested  for,  1213. 
duty  of  sheriff  on  arrest,  1214. 
bi^bond,  form  and  conditions  of,  1215. 
officer  to  return  warrant  and  undertaldng,  1216.  I 

hearing  on  charge  preferred,  1217. 

judgment  and  penalty  for,  1218.  I 

omissions,  how  punished,  1219.  i 

failure  to  appear  at  hearing,  proceedings  thereon,  12S0L 
illness  sufficient  excuse  for  non-«ppearance,  1221. 
judgments  and  orders  in  cases  of,  are  final,  1222.  * 

failure  to  attend  as  juror,  238. 
disobedience  to  mandate,  1097. 
disobedience  by  witness,  1991-1994. 
refusal  to  obey  citation  in  Probate  Court  is  a,  1460, 1461. 
In  Justices'  Courts,  acts  and  omissions  c<mstitating,  90S. 
In  presence  of  justice,  how  punished,  907. 
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In  presence  of  Justice,  proceedings  on,  906. 

X>xxxsislmient,  measure  of,  in  Justices' <Oonrt,  909. 
<5C>xmTlction  for,  to  be  entered  in  justices'  docket*  910. 
]>vc>vlsions  of  Code  as  to  service  of  process  not  to  api^T,  101& 
'^LlJBobedience  to  mandamus,  1097. 

s^inff  elections-who  may  contest,  grounds  of,  1111. 
Auctions,  when  annulled  for  iregularlty,  1112. 
vlien  not  annulled  for  malconduct,  1113. 
U&egal  votes,  when  not  to  vitiate  elections,  1114.  , 

-pYXXseedings  on  contest,  1110. 
statement  of  cause  of  contest,  1116. 
list  of  illegal  votes,  when  to  be  furnished,  1116. 
"want  of  form  of  statement,  not  to  vitiate.  1117. 
Bpeclal  term  of  court  for  trial  of,  1118. 
<5itation  to  issue  to  respondent,  1119. 
-iMritnesses.  attendance,  now  enforced,  1120. 
'X>ower8  of  court  in  proceedings  on,  1121. 
adjournment  may  be  ordered,  1121. 
amies  to  govern,  on  trial,  1 122.  • 

decision  on  trial,  what  court  may  declare,  1123. 
costs  in  proceedings,  who  liable  for,  1125. 
appeal  lies  from  decision  on,  1128. 
appeal,  when  to  be  taken  within  ten  days,  1127. 

loxB.'testing  probate— See  Pbobatb  of  Will. 

f  oxKtinnance— f  or  absence  of  testimony,  what  required,  OBflL 
In  proceedings  for  mandate,  when  may  be  ordered,  1090. 
not  allowed  on  amended  complaint  in  forcible  entrr,  IITS^ 
for  non-return  of  commission  to  take  testimony,  2027. 
costs  as  a  condition  for,  in  discretion  of  court,  109. 

£  forcible  entry  and  detainer,  1173. 
mandamus,  1090. 
in  Justices'  Court,  when  may  be  ordered,  874. 
on  consent  of  parties,  875. 

on  application  of  either  party,  what  must  be  shown,  87<L 
affidavit  when  required,  876. 
not  for  more  than  tea  days'  exception,  undertaJcIng,  877. 

Oontraoton— liens  which  may  be  secured  by,  1183-1199. 
See  Lmr,  £nfobobmevt  of. 

Oontractt— conditions  precedent  in,  how  pleaded.  457. 

express  or  implied,  may  be  united  in  complaint,  4S1. 
attachment,  when  may  issue  in  actions  on,  537. 
when  defendant  may  be  arrested  in  actions  on,  479. 
trial  by  Jury,  how  waived  in  actions  on,  681. 
Judgment  by  default  may  be  taken  la  action  on,  680. 
judgments  m  gold  coin,  when  may  be  taken  on,  667. 
of  purchase,  by  decedent,  1565. 
enforcement  of,  1597. 

Oontribntion— enforced  by  one  of  several  Judgment  debtOEBi  700. 
among  I^atees  on  distribution  of  estate,  1564. 

Oonrenlenpe— of  witnesses,  ground  for  change  of  venue,  397. 

Oonroyance— judicial  officers  may  take  acknowledgment  of,  179, 
mortgage  not  to  be  deemed  a.  744. 
of  Ixmd  on  execution  sale,  when  to  be  made,  703. 
under  administrator's  sale,  1555. 
of  land  by  executors  and  administrators.  1507-1607. 
and  sale  of  lands  to  pay  decedent's  debts,  1536-1576. 

Oorporationa— pleading8,vhow  verified  by,  446. 
8anmions,now  served  on,  411. 
appointment  of  receiver  in  Insolvency  of,  564. 
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Caiporaticaa.  diisolntion  of— may  be  volimtailly  dlnoitred,  135L 

application  for,  what  to  contain,  1228. 

application,  how  signed  and  verified,  1229. 

£^..:.g  application  and  pubiishlng  notice,  1239. 

o^:eotlon3  may  be  filed,  1231. 

bearinif  of  application,  1232. 

jnd-rmt;  ni  rob,  what  constitutes,  1233. 

appeal  lies  from  judpment,  1233. 

appv^ntmenc  of  receiver  in  proceedlngBUpon,  5S&. 

service  of  summons  on,  411. 

CoRobontiTe  eTidence— defined,  1839. 

Coti   and  interest  must  be  included  in  jndgment,  1035. 
attcruey's  fees  left  to  agreement,  1021. 
dccf  .iscirs  estate,  action  by  creditor,  1503. 
may  be  impoaed  as  a  condition  for  continuance,  1029. 
biJ  of.  UvJ3. 

reri^ext  memorandtmi  of,  to  be  filed,  1038. 
filinc  after  remittitur,  1034. 
fees  of  anomey  left  to  agreement,  Wl, 
fees  of  ref ei^ees,  rate  allowed,  1028. 
of  referees  in  probate  cases,  1508. 
fees  of  shon-hand  reporter,  271. 
fees  of  referees  may  be  apportioned  in  partitioii,  768. 
bow  awarded  acunst  counties,  1039. 
In  actions  for  wa^res  and  salaries,  a  preferred  claim,  1206. 
•In  proceedings  for  condemnation  or  land,  1251, 1265. 
la  proceediuifs  to  contest  elections,  1124-1125. 
in  actions  for  usurpation  of  office,  809. 

in  a<  :ions  bv  or  airainst  administrator,  1031, 1503, 1508, 1510,  I&IC 
of  abstract  of  title  in  partition, 799. 
of  referees,  lvJ2S. 
of  referees  in  partition,  768. 
of  short-hand  reporter,  271. 
of  prior  action  for  partition,  796. 
of  i^artition  as  a  lien,  796. 
of  appeal,  when  discretionary,  1027. 
on  no'osuit,  5c«l. 
on  judcment  by  de^mlt,  585. 

on  appeal,  how  claimed  and  rccoTered,  1034.  ' 

on  frivolous  appeal,  damages  may  be  added,  9S7.  • 
on  discLiimer  ui  actions  to  quiet  title,  739. 
on  application  for  sale  by  guardian,  1786. 
on  so  veral  actions  brougnt  on  a  slncle  cause,  1023. 
on  review  other  than  by  appeal,  1U32. 
securitT  for,  when  may  be  required,  1036. 
securitT.  if  not  given,  action  will  be  dismissed,  1037. 
when  allowed,  of  course,  to  plaintiff,  1022. 
when  allowed,  of  course,  to  defendant,  1024. 
when  apportioned,  discretion  of  court,  1025. 
when  to  be  severed,  1026. 
when  allowed,  discretion,  1027. 
when  tender  Avas  made  before  suit,  1030. 
in  probate  proceedings,  by  wbom  pAid,  1720. 
on  mandate,  ICsS. 

on  suit  for  claim  against  estate,  1508. 
on  application  for  share  of  estate,  1661. 
on  action  asrainst  executor,  1509. 
claimant  f:uling  to  recover,  must  pay  costs,  151A. 
allowance  to  eiecutors,  etc,  1616. 
on  trial  by  referees  In  probate  proceedings,  1906 
on  application  for  sale  of  ward's  estate.  1786. 
on  contesting  validity  or  probate  of  will,  1332. 
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<7<>n  tinned, 
on  revocatlou  ot  probate  of  will,  1382. 
io  Justices'  Cotirat  when  allowed,  896, 934. 
a^rainst  county,  now  piUd,  1039. 
aRalruit  State,  liow  paid,  1038. 
alter  tender,  1030. 

uo.sellora-at-law'-^ee  Attobbvts. 

cuater-olaitn— may  be  demnrred  to,  443. 
Tiot  barred  by  death  or  assignment,  439. 

may  4t>e  set  up  by  defendant  on  answer,  487.  , 

allefir&tious  in,  deemed  dienied ,  462.  I 

effect  of  filing  on  motion  to  dismiss  action,  Ml. 
omission  to  set  up,  effect  of,  in  Justices'  Ooorts*  858.  j 

'wHAt  constitutes,  438. 
demurrer  to,  443, 444. 
<U8missal  on,  581.    . 
must  be  specially  pleaded,  438. 
omission  to  set  up,  fatal,  439. 
each  mu^  be  separately  stated,  441. 
allei^tious  in,  deemed  denied,  462. 
jadRmentfor  excess,  666. 
findings  of  Jury  on,  626. 

^Oftixitr-Hsummons,  how  serred  on,  411. 
place  of  trial  of  action  against,  394. 
veriflcation  by,  446. 
costs  In  actions  against,  howpaid,  1039. 
need  not  give  security  in  actions,  1058. 

Jonntjr  clerk— see  Glxbk. 

?oaniy  officers— exempt  from  jury  duty,  200. 

3outt  coxnmissionei^how  appointed,  258. 
powers  of,  259. 
io  have  seal,  259. 
zees  of,  259. 

not  to  have  partner,  172. 
reference  may  be  made  to,  640. 
to  report  within  twenty  days,  2S9,  648. 
elEect  of  findings  of,  644. 
exceptions  to  findings,  review  of,  259, 64S. 

Oowts  of  justice— enumerated,  33. 
Which  are  courts  of  record,  84. 
for  trial  of  impeachments,  36-89. 

Supreme  Court,  4Q-A6. 
uperlor  Courts,  65-79. 
Justices'  Courts,  85-96. 
Justices'  Courts  in  townships,  103-107. 

Police  Courts,  121.  * 

sittings  to  be  public,  124.  ; 

exception  in  certain  cases,  129.  \ 

powers  of,  12&-130. 
place  of  holding  to  be  provided,  144. 

J>lace  of  holding,  when  may  be  changed,  142. 
udlclal  days,  133. 
non-judicial  days,  134. 
appointments  on  non-judicial  days,  135. 
powers  respecting  conduct  of  proceedings,  128, 177. 
courts  of  record  may  make  rules,  129. 
when  rules  take  effect,  ISO. 
proceedings  in  case  of  absence  of  judge.  139. 
adjournment  till  next  regular  session,  140. 
provisions  as  to  places  of  holding  courts,  142. 
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Coarls  of  jjui6c9^Contimmed. 

parciea  to  appear  at  place  appointed,  143. 

w::ea  sheriff  to  provide  court  xtXHUS,  144. 

seals  of  courts,  what  courts  to  have,  147. 

seal  of  Supreme  Court,  148. 

seals  of  Superior  Courts,  149. 

seals  of  Police  Courts  of  cities  and  counties.  150. 

seals,  how  provided— private  seals,  when  osed.  151. 

clerk  of  court  to  keep  seal,  152. 

seals  of  courts,  to  what  documents  affixed.  153. 

Talidity  of  certain  writs,  process,  ate,  without  seals,  ISL 

Couls  of  record— what  coorts  are,  34. 

Credihilit7  of  witness— collateral  facts  nuvjr  he  ln<ialre(l  Into,  laOL 
See  Witness. 

Credxtorv— when  entitled  to  administer,  1965. 
cannot  sue  special  administrator,  1416. 
to  present  claims  asralust  estate,  time  when,  1498. 
proceedlDTs  of,  on  presentation  of  claim,  1494-1504. 
may  apply  for  order  of  sale  of  estate,  1645. 
may  revjuire  suits  brought  to  recover  property  of  estate, 
may  except  to  administrator's  account,  1W5. 
may  assent  to  deduction  on  contingent  claim,  1648. 
mav  have  execuiion  issued  upon  judgment.  1649. 
dafm  not  included  in  order,  bow  disposed  of,  1650. 

Criminal  actions— provisions  for.  In  Criminal  Code,  31. 

Cross-complaint— generally,  442. 

Cross  demands— not  barred  by  deatb  or  transfer,  439. 

compensate  each  other,  44^. 
failure  to  set  up,  fatal,  434, 439. 

ComnlatiTe  evidence— defined,  1838. 

Correncj- specific  may  be  recovered,  667. 

Custody— of  abstract  of  title,  in  partition,  799. 
of  will,  duty  of  custodian.  1298, 
custcKiiau  of  will,  when  subject  to  arrest,  1302. 
cnstodian  of  public  writings,  bound  to  give  copies,  1893. 
See  Shekipf. 

Customs— m  in  in  e.  effect  of.  748. 
usage  of  tride,  etc,  1870. 

Damages— most  be  claimed  In  complaint,  fiS. 
when  to  be  assessed  by  jury,  685. 
excessive,  ground  for  new  trial,  657. 
allowed  for  waste.  732. 

double,  iu  proceedings  to  recover  embezzled  estate,  1460. 
treble,  in  actions  for  waste,  732. 
trebled,  in  actions  for  unlawful  entry,  735, 1174. 
treble,  in  trespass.  733. 

improvements,  when  set  off,  to  claim  for.  741. 
purchaser  under  execution  may  sue  for,  746. 
or  for  injury  to  property  after  sale,  746. 
loinder  of  claims  for.  427. 
la  proceedings  for  mandate,  1095. 
in  proceedings  for  usurpation  of  ofllce,  807. 
in  nuisance,  731. 

for  neglect  to  return  inventory  in  jfro\»,\e,  1490. 
double,  in  case  of  fraud,  1572. 
In  case  of  misconduct.  1571. 
for  misconduct  in  probate  sale,  1571, 1572. 
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_     '-'Oaniinued, 
on  appeal  taken  for  delay,  957. 
on  luaflrment  by  default,  689. 
on  alsobedlence  to  sabpcena,  1902. 

r»— Judicial  and  non-JndlcUl,  13^135. 

ith^-of  party  not  to  abatd  action,  38ft. 
not  to  l>ar  counter-claim,  440. 
of  attorney,  reappointment  to  be  made,  28S. 
effect  on  limitation,  327, 353. 
effect  of,  on  rlglit  to  possession  of  land,  328. 
after  Judgment,  not  to  stay  execution,  U8G. 
set-off  not  affected  by,  440. 
not  to  invalidate  Judgment  In  partition.  766. 


after  verdict,  judgment  may  be  rendered,  Gd'). 
-wtio  may  sue  for  injury  causing,  376, 377. 
"wases  in  case  of,  a  preferred  claim,  1206. 


'wtien  presumed,  1%3. 

to  be  reported  to  public  administrator,  1738. 

obtor — ^required  to  answer  as  to  his  property',  714. 
proceedings  to  compel  appearance,  715. 
"wben  may  be  arrested,  71 5. 
"wbat  ball  may  be  given,  715. 

icbtor  of  debtor— may  pay  claim  of  creditor,  im. 
examination  of,  bow  conducted,  717. 
trial,  bow  conducted,  718. 
property,  bow  applied,  719. 
proceedings  on  denial  of  indebtedness,  720. 
attacbment  of.542, 547, 088. 
payment  of,  from  estates,  1643-1653. 
levy  on  execution  under,  548, 688. 
paynlent  to  sheriff,  547,716. 
alsobedlence  of  order,  how  punished,  721. 

Debts— of  decedents,  estate  to  be  Usted,  1445|1447, 1443. 
to  be  collected  by  executor,  1561. 
vrben  may  be  compoimded  and  compromised,  1538. 
wben  executor  not  accountable  for,  1615. 
statement  of,  when  to  be  filed,  1512. 
payment  of  debts  of  decedent,  1643-1653. 

Bcbts  and  credits— how  attached,  542. 
how  seized  on  execution,  688. 
may  be  collected  by  sheriff  on  attachment,  547. 

Decision— of  court,  must  be  in  writing,  632. 
must  be  filed  within  thirty  days,  632. 
demurrer  on,  notice  of.  476. 
of  motion  for  a  new  trial,  660. 
facts  and  conclusions  must  be  separately  stated,  63IL 
exceptions  to.  when  may  be  taken,  646. 
when  deemed  excepted  to,  647. 
when  subject  to  review  on  appeal,  996. 
on  motion  to  modify  award  Is  final,  1289. 

Declaration— of  parties,  how  far  binding,  1848-1854. 
of  parties,  when  may  be  proved,  1870. 
of  deceased  as  to  pedigree,  effect  of,  1852. 


See  EVID3BN0B. 

Defkolt— on  failure  to  answer  amended  complaint,  432. 
when  Judgment  to  be  rendered  on,  585. 
relief  from  Judgment  on,  473. 
mandate,  not  granted  by,  1068. 

CopB  Civ.  Fboo.— fto. 
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Deikxili— Continued, 

relief  to  be  awarded  to  plaintiff  on,S80. 
la  Justices'  Courts,  871. 

Defect— of  parties,  ground  for  demnrrer,  490. 

of  account,  further  account  inay  be  ordered,  451. 
In  pleadlugs,  when  disregarded,  475. 

Defendant— deftnitlon  of,  308. 

summons  must  be  directed  to,  407. 
absent,  appoifftraent  of  attorney  for,  412. 
publication  of  summons  against,  412. 
time  for  appearance,  845. 
judgment  by  default  injustices'  Court,  871. 
joinder  of  several,  380. 
landlord,  when  made,  397. 
parties  who  to  be,  370, 384. 

Defenses— several  may  be  set  forth  in  answer,  441. 
must  bo  separately  stated  in  answer,  441. 
when  plaintiff  may  demur  to,  443. 
when  founded  on  written  Instrument,  448. 
in  actions  for  libel  and  slander,  461. 
assignment  not  to  prejudice, 368. 
generally,  437-442. 
order  of,  on  trial,  607. 

Definitions- of  terms  and  phrases,  16. 
courts  take  judicial  notice  of,  1875. 
See  EviDBNCB. 

Degrees  of  evidence— enumerated,  1828. 

Delivery— of  property,  at  execution  sale,  how  made,  G98, 

Demand— of  bill  of  items,  how  and  when  made,  454. 

in  imlawful  detainer,  1161. 

Demurrer- must  specify  grounds,  431. 
may  accompany  answer,  431. 
to  amended  pleadings,  432. 
to  amend  pleadings  In  Justices'  Court,  860. 
raises  issues  of  law,  589. 
waives  summons,  406. 
enlargement  of  time  to  amend,  473, 1054. 
not  waived  by  simultaneous  answer.  472. 
amendments  of,  course  and  effect  oM72. 
overruled,  effect  of,  on  answer,  472. 
time  to  amend,  476. 

grounds  of.  to  petition  forprobsU;e,  1312. 
grounds  of,  generally,  430. 
may  bo  taken  to  part  of  pleading,  431. 
may  bo  taken  to  answer  in  mancOite,  1091. 
to  answer,  when  to  bo  taken,  443. 
to  accusation  against  attorney,  295-296. 
objections,  when  deemed  waived,  434. 
what  issues  are  raised  by.  689. 
exceptions,  when  deemed  taken  to  decision  on,fil7. 
when  defendant  may  demur,  430. 
In  Justices'  Courts,  8*54. 
proceedings  on  in  Justices'  Courts,  868. 
judgment  on,  G36. 

Denial— effect  of  failure  to  deny,  462. 

must  be  speclhc,  to  verified  complaint,  437. 

Depose— includes  every  mode  of  written  oath,  17. 

Deposit— to  secure  discharge  from  arrest,  486. 
may  be  made  instead  of  bail,  497. 
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o«it—  Oontinued, 
slierliE  to  pay  into  court,  498. 
releasecly  on  giTiniar  bail,  499. 
insteaU  of  undertaking  In  Justices'  Courts,  926. 
lioiRT  applied,  in  satisfaction  of  Judgrment,  500,  S50. 
of  fees*  on  trial  of  riglits  to  property,  689. 
of  summons,  in  post-office,  415. 
surplus  on  sade  of  ship,  825. 
in  post-office,  on  service  by  mall,  1018.  • 

no  limitation  to  action  for  money  left  on,  348. 

posit  in  court— of  money  in  hands  of  trustee,  572. 
to  be  placed  by  clerk  with  county  treasurer,  5i3, 2104. 
order  for,  how  enforced,  574. 
of  surplus  money,  in  foreclosure  suits,  727. 
of  surplus,  after  sale  of  steamer  or  boat,  825. 
on  substitution  of  new  defendant,  386. 
on  appeal,  941-949. 
on  appeal,  may  be  waived,  948. 
for  costs,  injustices'  Courts,  923. 

epositioxxs-Hlepose,  term  defined,  17. 
court  commissioners  may  take,  259. 
€leflnition  of  deposition,  2004. 
form  of  taking,  2006. 
iKrlien  may  be  used,  2019. 
of  witness  out  of  State,  when  taken,  2020. 
of  vrltuess  in  the  State,  when  taken,  2021. 
of  vritness  out  of  State,  how  taken,  2024. 
eonunlsslon,  to  whom  to  issue,  2024. 
interrogatories,  when  to  be  prepared,  2025. 
authority  and  duties  of  commissioners,  2026. 
non-return  of  commission,  when  trial  continued,  595, 2027- 

postponement  for  taking.  595, 2027. 

Dv  whom  may  be  used,  2028. 

ox  -witness  in  the  State,  before  whom  taken,  2031. 

ho-w  taken,  and  by  whom  may  be  used,  2032. 

wlien  may  be  excluded ,  2033. , . 

once  taken  Inay  be  read  at  any  time,  2034. 

to  be  used  in  other  States,  2035. 

of  -witness,  how  procured  upon  commission,  2036. 

bow  procured  if  no  commission  issue,  2037. 

when  may  be  taken  without  commission,  2037. 

testimony  of  witness,  how  taken,  2038. 

of  witness  may  be  taken  in  case  of  adjournment,  596. 

See  EYIDEKCB. 

Derogation  of  common  law-— Code  not  deemed  in,  4. 

Descent^rlght  of  possessors  not  affected  by,  329. 

Description— of  real  property  in  pleadings,  455. 
order  of  survey,  743. 

Devisee— See  Psobatb  of  Will,  Estates  of  Dbobasbd  Pbico 

SONS. 

TMxect  evidence— defined,  1831. 

-what  sufficient  to  prove  facts,  1844. 

Disability— not  to  abate  action,  385. 

of  justice,  proceedhigs  thereon,  922. 
when  to  be  availed  of,  957. 
when  two  or  more  exist,  3.S8. 
limitation,  how  affected  by,  352. 

limitations  must  exist,  when  right  rccrues,  to  avoid,  347. 
See  Abateubnt.  Limtta^tton  of  Actions. 
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DUlmrwxneiils— when  allowed  in  actions,  102L  \ 

bill  of,  by  wbom  verified ,  1033.  I 

Dischai^e— from  arrest*  exonerates  bail,  #91. 
from  arrest,  effect  of,  486. 
of  sick  juror,  615. 
of  prisoners,  1143-1154. 

Discharge  from  imprisonment— of  persons  in  cfril  actions,  114L 

for  failure  of  plaintiff  to  furnish  weekly  support,  1154.  / 

notice  of  application  for.  1144. 
service  of  notice,  1145. 
examination  of  prisoner  before  judge,  1146. 
interrogatories  may  be  in  writing,  1147. 
oath  to  be  administered,  1148. 
order  of  discharge,  1149. 
successive  applications  for,  1150. 
when  final,  1151. 

Judgment  may  be  enforced  against  estate,  1152. 
prisoner  not  subject  to  rearrest  after,  1153. 
See  Abbest  akd  Bail. 

Discharge  of  ezecntors— from  debt  due  decedent,  1447, 1448. 

from  debt  by  will,  1448. 

order  for,  1647. 

by  judgment  or  decree,  1697. 

See  BxEcxjTOBS  and  ADlCnnSTRATOBS.- 

Disclaimer— generally,  739. 

Discontinaance— entering,  SSL 

Discretion  of  conrt— on  allowance  of  costs,  1025. 
costs  of  appeal,  when  In,  1027. 
costs  on  postponement  of  trial,  are  In,  1029. 
costs  on  proceedings  for  condemnation  of  land  in,  1255. 
granting  stay,  under  writ  of  review  in.  1072. 
ordering  issues  in  mandate  to  be  tried  by  jury  in,  1090. 
evidence  on  collateral  questions,  admitted  in,*18GB. 
view  by  jury  of  premises,  allowed  in,  1954. 
order  of  trial,  607. 
order  of  proof  in,  2042. 
form  of  administering  oath.  In,  2095. 
expenses  of  referees  in  partition,  768, 796. 
to  order  reference  in  accusation  against  attorney,  298. 

Dismissal— of  action,  for  failure  to  furnish  security  for  costs,  IWT. 
when  either  party  may  take  a.  5f)4. 
when  action  may  be  dismissed,  581. 
of  appeal,  for  failure  to  furnish  papers,  954. 
of  appeal,  effect  of,  955. 

Disobedience— see  Contempts. 

Disqualifications— of  judge,  170. 

of  judge,  ground  for  removal  of  cause,  397. 
executor  may  qualify  on  removal  of,  1354. 
of  iudge  in  probate,  proceedings,  1430. 
of  jurors,  enumerated,  602. 
of  referee,  enumerated,  641. 

Distribution— see  Estates  op  Deceased  Persons, 

Divorce— sittings  of  court  may  be  private  in,  125. 

Docket— of  judgment,  to  bo  kept  by  clerk,  671. 
what  constitutes,  672. 
entries  in,  how  made,  672. 
to  be  open  for  public  inspection,  673. 
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Iptof ,  may  be  filed  In  otber  counties,  674. 
.^Isfactlon  of  judgment,  to  be  entered  in.  679. 
JuBtices'  Courts  in  cities  and  counties,  93. 

Jtice  of  peace,  pleadings  to  be  entered  in,  85U 
tice,  what  to  contain,  91 1 . 
tice,  as  primary  evidence,  912. 
to  be  kept  by  justice,  613. 
11 V 


Justice,  to  be  delivered  to  successor,  914. 

X>x~oceeding8,  on  office  becoming  vacant,  915. 

^^ecution  may  issue  on,  916. 

't:xraii8cript  of  docket  of  foreign  justice,  as  evidence,  1921. 

'taranscript,  how  authenticated,  1922. 

<^opy  of,  to  be  produced  by  redemptioner,  705. 

j  ectxsieitt— actloik  of,  not  prejudiced  by  alienation,  740. 
<20Sts  allowed  in  actions  of,  1022. 
set-off  for  improvements,  741. 
cmryey  of  property,  742, 743. 
-fcitle  terminating  during  suit,  740. 
claims  may  be  united  in  actions  of,  427. 
findings  of  jury  in  actions  of ,  625. 

£Sleotion— of  supreme  justices,  40. 
of  superior  judges,  65. 
eligibility  to  judicial  office,  156, 157. 
contrating,  proceedings  thereon,  1 11 1-1127. 
See  CoHTBSTurQ  Slxctioits. 

BUsor— compensation  for  summoning  jurors,  228. 

E*xzBl>ez^ement— of  money,  a  ground  for  arrest,  479. 
of  estate  of  decedents,  1458-1461. 
letters  of  administration  may  be  revoked  for,  1626. 
of  property  of  ward,  180Q. 

33aBiinent  domain— all  former  laws  abolished,  1258. 
Code,  when  to  take  effect,  1258. 
definition  of,  1237. 
pmrposes  of  its  exercise,  1238. 
estates  which  may  be  acquired  under,  1239. 
private  property  defined,  classes  enumerated,  1240. 
xacts  to  be  found  before  condemnation,  1241. 
parties  may  locate,  may  enter  thereon,  1242. 
jnrlBdiction  in  Superior  Court,  1243. 
Gomplidnt,  contents  of,  1244. 

summons,  what  to  contain— issuance  and  service,  1245. 
answer,  what  to  show,  and  how  verified,  1246. 
counter-claim,  438, 442. 

Jurisdiction.to  regiilate  crossings  and  common  use.  1247. 
hearing,  1248. 

court  or  jury  to  assess  damages,  1248. 
compensation  and  measure  thereof,  1249. 
new  proceedings  to  cure  defective  title,  1250. 
payment  of  damages,  1251.  ' 

payment,  to  whom  made,  1252.  : 

final  order  of  condemnation,  what  to  contain,  125*% 
order  when  filed,  title  vests,  1253. 
putting  plaintiff  in  possession,  1254. 
costs  apportioned  in  discretion  of  court,  1255^ 
roles  or  practice  in  proceeding  under,  1256. 
new  trials  and  appeals,  1257. 
construction  of  Code  as  to,  1258. 

English  language— court  proceedings  to  be  in,  185.  i 
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Sntrf-oa  real  estate,  when  valid,  823. 
Entry-  of  jadgment— at  any  time,  89. 
in  vacation,  48, 78. 

EiTors— Immaterial,  to  be  disregwded,  475. 
of  law,  RFound  for  new  trial,  US?. 

Baoheated  estates— proceedings  relative  to,  how  commenoedf  IML 
receiver  of  rents  and  profits  may  be  appointed,  1370. 
appearance,  pleadings,  and  trial,  1271. 
proceedings  by  claimant  of,  1272. 
generally7l287-1272. 

Estate  for  life  or  years— how  set  olE  in  partition,  770. 

Estates  of  deceased  persons— 
Inventory,  appraisement  and  possession  of. 

inventory  to  be  returned,  including  homestead,  1443. 

appraisement  and  pay  of  appraisers,  1444. 

appraisers,  by  whom  appointed,  1444. 

oath  of  appraisers,  1445. 

inventory,  liow  made,  1445. 

Inventory  to  account  for  money,  1446. 

If  all  money,  no  aM>raisement  necessary,  1448. 

<;laim  against  exectttor  to  be  included  In  inventory,  1447. 

discharge  of  debt  or  bequest  in  will  to  be  included/ 1448. 

appraisers  to  make  oath  to  inventory,  1449. 

revocation  of  letters  for  neglect  to  return  inventory,  1490l 

inventory  of  after-discovered  property,  1451. 

administrator  and  executor  to  possess  estate,  1452. 

to  deliver  estate  to  heirs  and  devisees,  when,  1453. 
Embezslemen  tand  surrender  of  property  of. 

embezzlement  before  grant  of  letters  testamentary,  I4SB. 

citation  to  issue  to  person  sospected,  1459. 

penalty  for  refusal  to  obey  citation,  1460. 

disclosures  may  be  compelled  by  imprisonment,  1480. 

liability  for  double  damages,  1460. 

persons  intrusted  with  estate  may  be  cited  to  aoconnt,  1461. 
<if  provision  for  support  of  f canity.  ^ 

widow  and  minor  cbildreu  may  remain  in  decedent's  house,  Iw 

property  exempt  from  execution  set  apart  for  family  use,  uGS. 

court  or  judge  may  make  extra  allowance,  1466. 

payment  of  allowance  preferred  to  other  charges,  MSH. 

property  set  apart,  how  apportioned,  1468. 

estates,  when  to  go  to  wife  and  child,  1469. 

estates,  when  to  be  summarily  administered,  1489. 

when  all  property  to  go  to  children,  1470. 
{^  the  homestead. 

rights  of  survivor  to  homestead,  1474. 

selected  and  recorded  homestead  to  be  set  off,  1473. 

subsisting  liens  to  be  paid  by  solvent  estate,  1475. 

appraisers,  when  to  carve  out  of  original,  1476. 

report  of  appraisers  thereon,  1477. 

majority  and  minority  reports,  which  confirmed,  1477. 

<lay  to  be  set  for  confirmation  or  rejection,  U78. 

if  report  rejected,  other  appraisera^to  be  appointed,  1479. 

If  ag^n  rejected,  partition  suit  to  oe  brought,  1479. 

Instead  of  dividing  homestead,  what  steps  may  be  taken,  USL 

homestead,  when  may  be  petitioned  for,  1481. 

court  to  direct  partition  suit,  when,  1482. 

court  may  cause  appraisement  of  comm<»i  or  separate  propertfi 

new  appraisement,  when  ordered,  1484. 

public  sale  of  property,  when  may  be  ordered,  1481. 

costs  of  proceedings,  to  whom  chargeable,  148ft. 
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of  deceased  persons— ConliiBtietf. 
Q^  <ike  homestead,  .    .  ^ 

saccessors  to  rights  of  homestead  owners,  powers  and  rights  of, 

1485. 
tsertifled  copies  of  final  order  to  be  recorded,  I486. 
elainu  agtnnst  the  estate, 
notice  to  be  given  to  creditors,  1490. 
notice,  how  given,  1490. 

removal  of  executor  for  neglect  to  give  notice,  1511. 
time  expressed  in  notice,  l&l. 
copy  of  notice  and  affidavit  to  be  filed,  1492. 
time  within  which  to  present  claims,  1403. 
claims  to  be  sworn  to,  Interest,  1484. 
claim  may  be  presented  by  superior  judge,  14M. 
allowance  to  be  indorsed  on  claim,  1496. 
rejection,  what  deemed,  14C6. 
approved  claims  or  copies  to  be  filed,  1497. 
duty  of  clerk,  14S7. 

claims  secured  by  liens,  how  described.  1497. 
rejected  claims,  when  to  be  sued  for.  1408. 
claims  barred  by  statute  not  to  be  allowed,  1499. 
examination  of  claimant  on  oath,  1499. 
cUkims  must  be  presented  before  suit,  1500. 
exceptions  as  to  Hens,  1500. 
limitation  of  time,  how  affected  by  vacancy  of  administration* 

1501. 
claims  in  actions  pending  before  decease,  1502. 
allowance  of  claim  in  part,  1503. 
Judgment  against  executor,  effect  of,  1504. 
execution  not  to  issue  after  death,  when,  1505. 

J»roperty  levied  on  may  be  sold,  proceeds,  howsppliodrUOi. 
udgment,  when  not  a  lien.  1506. 
doubtful  claims  may  be  referred,  1507. 
allowance  or  rejection  by  referee,  effect  of.  1507. 
trial  by  referee,  how  confirmed,  effect  of,  1506. 
costs  on  contest  of,  liability  for,  1509. 
claim  of  executor,  to  whom  presented,  1510. 
suit  by  executor  for  claim  rejected,  how  commeneodf  ISM. 
executor  to  return  statement  of,  1512. 
statement,  what  to  contain,  1512. 
Sales  and  conveyance  of  property  of  decedents. 
personal  estate  first  chargeaDlo  for  debts,  1516. 
real  estate,  when  to  bo  sold,  1516. 
no  sales  valid,  except  by  order  of  court,  1517.. 

Eetitions  for  orders  of  sale,  showing  required,  1518.. 
ut  ono  petition,  order  and  sale  to  bo  had,  1519. 
perishable  and  depreciating  property  to  be  sold,  1S22. 
order  to  sell  personal  property,  1523. 
partnership  interests  and  choses  in  action,  how  sold,  1581. 
order  of  sale,  what  to  direct,  1525. 
what  to  be  first  sold,  1525. 

sale  of  personal  property  to  be  made  at  auction,  1526,  , 

mines  may  bo  sold,  how.  1529. 
petition  for,  who  may  file  and  what  to  contam,  1530. 
order  to  show  cause,  now  made,  notice,  1531. 
order  of  sale  of  mines,  how  and  when  made,  1532. 
provisions  of  Code  applicable  to  sale  of  mines,  1533. 
real  estate  may  be  sold,  when.  1536. 
verified  petition  for  sale,  what  to  contain,  1537. 
to  what  petition  may  refer,  1537. 
order  to  interested  persons  to  appear,  1538. 
order  to  show  cause,  must  be  previously  served,  1539. 
notice,  when  to  be  served,  1539. 
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Bstatea  of  deceased  pBTSOXUt— Continued. 
JSales  and  conveyance  cf  property  of  decedents. 
notice  to  be  dispensed  with,  wnen,  1539. 
bearing  of  petition  after  proof  of  service,  1540. 
presentation  of  claims  at  nearing,  1540. 
wbo  may  be  examined  at  bearing,  1541. 
court  may  authorize  sale  of  all  or  part  of,  1542. 
order  of  sale,  when  to  be  made,  1543. 
order,  what  to  contain,  1544. 
sale  may  bo  public  or  private,  1544. 
any  person  interested  may  apply  for  order,  1515. 
form  of  petition  by  party  interested,  1545. 
executor  to  be  served  with  copy  of  order,  1546. 
notice  of  sale  to  be  posted  and  published,  1547. 
time  and  place  of  sale,  154S. 

Erivate  sale,  bow  made ;  notice,  how  given,  1549. 
ids,  where  and  how  recorded,  1549. 
ninety  per  cent,  of  appraised  value  most  be  offered,  UBi 
purchase-money  on  credit  sale,  bow  secured,  1651. 
return  of  proceedings  on  sale  to  be  made,  1562. 
bearing  upon  return,  proceedings  thereon,  1662. 
when  a  resale  may  be  ordered,  1552. 
objections  to  conflrmatlon,  who  may  file,  1553. 
order  of  confirmation,  when  and  when  not  to  be  made,  155L 
conveyance,  when  to  be  executed,  1555. 
order  of  confirmation,  what  to  state,  1556. 
sale,  where  may  be  i)ostponed,  1557. 
notice  of  postponement  to  be  given,  1558. 
sale  of  real  estate  to  pay  legacy,  1569. 
where  payment  of  debts  Is  provided  for  by  will,  1560. 
salo  without  order,  when  maybe  made,  1561. 
where  provision  by  will  Is  insufficient,  1562. 
estate  subject  to  debts,  proportionate  liability,  1563. 
contribution  among  legatees,  when  to  be  bad,  1564. 
interest  in  contract  for  purchase  of  lands  may  be  sold,  ISSS. 
conditions  of  sale  cf  interest  in  contract,  1566. 
purcliaser  to  give  bond,  1567. 
assignment  of  contract  on  conflrmatVon  of  sale,  U68. 
sales  of  lands  imder  mortgage  liens,  1569. 
bolder  of  mortgage  or  lien  may  purchase,  1570. 
bis  receipt  for  claim  a  valid  payment,  1570. 
administrator  or  executor  liable  for  misconduct  in  &«Je,  U7i 
liability  in  double  the  value  for  fraudulent  sale,  1572. 
limitation  of  actions  for  vacating  sale,  1573. 
minority  and  other  disability  to  avoid  limitation.  1574. 
account  of  sale  to  be  retiu'ued,  1575. 
executor,  etc.,  not  to  be  purchaser,  1576. 
surviving  partner  to  settle  up  business,  158S. 
executor  may  compound,  1588. 
when  executor  to  sue,  1690. 
disposition  of  estate  recovered,  1591. 
Of  conveyance  of  real  estate  in  certain  caseg. 

executors  to  complete  contracts  for  sale  of  real  estate,  URT. 

f>etition  for  conveyance  and  notice  of  bearing,  1598. 
nterested  parties  may  contest,  1599. 
conveyances,  wlien  ordered  to  be  made,  1660. 
execution  of  conveyance  and  record,  how  enforced,  160L 
rights  of  petitioner  to  enforce  contract,  1602. 
effect  of  conveyance,  1603. 
effect  of  recording  copy  of  decree,  1604. 
recording  decree  not  to  supersede  power  of  court,  160S. 
successors  to  party  having  right  to  conveyance,  1606. 
when  decree  to  direct  possession  given,  1607. 
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lates  of  deceased  penanM^Continued, 

*€nfnent  €if  debts  qf.  i 

order  ui  which  to  be  vatd,  1643. 

'wbere  property  insnfflcleut  to  pay  mortgage,  1644.  { 

dividend,  when  to  be  paid,  1645. 
expenses  of  funeral,  and  of  last  sickness,  and  fiun07  alloifSQCOt  ^i 

1646. 
order  tor  payment  of  debts  and  dlschawe  of  exeeator,  1647. 
provision  for  disputed  and  contingent  claims,  1648.  ] 

after  decree,  executor  personally  liable,  1649.  -\ 

claims  not  included  in  order,  how  disposed  of,  16B0. 
order  for  payment  of  legacies  and  extension  of  time,  1651. 
final  account,  when  to  be  made,  1()52. 
neglect  to  render  final  account,  how  treated,  1653. 
Partial  dUtrihution  prior  to  final  settlement  of. 
payment  of  legacies  upon  giving  bonds,  1658. 
notice  of  application  for  legacies,  16S&. 
'Who  may  resist  application,  1660. 
decree  to  require  bond,  which  must  be  given,  1661. 
decree  may  order  whole  or  part  of  share  delivered*  166L 
partition,  where  necessary,  now  made,  1661. 
costs  to  be  paid  by  applicant,  1661. 
order  of  payment  of  bond,  and  suit  thereon,  1662. 
DistribtUion  on  final  settlement. 

distribution,  how  made  and  to  whom,  1665. 
what  the  decree  must  contain,  1666. 
decree  of  distrlbutiou  final,  1666. 
distribution  when  decedent  was  foreign  resident,  1667. 
decree  to  be  paid  only  after  notice,  1668. 
taxes  to  be  paid  before  distribution,  1669. 
Distribution  and  partition. 

psutitlon  to  be  made  of  estate  in  common,  1675. 

commissioners  for  partition,  1675. 

petition  forpartition,  notice  thereof  to  be  given,  1676. 

estate  in  different  counties,  how  divided,  1677. 

partition  after  some  heirs  have  parted  with  their  interestv 

1678. 
shares  to  be  set  out  by  metes  and  bounds,  1679. 
whole  estate  may  be  assigned  to  one,  when,  1680. 
equality  of  partition;  payment  for,  by  whom  made,  1681. 
estate  may  be  sold  anu  proceeds  distributed,  1682. 
notice  l>eioro  partition,  to  whom  given.  1683. 
commissioners,  duties  of,  1683. 

commissioners,  to  report  and  partition  to  be  recorded,  1684. 
commissioners,  when  not  necessary  to  appoint,  1685. 
advancements  made  to  heirs,  how  heard  and  determined,  1686. 
Agents  for  absent  interested  parties. 

court  may  appoint  agent  for  absentee,  1691. 
i^nt  to  give  bond,  compensation  of,  1682. 
unclaimed  estate,  how  disposed  of,  1693. 
real  and  personal  property  of  absentee,  when  to  be  sold,  16B4. 
liability  of  agent  on  his  bond,  1695. 
certificate  to  claimant  of  money  in  treasunr,  1606. 
final  settlement,  decree,  and  discharge,  1697. 
discovery  of  property  after  final  settlement,  1696. 
proceedings  to  apply  to  proceedings  as  to  guardian  and  ward, 
1808. 

See  ExBonTOBS  aitd  Administbatobs,  Pvblio  Admik- 

ISTBATOn. 

t!8toppel-generally,  1908. 

when  presumptions  conclusive,  1962. 
sureties  bound  by,  1<J12. 
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Judicial  evidence,  1821. 

£roof .  1824. 
kw  of  evidence.  ISSBu 

degree  of  certainty  re<ialie<I,  1826. 

primary  evidence,  1829. 

Bccondary  evidence,  18W. 

direct  evidence,  1831. 

Indirect  evidence,  1832. 

Indirect.evidence  classified,  1957. 

prima  facie  evidence,  1833. 

partial  evidence,  1334. 

satisfactory  evidence.  183a. 

indispensable  evidence,  18M. 

conclusive  evidence,  1637. 

conclusive  evidence,  bow  restricted*  1978. 

cumulative  evidence,  1838. 

corroborative  evidence,  1830. 

inference  defined.  1958. 

presumption  defined,  1959. 
Dtgrte  of  proof. 

tvhat  required  to  estabUsh  fact,  18S8. 

kinds  of  evidence,  1827. 

dcffreesof  evidence,  1828. 

ono  witness,  when  sufficient  to  prove  a  fact,  1844. 
Gtneral-principle*. 

direct  evidence,  what  Baf&clent  to  prove  a  fact,  1844. 

testimony  confined  to  personal  Imowledge,  1845. 

testimony  to  be  in  presence  of  persons  aSected,  1848. 

witness  presumed  to  speak  the  truth,  1847. 

presumption,  how  repelled,  1847, 2051, 2052. 

one  person  not  affected  by  acts  of  another,  1848. 

dcclamtions  of  predecessors  in  title,  as,  1849. 

declarations  which  are  part  of  transaction,  1890. 

evideuco  relating  to  third  person— primary  when,  1851. 

declaration  of  decedent,  evidence  of  pedigree,  1852. 

declarations  of  decedent,  evidence  against  successor,  18^ 

part  of  transaction  proved,  the  whole  admissihle,  1854. 

contents  of  writing,  how  proved,  1855, 

agreement  in  writing,  deemed  the  whole,  1858. 

construction  of  writing,  relates  to  place,  1857. 

construction  of  statutes  and  instruments,  rule  of,  1856. 

intention  of  Legislature  or  parties  to  he  porsned,  1K0. 

circumstances  to  be  considered,  I860. 

terms  to  bo  construed  by  general  acceptation,  1861. 

written,  to  control  printed  words,  in  blank  form,  1862. 

persons  skilled  to  decipher  characters,  1863. 

of  two  constructions,  which  to  be  preferred,  1864. 

written  instrument  construed  as  understood  by  parUes,  ISA 

constniction  to  ))o  in  favor  of  natural  right,  1866. 

material  allegations  only,  need  be  proved,  1867. 

evidence  to  bo  relevant  to  questions  in  dispute,  1868. 

evidence  on  collateral  questions  in  discretion  (tf  court,  186BL 

affirmative  allegations  only  to  be  proved,  1869. 

facts  which  may  bo  proved  on  trial,  1870. 

judicial  notice,  of  what  facts  court  will  take,  1873. 

persons  who  cannot  testify,  1880; 
Kinas  and  degrees  of  evidence. 

knowled^!;o  of  court,  facts  within,  1879. 

of  witnesses— see  WIT^' esses. 

•f  writings— see  W&iTnros,  PUBLXO  'Wttmaos,  PsiTlff 
Wbitikgs. 
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joe^Continued. 

€md  degreti  nS  evidence* 

axsknowledpred  writings  as  evldenee,  1951. 
^xitry  iu  court  minates*  1376, 1429. 
o<  material  objects  presented  to  the  senses,  1954. 
^^beu  an  inference  arises,  1060. 
presumption,  when  may  be  controverted,  1961. 
specificatiou  of  conclusive  presumptions.  1962. 
specification  of  controvertible  presumptions,  19G3. 
-^ivliat  evideuce  indispensable,  liJ67. 

I>crjur7  and  treason,  evidence  required  to  prove^  1968.  j 

tt€MXute  cf  Frauds, 

-ijv  ill,  to  be  in  \vrltlng.  1969. 

xe  vocation  of  will,  wnat  required  to  prove,  1970.  ' 

-transfer  of  real  property,  evidcnco  required.  1971, 1972. 

agreement  not  in  writing,  when  invaliu,  1073. 

representation  as  to  credit  of  third  party,  1974. 
f^-tniHiuction  of  evidence, 
1  l>y  wboni  to  be  produced,  1981. 

%ivrlting  altered,  who  to  explain,  1982. 

ivarrants  to  commit  witnesses,  1994. 

-when  witness  prisoner,  1995. 

manner  of  production— testimony,  how  taken,  2002. 

testimony  of  \vitness  in  State,  2021. 

testimony  of  witness  out  of  State,  2024. 

bow  to  procure  testimony  on  commission,  2036. 

discharge  of  witness,  2070. 
'.-•  See  Affidavit,  Depositioks,  ExAiciNATioir  01*  Wit« 

ITESSES. 

^  means  of  production—see  Subpceka,  Withessbs. 

s      .Effect  cf  evidence. 
a.  jury  to  judge  of,  2061. 

--  conclusive  evidence,  jury  not  to  judge  effect  of,  206L 

to  be  instructcdl}y  comt  as  to,  2061. 
%       JUseellaneous  provisions  as  to  evidence, 

accounts,  when  not  admissible.  454. 
4  an  offer  equivalent  to  payment,  2074. 

whoever  pays  is  entitled  to  a  receipt,  2075. 

oblectlons  to  tender,  at  what  time  to  bo  taken,  2076. 

rules  for  construing  description  of  land,  2077. 

offer  of  compromise  not  an  admission  of  debt,  2078. 

confession  of  adultery,  effect  of  in  divorce,  2079. 

proceedings  to  perpetuate  testimony.   See  Testimoitt. 

administration  of  oaths  and  affirmations.   See  Oath. 

questions  of  fact  to  be  decided  by  jury,  2101. 

what  questions  to  be  decided  by  court,  2102. 

questions  of  fact  to  be  decided  by  court  or  referee,  2103. 

Tt  KT.mination— of  debtor  of  judgment  debtor,  proceedings  in,  717. 
trial  of,  how  conducted,  7 18. 

XSxamination  of  witness— oral  examination  defined,  200B. 
order  of  proof,  liow  regulated,  2042. 
when  witness  may  be  excluded,  2043. 
court  may  control  mode  of  intcrrogation,''2044. 
direct  and  cross-examination  defined,  2445. 
leading  question  defined,  2046. 
witness  may  refresh  memory  by  notes,  when,  2047. 
dross-oxammation.  aa  to  what,  2048. 
party  producing  not  allowed  to  lead  witness,  2049. 
witnesses;  when  and  how  examined,  2050. 
now  Impeached,  general  reputation.  2051. 
impeachment  of  witness,  inconsistent  statements,  2092. 
evidence  of  good  diaracter,  when  allowed,  2093. 
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Examination  of  witness— Continued. 

writing  shown  to  witness  subject  to  inspectiim.  2051. 

See  WITITESSES. 

Bsoeptiona-wnay  be  taken,  time  when,  646. 

what  deemed  excepted  to,  647. 

form  of,  048. 

to  be  sigmed  by  Judge  and  filed  witb  clerk,  649. 

how  taken  on  notice  to  adverse  party,  650. 

after  judgment,  Iiow  taken,  65i. 

proceedings  on  refusal  of  court  to  allow,  652. 

where  judge  ceases  to  hold  office,  file,  howsettled>  653. 

may  bo  taken  to  report  of  referee,  WS. 

bill  of,  necessary  on  motion  for  new  trial,  6SB. 

bill  of,  part  of  judgment  roll,  670. 

to  sureties  in  libel  and  slander,  416. 

to  sureties  on  undertakings,  how  taken,  94S. 

to  sureties  in  replevin,  when  to  be  taken,  513. 

to  referee's  report,  G45. 
Excessive  damages— as  ground  for  new  trial,  657. 

Ezecntion— within  what  time  may  issue,  681. 

who  may  issue,  form  of,  what  to  require,  682. 

when  made  returnable,  683. 

money  judgments  and  othera,  how  enforced,  684. 

execution  after  five  yeare,  when  allowed,  685. 

when  may  issue  after  death  of  party,  686. 

how  and  to  whom  issued,  687. 

debts  and  credits  liable  to  seizure  on,  688. 

gold  dust,  688. 

property  not  affected  till  levy  made,  688. 

right  of  property  claimed  by  ttiird  party*  how  tiled,  680. 

deposit  of  fees  on  trial  of  right,  689. 

property  exempt  from,  G90. 

writ  of,  how  executed,  G91. 

notice  of  sale  imder,  how  given,  692. 

selling  without  notice,  penalty  attached,  601. 

sales,  now  conducted,  694. 

who  may  not  bo  purchaser  at  sale,  684. 

order  of  sale,  who  may  direct,  694. 

refusal  of  purchaser  to  pay  bid,  resale,  695. 

simsmary  proceedings  against  purchaser  refoshig  to  pay,  696. 

liability  of  officer,  limitation  of,  697. 

personal  property  capable  of  manual  delivery,  how  delivered,  688. 

personal  property  not  capable,  how  delivered,  699. 

real  property,  when  absolute  sale  or  not,  700. 

when  not,  what  certificate  should  contain,  70t. 

real  property  sold,  by  whom  may  be  redeemed,  701. 

when  may  be  redeemed,  and  redemption  money,  7(0. 

successive  redemptions,  when  may  be  made,  703. 

notice  of  redemption  to  be  given  sheriff,  703. 

effect  of  redemption,  703. 

hi  default  of  redemption,  conveyance  to  be  made,  70S. 

on  redemption,  to  whom  payments  to  be  made,  704. 

redemptioner,  what  must  do  to  redeem,705. 

court  may  restrain  waste,  pendingredemption,706. 

on  good  causo  shown  injunction  may  issue,  745. 

rents  and  profits,  who  entitled  to,  707. 

eviction  after  purchase,  what  purchaser  may  recover,  706. 

when  judgment  to  be  revived,  708. 

petition  for  revival  of  judgment,  how  and  by  whom  made,  7(^- 

party  who  pays  more  than  his  share,  may  compel  coDtributiofii 

709. 
debtor  of  debtor  may  pay  sheriff,  716. 


^ 
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atsMnat  i^eunen  and  boati,  procesda  of  ula,  bow  applied,  8M. 
notice  ofule  at  KeamMiiSbeglran,  UI. 
stay  of,  on  kpPMl  to  Coimtj  Banat,  mi. 
from  JDBllctti^  Conrta,  wltun  nhM  tlma  mv  Iwie,  Ml. 
coatenla  at  Josticea'  execution.  Ml 
mftT  be  rsneneil  la  Jiutleet*  Conrt.on. 
datyot  ofllcerrecelTlna  execution,  IM. 
Kiroceeding]  lappiemenouy,  provUoTU  of  CodetOKDpiTiMt, 
may  Issue  ngslnat  married  womaa  Id  forcible  entry,  llH. 
-vrbat  wages  ate  preteiTM  claims  nnder,  ilM. 
In  contempU,  UM,  l!ll). 
Bcntom-appolntment,  304. 

BcEs  or.iciicrc  appointment  VEicatec],  DBfi. 

marrlaite,  ivbeti  it  I'ltttiKulalitM  r^utit  10  ftdmliiUilet,  131^. 
eiecutorof  m  ficcutur,  dlsslillity  of.  1U3. 
aliseDco  ormlnorllv  of  coeiecuEor,  efleot  of,  13M, 
acts  of  a  portion  of  eiecutors.  valid,  1J5». 


lyBuawlUiouMolTilnB  iiarty  Interested,  31 


wlie»'niay'8uc""i  ^irL'H^rabfp  ests^l'sSO,  ' 
petltio.i  10  make  .uiivi^jabce.nna notice,  Ifigg. 

Sae  BxioUtoBS  ma  Aduisistb&tobS. 
inlon  and  admlniBtratora— to  take  oatb  md  filfrbcmdi,  m. 
bondito  be  reconled,  ISST. 
tinm  and  nqnlrementa  of  boDd,  IM9. 
additional  bond,  wben  required,  IMS. 

eaeh  toslve  aepafaM  bond,  imL 

MKenafs  nUt  on  bond  mv  ba  nulntalnsa,  Un. 

auetiei  moM  fmUly  and  .bondi  be  uproTed,  US), 

lamliwnentoIJiidBaondeflclmtbona,  UW. 

*si"imiwnMi1fWTinltilmrtiiH*nritT,  I1W 

liSui,  irtiea  mtf  b«  dlepsDHd  wltfi,  im. 

fpitber  braid  nay  be  leqolred,  un. 

Inrtliersecnrlty  may  be  ordered,  ISM. 

reracaUoD  of  letten  tor  neglect  to  obay  order,  I<0O. 

■nnenslon  of  powen  of,  1H)1. 

tnrOier  lecnrl^  oideied  wltboat  appllcatloa,  Um. 

Cons  CiT.  Pboo.— «•■ 
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BzdOQton  and  adminlBtraton— Con/imMd. 

release  of  sureties,  1403. 

new  sureties,  order  of  release,  1404. 

forfeiture  of  letters  for  ne;;lect  to  give  new  toretlMa  14i5b 

application  to  bo  detemiiuecU  when,  1406. 

liability  on  bond,  1407. 

letters  revoked  on  will  sulwequently  found,  IfiS. 

power  of  executor  in  such  case,  1434. 

when  collea^es  are  disqualified,  remaining  ezecntor,  etc.,  to  a^ 

1425. 
who  to  act  when  all  incompetent,  l^. 
resignation  of,  when,  1427. 
court  to  appoint  successor,  1427. 
liability  of  outgoer,  14'27. 
all  acts  of,  valid  till  power  is  reToked,  1428. 
transcript  from  minutes  of  court  as  erldenoe  of  antlioiity  flC 

1-129. 
Removal  and  tusvensions  in  certain  eeuei. 

suspension  of  powers  of,  for  embezzlement,  14M. 

notico  to  be  ^iven  and  citation  to  appear,  14iS7. 

who  may  appear  on  hearluff,  14^ 

notice  to  absconding  executors,  etc,  1439. 

court  may  compel  attendance,  1440. 

Icttei-s  revoked  for  failure  to  mrojsli  Inventory,  IISO. 
of  the  voicers  and  duties  qf» 

entitled  to  possession  of  all  decedent's  property,  14S3. 

to  take  possession  of  entire  estate,  1561. 

mav  sue  and  bo  sued  for  recovery  of  property,  1582. 

may  sue  for  embezzlement  prior  to  grant  of  letters,  1456. 

ninv  sue  for  possession  of  estate,  1452. 

may  maintain  actions  for  waste,  conversion,  and  treqiaBB,18Bt 

may  bo  sued  for  waste  or  trespass  of  decedent,  1584. 

actions  on  bond  of  executor  may  be  brought  by  another,  UBfi. 

what  executors  need  not  be  parties,  1687. 

mav  compomid  with  debtor,  1588. 

may  recover  property  fraudulently  disposed  of  by  teststOTi  ISB. 

disposition  or  estate  recovered,  1501. 

may  complete  contracts  of  sale  of  real  estate,  1597. 

allowance  and  rejection  of  cUUms  by. 

See  Estates  of  Deobasxd  FBBSOirs. 
Liabilities  and  compensation  of. 

when  personally  liable,  1612. 

to  bo  charged  with  all  estate,  161J. 

not  to  protit  or  loso  by  estate,  1614. 

for  uncollected  debts  without  fauU^  161S. 

compensation  of.  1G16. 

not  to  j>urchaso  claims  against,  1617. 

commissions  allowed  to.  1618. 
Accounting  and  settlements  by, ' 

to  render  exhibit,  when,  1622. 

citation  to  account,  1623. 

petition  for  citation  to  render  acconnt,  1621. 

citation  to  account  on  application,  1625. 

objections  to  account,  who  may  file,  1626. 

attachment  for  disobeying  citation,  l^. 

to  render  accounts  at  expiration  of  term,  1628. 

to  account  after  authority  revoked,  1629. 

revocation  of  letters  for  neglect  to  account,  I6W. 

to  produce  and  fde  vouchers,  1631. 

vouchers,  wiieu  need  not  be  produced,  1632. 

appointment  of  day  of  settlement,  notice  thereof,  1633. 

fmal  settlement,  partition  and  distribution  may  be  8ioniItloe<W 
1G34. 
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»«rQtors  and  adminlstraton— CoftMiiiMi. 
^^ountinff  and  Httlementt  by, 

"wbo  may  file  exceptions  to  account,  1638. 
-wliat  matters  may  be  contested  by  neirs,  1636. 
postponement  of  bearing  in  contest  of  acconnt,  1637.  . 
Bettieinent  of  accounts,  when,  and  when  not  conclusive,  1637. 
proof  of  notice  must  be  made  before  settlement,  1638. 
xnnds  pending:  settlement,  1640. 

pexBonsil  liability  of,  after  decree  for  payment  of  debts.  1649. 

uabllity  for  failure  to  give  notice  for  presentation  of  claim,  1660* 

final  acconnt,  when  to  be  made,  1652. 

neglect  to  render  final  account,  how  treated,  1653. 

final  settlement,  decree  and  discharge,  1697. 

costs  allowed  in  actions  by  and  against,  1931. 

on  appeal,  security  may  be  limited  or  modlflttd,  946. 

i^en&ptlon— property  exempt  from  execution,  680. 
from  Jury  duty,  who  are  exempt,  200. 

Saeoneratlon— of  bail.  See  Abbest  aitd  Bail. 

Ss^erts— skilled  persons  may  decipher  characters,  1663. 
facts  which  may  be  proved  on  trial  by,  1870i 
may  prove  unwritten  law  of  sister  State,  1902. 
See  EviDsiros. 

Ebctension— of  time,  1054. 

SPaots— to  be  stated  In  complaint,  426. 

Insufficiency  of,  ground  for  demurrer.  430. 

special  issues  not  made  by  pleadings,  how  tried,  309. 

degree  of  certainty  required  to  establish,  1826. 

what  facts  may  be  proved  on  trial,  1870. 

Issue  of,  how  it  arises,  680. 

how  tried,  592. 

findings  of,  633, 634. 

agreement  on,  on  submission  of  controversy.  1138. 

OK  which  court  will  take  Judicial  notice,  1875. 

jury  as  Judges  of,  2101. 

Fanner— property  of,  exempt  from  execution,  680. 

Father— may  sue  for  seduction  of  daughter,  375. 
may  sue  for  death  or  injury  of  cluld,  876. 
rank,  in  order  of  persons  entitled  to  administer.  136S. 
entitled  to  guardianship  of  minor,  1751. 

Fee»-olflcers  entitled  to,  91. 

of  court  commissioners,  259. 
of  official  reporter,  274. 
tender  of,  to  bo  made  to  witness,  1967. 
of  attorney,  how  to  be  paid,  1021. 
of  referees,  1028. 

on  recording  mechanics*  Hen,  1189. 
of  witnesses,  1987. 
See  Costs. 

Feminine— included  In  masculine,  17. 

Fictitious  name— party  may  be  sued  by,  474. 

IgnoraDce  of  real  namo  to  be  stated  in  complaint,  474. 

Findlxigs— referees  to  report  within  twenty  days,  643. 
elfect  of  findings  of  referees,  644. 
of  referee,  may  be  excepted  to,  645. 
of  fact,  how  waived,  634. 

most  be  In  writing  and  filed  within  thlriy  days.  633. 
of  fact  and  conclusions  of  law,  must  be  sepurately  stated,  633. 
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Fiadiiifi^aMilfoifecr. 
how  jDreparad,  6S9. 
pracnce  and  proceedings  ODf  6tB. 
on  counterKualm«  628. 
on  claim  and  delirery,  <B7. 
general  and  special  defined,  <Bi. 
when  generator  special  maj  be  giTen.  tHb 

nM»-f  or  neglect  of  juror  to  «>pear,  298. 

may  be  Imposed  on  nsnrpaubn  of  ofllee,  8QQ. 
acUons  for,  In  Police  Courts,  932.  , 

imposed  for  neglect  to  obey  mandate,  1007.  i 

imposed  for  contempts,  1218. 
Imposed  on  State  officers,  how  enforced,  1097. 
See  FOBTBITUU. 

Fixe  enginea— exempt  from  execution,  600. 

Fofoible  entrf  and  detainer— JiirlsdiaUon  in  aetionB  for,  lib 
Justices'  Court  jurisdiction,  112, 118. 
treble  damages,  when  allowed,  73ft. 
forcible  entry  defined,  1159. 

forcible  detainer  defined,  1100.  i 

unlawful  detainer  defined,  1161. 
notice  by  landlord,  116L 
notices,  now  served  in,  1162. 
jurisdiction.  1163. 

parties  defendant  in  actions  for,  1164. 
parties  generally,  1165. 
complaint  in  actions  for,  1166. 
day  lor  appearance  to  be  fixed,  1166. 
service  of  summons  fmd  complaint,  1167. 
sunmons.  form  and  service  of,  1167. 
arrest,  order  for,  when  made,  1168. 

Judgment  by  default  may  be  entered,  1160. 
lefendant  may  appear,  answer,  or  demur.  1170. 
trial  may  be  by  jury,  1171. 
showing  required  of  plaintiff,  1172. 
what  defendant  may  show,  1172. 
complaint  must  be  amended,  when,  1173. 
verdict  and  judgment  in,  1174. 
treble  damages,  735, 1174. 
complaint  and  answer  must  be  verified,  117S. 
appeal  not  to  stay  proceedings  unless  so  directed,  1171. 
ruietf  of  practice  and  proceeaings  in,  1177. 
new  trials  and  appeals  in,  1178. 
relief  of  tenant  against  forfeiture,  1179. 

Foreign  resident— summons,  how  served  on,  412. 
See  Abseittsb. 

Foreclosure— place  of  trial  in  actions  for,  S92, 

intervention,  387.  i 

liM  pendens,  409, 

receiver,  564. 

proceedings  in  action  for,  726. 

surplus  after  sale,  bow  disposed  of,  727. 

proceedings  in  actions  on  installment  loans,  728. 

injunction,  745. 

receiver  may  be  appointed  in,  564. 

remedy  by,  is  exclusive,  744. 

fixtures,  745. 

mortgagee  in  possession,  744. 

tender  u97 

When  action  lies  agabist  decedent's  estate,  1493, 1800. 

See  MOBTGAOB. 
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'wUl-^roceedlDgB  In  prot>ate  of,  1322-1324. 
See  Wills. 

Lxe— limitation  of  action  for,  340. 
,ce  of  trial  In  actions  for,  393. 
sale  under  execution,  without  notice,  683. 
JLlA.l>lllt7  of  Bherifl.  697. 
of  action,  907. 
lease,  relief  against,  1179. 

^laiae— actions  for  usurpation  of,  802-809. 
See  USUSFATIOH  OF  Offiob. 


ground  for  arrest,  479. 
Statxttb  of. 
HazmtJLitiire— exempt  from  execution,  690. 
•indnded  In  present  tense,  17. 


Srflizx&lshee— citation  to  issue  to,  548. 

xnemorandum  to  be  furnished  by,  546. 
-when  liable  to  plaintlfF,  544. 
to  be  served  with  notice  of  attachment,  543. 
property,  how  attaclued  in  hands  of  542. 
See  Attaohhbnt. 

GSAzmiabment— see  Attaohubht. 

Grold  coin— legal  tender  notes  receivable  as,  667. 

Grold  dust— retnmon  execution,  688. 

SeeJUBOMBNT. 

GrOTemcr— to  appoint,  in  case  of  absence  or  incapacity  of  judge,  160. 
may  inquire  superior  Judge  to  hold  court,  160. 

GLvading— see  LiBirs,  Enfobobmbvt  of. 

Gfrrand  jury— defined,  192. 

ballot-bot,  209. 

drawing,  214-220. 

when  to  be  impanneled,  241.       ^ 

how  constituted,  242. 

panel,  how  filled.  242. 

proceedings  regulated  by  Penal  Code,  243. 

Growing  timber— action  for  trespass  for  cutting,  733. 

Gaardian— od  litem,  of  infant,  to  appear  in  actions,  372. 
how  appointed,  373. 
how  appointed  in  Justices'  Courts,  843. 
power  of  court,  how  affected  by  Probate  Act,  1709. 

Guardian  and  ward— appointment  of  guardian,  how  provided  for, 

generaj,  to  appear  for  Infant,  372. 
ad  litem,  in  actions,  372. 
od  litem,  how  appointed,  373. 
of  insane  person,  in  partition,  794. 
In  Justices'  Court  cases,  843. 
Guardiant  ttf  minors. 

service  of  process  on,  for  removing  executor,  1722. 

Superior  Court  to  appoint,  when,  1747. 

petition  for  appointment,  1747. 

minor  may  nominate,  when,  and  when  not,  1748. 

power  of  judge  at  chambers,  167, 1808. 

wben  appoinnnent  made  by  court,  sec.  1749. 

nomination  by  minor  after  fourteen,  1750. 

father  and  mother  entitled  to  appointment,  when,  1751. 


Guardlanand  ward— C^n^iitiKd- 

uoncl  or  ffuarilLan.  i'H.    . 

leltEm  of.  (oniLiuiEl  when  to  ias^f.  }^ 


iw  enforeoa,  ini. 


vof  or>l  r  olfOflcrvetl  or  pnbllEbeil,  Im. 
vrttc      omul     o-t   Bueednat  beiliren.lTel. 
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an  and  ward-^Cantinued. 

xti  and  miaeelUmeout  provisions. 
«zainluation  of  person  suspected  of  defrauding  ward,  1800. 
or  of  concealing  ward's  property,  1800. 
x«moTaland  resignation  of  guardian,  1801. 
surrender  of  estate,  1801. 
^oardlanshlp  how  terminated,  1802. 
new  bond  when  required,  1803. 
l>ond  toibe  filed,  action  on,  1804. 
limitation  of  action  on  guardian's  bond.  1806. 
limitation  for  recovery  of  property  sold,  1806. 
more  than  one  guardian  may  be  appointed,  1807. 
order  appointing  guardian,  how  entered,  1806. 
tmdertaKings,  requisites  of,  1809. 

Lbeas  oorpatojnrisdlctlon,  issuance  of  writ,  51, 54, 76. 

J— how  proved,  1943. 
evidence  respecting,  how  given,  1944. 
comparisons  of ,  how  made,  1945. 
entries  of  decedents  as  evidence,  1946. 
proof  of,  when  admitted  in  probate  of  wiU,  1315. 

'SEigliwajrs— damages,  for  trespass  on,  733. 
measure  of  damages,  734. 

IBColiday*— deilned,  10. 

non-Jndicial  days,  134. 

^3!omestead— setting  apart  to  survivor,  1474, 1486. 
See  Estates  ov  Dsoxasxd  Pbbsoks. 

^Zonseholder— property  of,  exempt  from  execution,  690. 

ISnsband— not  liable  for  debts  of  sole  trader,  1821. 
when  not  to  be  witness  against  wife,  1881. 
when,  must  testify,  1882. 
when  to  be  Joined  with  wife  as  party,  370. 

Immaterial— errors,  may  be  disregarded,  475. 

Impeachment— court  for  trial  of,  how  composed,  36. 
Jurisdiction  of,  36. 
offlcers  of  court,  37. 
trial,  provided  for  in  Penal  Code,  38. 

Imprisonment— elfect  of,  on  limitation  of  actions,  352. 

of  judgment  debtor,  when  may  be,  715.  ■  • 

for  contempt  of  court,  1219. 

for  disobedience  of  mandate,  1097. 

See  DISOHABOB  FBOX  lUFBISOinCEVT. 

Improrements— value  of,  when  allowed  as  setoff,  741. 
estimation  of  value  of,  in  eminent  domain,  1248. 
when  not  assessed  in  eminent  domain,  1249. 

InadTortence— relief  from  by  amendment,  473.. 

bconslstent  statutes— Code  repeals,  18. 

Indemnity— action  against  sheriff,  1055. 

^luiireot  evidence— defined,  1832. 
Bee  EviDEiroB. 

Indispensable  evidence— defined,  1836. 
Bee  Eyidbvob. 

Xiiluit^to  appear  by  guiurdlan,  372. 

effect  ox  infancy,  on  limitation  of  actions,  328, 352. 
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hdaal^Contiumed. 

imiunoiis*  how  served  on,  411. 

one  year  after  removal  of  dlaabflity  given  to  Inftot  to  cooiot 

protMite  of  will,  1333. 
letters  of  administration  dwxmie  ndnore  sstcUe,  1254. 
ahare  of.  on  partition,  to  be  imid  to  guardian.  7n3. 
ahare  of.  on  partition,  securities  may  be  taken,  777. 
effect  of  infancy,  on  claim  to  escbeated  estates.  12Z2. 
who  entitled  to  guardianship  of,  1751. 

Infermce—deflned,  19S8. 
on  what  founded,  1960. 

Injonction—what  is,  and  who  may  grant*  8SS, 
when  it  may  be  granted,  638. 
at  wliat  time,  may  be  granted,  A27. 
what  required  to  obtun,  627. 
after  answer,  upon  notiee,  628. 
security  required  upon,  629. 
order  to  show  cause,  630. 
to  suspend  business  of  corporation,  how  and  by  whom  granted, 

motion  to  vacate  or  modify  application,  how  made,  632. 

when  will  be  vacated,  633. 

limitation  not  to  run,  856. 

to  restrain  injury  during  foreclosure,  745. 

to  restrain  imury  after  execution,  745. 

to  restrain  injury  during  probate,  1341. 

I^jnrles-civll  action  aris^  from,  25. 
kinds  of,  enumerated,  27. 
to  property,  defined,  28. 
to  nersou,  deflucd,  29.         ^ 
chOd,  father,  mother,  or  guardian  may  sue  for,  376. 
action  for  death  or,  377. 
claims  for,  may  be  united,  427. 

Blace  of  trial  in  actions  for,  395, 832. 
ability  of  steamers  and  vessels  for,  813. 
liability,  on  entry  for  survey  of  land,  743. 
UabUi^  for,  after  sale  on  execution,  746. 

InqneetH^vy  of,  what,  196. 
Impanneling  Jury  of,  254. 

Inaane  persona— guardian  ad  litem,  S72. 

when  guardian  may  be  appointed  for,  1763. 
appointment  of.  on  hearing,  1764. 
powers  and  duties  of  guaralans  of,  1765. 
proceedings  for  restoration  of,  1766. 
guardians  to  recover  share  of,  oxt  partitton,  794. 
may  consent  to  partition  and  execute  release,  7*15. 
service  of  summons  on,  how  made,  411. 
cannot  be  witnesses,  1880. 

Znsaninr— effect  of,  on  limitation  of  actions,  353. 
ellect  of,  on  cMm  to  escheated  estates,  1272. 

Insolvency— proceedings  under  statute  to  continue,  1822. 
iurlsdlctlon  in  actions  of,  76. 
SuSfeet  in  general. 


msolvent  may  be  discharged,  I,  p.  645. 
compliance  with  act,  required,  I,  p. 
act,  now  known  and  cited,  1,  p.  645. 


compliance  with  act,  required,  I,  p.  645. 
act,  now  known  and  cite<r 
Tohmtmif  insolvency. 

Implication  for  discharge,  how  made,  3,  p.  645. 
amount  of  debts  required,  2,  p.  64Sw 


x^olvBDCj—Conlinaed. 


-wli       li  ria       tusleaee  to         or    ec 

rowtloB  ot  omllton  to  elect,  is,  n.  £11. 
«lBi*of  comttokeep  minutes  ut  meeting,  13. 
■I^gnes, qnalUlcaUoDS or  '■  "  "" 


■sued  by  an; 
loappotnea 


is  to  a^Tniea,  w 
-  n.p.Gn.. 


Hint  aitMa  v«M  In  udgnae.  n,  p.  en. 
IffBCtM  t— 't'--'"''  -—  — — fc— "—  i;,p.  ui. 
TigW  nf  ■Hlpinn  in  lecorci  eauu,  ie,p.  <>9S. 
Mlcnsatomowcate  pemllngMttoiu,  IS.  p.  6S. 
osnUteilaOT  of  anlgninett  crldence  ol  antlioiltTt  u.p 
■MfBMlo  record  copr  ot  uilEiiment,  wbere.  Itl.  p.  ma. 
nconlM'ccrttBedcopTlbcreol  u  ovldeoce,  IB,  p.  SU. 
'~''-~~"  may  reslsn  nPE^olnCment,  20.  p.  tf 7. 

iTt  mar  ravokoHpnolaCiiieot,  £0,  p-  6B3. 

m  Dotto  nflect  llabllltj,  20,  p.  teK 

•  — ■ M«ir,ii,p.eH. 
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InsolTenoy— CoAfteiiecL 

Auipnees. 

bookB  of  debtor  to  be  deposited  In  court,  22jj».  654. 

debtor  to  deliver  all  papers  and  secarltles,  22,  p.  654. 

books  and  papers  to  be  handed  to  assignee,  23,  p.  654. 

];>ersons  liablo  for  doable  amount  of  property  embesded,  8> 

p.  654. 
assignee  to  recover  for  property  enibez2led,  33,  p.  654. 
penalties,  forfeitures,  and  proceedings  in  case  of  emb^ztemeot 

24,  p.  654. 
what  sections  of  Code  to  apply,  24,  p.  654. 
assignees  to  convert  estate  Into  money,  25,  p.  6S5. 
to  keep  accounts  accessiblo  to  creditors,  25,  p.  655. 
private  sales,  when  allowed,  25,  p.  655. 
notice  of  sale  by  publication,  25,  p.  655. 
perishable  property*  sale  of,  26,  p*  655. 
sale  of  outstanding  debts,  27,  p.  655. 
expenses  allowed  to  assignees.  28,  p.  655. 
commissions  allowed.  28,  p.  655. 
statement  to  be  f  nmlshea  in  three  months,  29,  p.  656. 
statement,  what  to  contain,  29,  p.  36. 
further  accounts,  when  made,  ^,p.  656. 
court  may  refiiiire  accounting  anu  distribution,  30.  p.  K6. 
creditors  entitled  to  share  funds  pro  rata^  31,  p.  656. 

Sroof  required  of  ball  or  surety  of  debtor,  31,  p.  f56. 
Ividends  already  declared  not  disturbed,  33,  p.  656. 

subsequent  debts,  proved,  right  to  distribution,  33,  p.  656. 

discharge  of  assignee  for  refusal  to  account  or  pay  over  dlTi* 
dends,  33,  p.  656. 

discharged  assignee  to  deliver  estate,  etc.,  to  court,  33,  p.  6S6. 

final  account,  auditing  and  settlement.  34,  p.  657. 

distribution  of  estate  and  discharge  of  aasignee,  34,  p.  657. 
Partnerships  and  corporations. 

partners  may  b«  adjudged  insolvents,  35,  p.  657. 

petition,  niunber  of  creditors,  35,  p.  Cff7. 

order  to  show  cause  to  issue,  35,  p.  657. 

what  property  to  be  taken,  85,  p.  657. 

creditors  to  prove  debts  and  choose  assignee,  S5,  p.  6S7. 

assignees  to  keep  separate  accounts,  35,  p.  657. 

proceeds,  bow  applied,  35,  p.  657. 

certificate  of  discharge,  35,  p.  657. 

parts  of  acts  applicable,  35,  p.  657. 

petition  for  adjudication,  where  filed,  35,  p.  657. 

partners  not  joining  in  to  show  cause,  35,  p.  657. 

what  provisions  of  act  to  apply,  36,  p.  658. 

to  apply  to  every  officer  of  a  corporation,  36,  p.  658. 

property  to  be  distributed,  but  no  dischfurge  granted,  36,  p.  fiSB. 
Proof  of  debts, 

what  debts  may  be  proved,  37,  p.  659. 

rebate  of  interest,  37,  p.  659. 

demands  for  goods  converted  by  debtor,ma7beproved,38,p.6S9k 

contingent  liabilities  of  debtor,  when  may  be  i)roved,39,  p.  659. 

creditor  may  claim  contingent  credits  and  snare  dividends,  10, 
p.  659. 

bail,  surety,  or  guarantor  of  debtor,  entitied  to  prove,  41,  p.  G9. 

bail,  surety,  etc.,  stand  in  place  of  creditor,  41,  p.  659. 

creditor  may  prove  debts  due  at  stated  periods,  43,  p.  660. 

mutual  debts  and  credits,  accounts  to  be  stated,  43.  p.  660. 

set-off  and  counter-claim,  43.  p.  660. 

mortgage  or  pledge,  value  of  claim  how  ascertained,  44,p.  OtO. 

pledged  property  to  be  sold,  44,  p.  660. 

releases  and  deeds  to  bo  made,  44,  p.  660. 

when  creditor  not  allowed  to  prove,  44,  p.  660. 


Bulla  mayTJoiitoaeenteait  uodettjUilgElven  U  p  Ml 

S finally  top  aceepUng  iireference  to  p  Ul 
IvldeaaiioCtoljeiiaiaiillsurreudei'of  Becnritr  40,1^(81. 
debtorandoUiersiiiBy  bocsamlued  47  p  M2- 

mlifinilflbtminay  apply  for  4B  p  6C; 

opposlti'  lot  tune  £0  p  IMi 


fis;:,:: 


,        repeal  or  caiiiUcl;liigai.la  (j3  1   (M 
IniptDtion  of  wiittnga— lefiiul  at  lU  cSeM  4U 

may  be  deman^d,  1000 

onTer  ol  imytT  ot  real  proportr  '«  'M 

BTflpy  clHif  o  entitled  lo  Inspect  and  copy  nobllc  wiltlngs  1892. 

Sartyln-'ipectlnapotbeund  toprodacawntlna  In  evLdeoM,  1989. 
ockecof  Judement  tobsa  VAyBopeafDrloapecUon  673. 
pR)duc«d  by  witness  to  relresb  bisinemDn'  SMT 

ly  be  luspecwd  b;  adrena  party,  20M. 


to  jniT— cbirge  nbat  to  state  Wt. 
at  be  famlsbeil  on  requc 


ID  flndlagi  of  [act, 
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luiUucllont  to  iJUf^Continued. 
Jury  mur  return  for  farther,  814. 
q>ecial,  bow  given,  609. 
as  to  evidence,  2061. 
maj  be  given  on  boUdays,  IM. 

Xnslraiiiants  in  writing— See  Pbitatb  Wmmras,  Wbittdt  Ix- 

BTRXmXSTS. 

XnanllloiencT— of  facts,  flroond  for  demnrrer,  490. 
of  evidence,  ground  for  new  trial,  657. 

Innunreotion— «baoge  of  place  of  holding  coart»  on  acooont  <tf,l4Z. 

Jkxlerest— and  costs,  form  part  of  judgment,  168S. 
rebate  on  foreclosure,  728. 

Intarested— judge  when,  disqualified,  170. 

Interpleader-other  person  may  be  snbstitoted  for  defendant,  S4. 
proceedings  on  substitution,  886. 

Intel  preter— when  may  be  sworn  In  actions,  1884. 

Intervention— when  it  takes  place,  and  how  made,  887. 
parties  may  be  brought  In,  387. 

Irregularity— of  proceedings,  ground  for  new  trial,  657. 
effect  of,  in  proceedings  on  judicial  sale,  70S. 

Irrelevant  matter-may  he  stricken  out,  453. 

Xnitnogatories— annexed  to  commission  to  take  testimony,  VU, 
See  EviDXHCX. 

Isanea-deflnition,  kinds  of,  888. 
of  law,  how  raised,  689. 
of  f  acl^  how  raised,  590. 
of  law,  how  tried,  591. 
judgment  on,  636. 
of  fact,  how  tried,  592. 
of  law.  to  be  first  dlq;)Osed  of,  662. 
cases  to  be  placed  on  calendar,  508. 
I>artie3  may  bring,  to  trial.  694. 
postponement  or  trial  of,  699. 
proceedings  to  defeat  postponement,  506. 
special,  809. 
in  partition  suits,  799. 

in  mandate,  when  may  be  tried  by  jury,  1000. 
in  proceedings  against  joint  debtors,  994. 
in  lorcible  entry  and  detainer,  1171. 
in  Justices'  Courts,  defined,  878. 
of  law,  how  raised,  879. 
of  fact,  how  raised,  880. 
of  law,  how  tried,  881. 
of  fact,  how  tried,  882. 
trial  of  fact  by  jury,  how  widved^l. 
how  waived  In  Justices'  Ck>urt8,  883. 
trial  of  issues  by  referees,  638. 
See  TsiAL. 

Items  of  account— need  not  be  set  out  in  pleading,  454. 

Joiader-See  Pabtixs,  Causes  ov  Aotiov. 

Joint  authority— majority  may  act,  1^ 

Joint  debtors— proceedings  against,  parties  not  summoned^  960, 
summons,  what  to  contain  and  now  served,  990. 
acadavlt  to  accompany  summons,  991. 
answer,  when  filed  and  what  to  contain,  902. 


pleadUcs.  wlut  coutltBUi  w. 

laaoe*,  Sow  tried,  tM. 

v«rtlet.  wtiM  toba,  9H. 

jD^msD^  irtwre  uma  delenilHita  ODly  vb  *er<rM.  411. 

procwdlngs  atptUut  time  not  wrrBd,  (8MH. 
idsaa — of  Bopertor  ConrtSt  ehntlDiu,  K. 
coaaOet  bavlng  two  or  d)dtb>  M. 
-  —  FrantlKo.m. 
tr  offlm.ri. 
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ckunban,  1«L  ns. 

noNiiotuTaaKonwT  (or  pHtner.  ITS. 
■ptmM  <4  ont  of  oonrt,  lit. 
tannofaS*  loeoMhut  of  proeeedliigi,  ITT. 


^ 
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any  Jorlsd 

Bot  to  met  H  ezMntdn.  M 


twa^cted  by  vaeancr.  If 


■in  piacnt  claim  intiut  ed 
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Meantaot . , 

m  oBc^o  Httla  eiccpUoiu.  W). 
"^^M  nBM  or  omoa. 

aBlln..!  inlihliilHiriiEi.L-.  flu.,  iaiJ. 
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Jjadgmerxt— Continued. 

efTcct  of.  against  discharged  prisoner,  IIJ 
errors  to  be  disregarded,  475. 
effect  of  appeal  from,  1176. 
effect  of  death  after  verdict,  669, 1506. 
for  contempt,  final,  1222. 
final,  may  be  appealed  from,  939. 
final,  in  District  Court— appeal  from,  963.  f 

how  enforced,  after  five  years,  685.  ' 

how  pleaded,  456. 
how  reviewed,  936, 937. 

in  Jast  ices'  Court,  not  a  lien  unless  recorded* ' 
Interest  and  costs  to  be  included  In,  1035. 
in  Supremo  Court,  concurrence  necessary,  47. 
may  be  appealed  from,  939. 
may  be  filed  and  docketed  in  other  county,  SSB. 
memorandum  of  costs  to  be  furnished,  1033. 
moditied  on  appeal,  costs  in  discretion,  1027. 
on  counter-claim,  666. 
of  dismissal  and  nonsnlt,  581. 
of  dismissal  against  non-resident,  1037. 
of  justices,  abstract  of,  897. 

of  Justices'  and  Police  Courts,  how  appealed  ftom,  974 
on  appeal  from  inferior  court,  may  be  appealed  from,  9tk 
on  answer  filed,  relief  granted,  580. 
on  failure  to  answer,  relief  granted,  580. 
on  failure  to  answer,  in  what  cases  granted,  565. 
on  demurrer,  636. 
on  confession,  how  entered,  1134. 
on  submission  of  controversy,  1139.    . 
on  the  merits,  582. 

on  report  of  referee  In  partition,  766. 
on  usurpation  of  ofiBce,  808. 
on  review  of  case,  1075. 
on  review,  what  constitutes,  1077. 
on  appeal,  part  of  Judgment  roll,  958. 
on  appeal,  remittitur  to  be  certified  by  clerk,  966. 
renewal  of.  in  foreclosure,  on  eviction  of  porchaae,  70S. 
satisfaction  of,  under  attachment,  550. 
Supreme  Court  alwaysiopen  to  render,  48. 
Supreme  Coiurt  to  render  within  six  months,  note  under NL 
what  deemed  adjudged  on  former  judgment,  1911. 
what  rights  determined,  in  actions  for  usurpation,  806. 
when  reversed,  restitution  to  be  made,  967. 
when  conclusive,  1908. 
when  conclusive  In  foreclosure,  726. 
what  treatment  of,  constitutes  contempt,  1209. 
appeal  from,  939. 
Manner  of  giving  and  entering. 
book,  to  be  kept  by  clerk,  668. 
case  may  bo  brought  for  argument,  665. 
docket,  how  kept  and  contents  of,  672. 
docket,  to  be  open  for  inspection,  673. 
gold  com  or  currency,  667. 
lien  of.  defined,  671. 

no  lien  on  estate  where  death  oociirred  after  yerdict,  UOSi 
roll,  what  to  constitute,  670. 
satisfaction  of,  how  made,  675. 
transcript  of,  may  be  filed  in  any  county,  674. 
to  be  entered  within  twenty-four  hours,  664. 
upon  death  after  verdict,  not  to  be  a  lien,  669. 
whei^  counter-claim  exceeds  demand,  666. 


ed,  iOSi.' 

Sxi  f orclbls  GDtry  aiicl  dctaLner.  by  default, 
^Mk  forolltlo  eDtiy,  on  verdict,  llTi, 

Sx>  ■Gtlooa  lor  usnrpatloii  ol  Dl9ce,Baj. 
Sd  vBaipatlDa— flae  nuiy  lie  Impoaeil,  e09. 
sn  nartniDD  niJU,  7S9- 
an.  putlclon,  effect  of.  7^7. 
In  putlUoD.  how  eatorcea,  m. 
m  elsccltm  conteata,  IIIS. 
Inmuidatfi,  to  bo  grajited,  109J1. 


1  Iwok— to  be  iiepC  by  clerk,  668. 

Judgment  debta[^-e jecntloa  DUT  luoe  icaliut 
eiecotlon  alter  aeath  ot,  ess. 
propsrty  of,  eiempt,  6S0. 
mar  IndlcBM  property  ta  leTj  on,  Ol. 
nur  dlnct  order  of  uJe,  »M. 
marnoeeinpniperty  loM,  iTheD,  TK. 
to  whom  p>menato  be  made,  1M. 
nmlemaiitur  proeeedlngi  ualait,  711. 
mU  ba  Impitoinied.irben,  7IS. 
debbir  of,  nwr  PV  eredltora'  clatm,71«. 

m^beponWieafDrconH — 

Mtnlnca  of,  wben  eiompt 
IndciQBnl  roll— wbBt  Co  contat 


mn  tA«  dapoittluiIlD  tiili  StMe,  Ml. 
asrauitiron  Jnrr  dnV,  tM. 
•-''■"-^-  ytinrt  md  dntlei  of,  ITO-lTt. 


IpcnraStlTT. 
^g^toi  orOnt,  uoUbtUd,  U 


■nandlwBotUKHd  bi ' 
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wliitil»pni"diiiUiKl([eilla  Judan  enl  1911 
wli  ro  aureilea  buund  prlnciiufl  U  also  lali 


Judicial  nmsdlei- 

tww  dlTMed  1. 
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deniirar  for  mot  &  439 

notwalTMl  br  not  laliliig  objection  W 

oflndicliloileen  Mlakeacknowladnn«it>,< 

InehuIsiincanMT  moMU  to  entone,  Is? 

iDaluuiBoof  luuDe.  ms 

IneHliutBd  «)»(«,  ISA 

m  proceedlDO  OD  cant 

Id  luolTmcTtuM.TS. 

incueflrorureftcliuof  tuBptmee,  llA, 

■ " — ''-irclttngeol  names,  12 

icoadenuuitJon  of  taj 
ilstlTO  to  escheated  ee 
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i— Continued. 
of  Justicea'  Court8«  civil,  112. 
oiff  Justices'  Courts,  concurrent,  113. 

of  Jnstices'  Courts,  clnl.  restricted,  114.  i 

of  Justices'  Courts,  crimu&l,  115. 
of  Police  Courts,  121, 932. 
means  to  carry  into  effect,  187. 
irhen  acquired,  416. 
-want  of,  aground  for  demurrer,  430. 
-want  of,  ground  for  impeachment  of  record.  1916. 
-what  required  to  sustain  record,  1917. 

inror — qnallflcations  of,  who  competent,  196. 
dlsqualiflcation  of.  199. 
may  be  witness,  when,  1883. 
-who  exempt  from  service  as.  200. 
affidavit  of  claim  to  exemption,  202. 
discharge  of.  for  sickness  at  trial,  615. 
affidavit  of,  to  Impeach  verdict,  657. 
-who  may  be  excused,  201, 615. 
fUlnre  to  attend,  288. 
oath,  604. 
JSeUeting  and  returning » for  eourti  qf  record. 
list  of  persons  to  serve  as,  to  be  made,  204. 
selection,  how  made,  205. 
lists,  what  to  contain,  206. 
list  to  be  placed  with  clerk,  208. 
duty  of  clerk  on  receiving  list,  209. 
regular  jurors  to  serve  one  year,  210. 
Jurors  to  be  drawn  ttom  boxes,  211. 
Droning,  time  and  manner  qf, 
how  drawn,  211. 
to  be  drawn  upon  order  of  judge,  214. 

clerk  to  draw  In  presence  of  court,  215. 
number  to  be  drawn,  214. 

drawing,  how  conducted.  219. 

dispoBinon  to  be  made  of  ballots,  220. 
Manner  of  tummoning  Juror*. 

sheriff,  how  to  summon,  225. 

speciiu  drawing  and  summoningmay  be  ordered,  226. 

summoning  to  complete  panel,  227.  , 

compensation  of  elisor  for  summoning,  228. 

jurors  for  Justices'  and  Police  Courts,  by  whom  summoned,  230. 

now  summoned,  231. 

return  of  officer,  232. 

juries  of  Inquest,  how  summoned,  235. 

obedience,  to  summons,  how  enforced,  238. 
Impannelinq  juror*.  -- 

of  grand  jury,  when  to  be  impanneled,  241. 

how  constituted.  242. 

impanneling  under  Penal  Code,  243. 

clerk  to  calillst  of  trial  jurors,  246. 

msnner  of  impanneling,  247. 

proceedings  on  forming,  in  courts  not  of  record*  2Q0i 

manner  or  impannelixig,  251. 

impanneling  juries  of  Inquest,  254. 

Jury— defined,  190. 

dUfOTent  Unds  of,  191. 

gnnd,192. 

xortriaiB,  defined,  193. 

for  trials,  of  what  to  consist,  194. 

of  inquest,  defined,  195. 

how  summoned,  235. 


iTbea  anraillnrT  to  IK  Iminimeled  »1 
gomdlocT  Sowccnutltu  "'   ' 
lobelinmiiiieteaBsp  s 
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and  dsinitlM,  ex-gMnia  oDlcen,  R. 

,  aod  omiw  boon, ». 

__iuBept  Mid  transfer  of  ftctLoas,J^ 
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AStioes'  OovatB-^Continued, 


vacancies,  how  flUed,  HI. 

clTil  Jurisdiction  of,  113. 

concmrent  Jnrisdiction  of,  118. 

clTil  Jurisdiction  restricted,  114. 

crimuial  jurisdiction  of,  116. 

Justice,  where  to  reside,  199. 

<ii8q5iallfication  to  sit  or  act,  170. 

not  to  practice  before  Justices'  Court,  171. 

not  to  have  attorney  for  partner,  172. 

may  take  acknowieogments  and  affidavits,  179. 


Jorbrs  for,  230. 
u 


low  summoned,  281. 
return  of  officer,  232. 
proceedings  in  forming  Jurv,  290.  i 

manner  oximpanneling,  25l. 
transfer  of  cases  to  Superior  Courts,  888. 
may  Issue  subpoenas  and  final  process,  019. 
blanks  in  papers  to  be  filled,  except  subpoenas,  920. 
Instices  to  receive  moneys  and  pay  to  parties,  921. 

In  case  of  disabiUhr*  another  justice  may  attend,  021. 

may  require  security  for  costs,  099. 

who  entitled  to  costs,  924. 

what  provisions  of  Code  applicable  to,  925. 

may  receive  deposit  In  Ueu  of  undertalUng,  926. 
Place  cf  trial  cf  action*  in. 

in  what  township  or  city  may  be  commenced,  882. 

place  may  be  changed  in  certain  cases,  883. 

limitation  on  right  to  change,  834. 

to  what  court  transferred,  839. 

proceedings  after  order  changing  venue,  886. 

effect  of  order  changing  venue,  837. 

transfer  of  cases  to  jOistrict  Court,  838. 
JLeUont,  how  eommeneed  in. 

by  filing  complaint  and  issuance  of  summons,  889L 

summons  may  issue  within  a  year.  840. 

Issuance  of  summons,  how  waived,  841. 

I4>pearance,  by  attorney  or  in  person,  842. 

guardian,  how  appointed,  843. 

summons,  how  issued,  and  wbat  to  oontatn,  844. 

time  for  defendant  to  appear,  845. 

alias  summons,  when  may  issue,  846. 

several  alias,  may  be  issued,  847. 

limitations  upon  time  of  service.  848. 

summons,  by  whom,  and  how  served,  819. 

hour  given  for  appearance,  890. 
Pleadtngs  in. 

form  of,  851.  t 

wbat  constitutes  the,  892.  ) 

complabit  defined,  893. 

when  demurrer  may  be  put  in,  894. 

answer,  wliat  to  contain,  855. 

omission  to  set  up  counter-claim,  effect  of,  89& 

when  plaintiff  may  demur  to  answer,  857. 

proceedings  on  demurrer,  858. 

amendment  of  pleadings,  when  allowed,  809. 

costs  on  allowance  of  amendments,  when,  899. 

time  in  which  to  demur  or  answer  to  amended  pleadings,  860. 
Arrett  and  bail. 

order  of  arrest,  and  arrest  of  defendant,  861. 

sffldavit  and  undertaking  for  order,  8b*2. 

defendant  arrested,  must  be  taken  before  Justice,  868: 


Jniticai'  OoaiU-Ccnlinued, 

olflcertoglienolLcB  to  plaintiff  ot  anejt.86 
officer  to  aecaln  defeniiaaE,  UbJi. 

nnderlaliliiji  inaj  he  taken  by  olDcer,  S68. 
pfo'laluni  BppllcabiB  to  Jusllcea'  Bllachmenl 

Jadr/mrnlii/dr/aiill. 

Timio/  Irial  mii  paitpiniemmtt. 

pD3Woneme.it  on  apnUcation  ol  pmriy, «». 


trial  lo  yrocepil  1^  either  party  lalls  to  smair, » 
chsUengea  iierEmptory  and  for  cause  afiowBd.a 
inspc  Vnan  Co  y  of  wrl  In«  may  be  o  derail  6 
genu  oe  ma    (  »  m»  uras  when  deEmed  admlCK 


to  BnpramB  Court,  M 


jSooe  mir  ponlih  for,  Me. 
lDlmnMdtUe*lewaI  jiutlce,liawirimlilwil,B>r. 

ooDTlMlon  to  ba  eDtered  lu'the*  docket,  SID. 


IKOBX.  789 

Sces^  Oojuf»^ConH»ned, 
*cJketB  cfJutHcei. 
entries  in,  primary  evidence  of  fact,  912. 
^     index  must  be  kept,  913.  .    _ 

mnst  be  delivered  to  successor  by  comity  olenc,  914. 

f  proceedings  on  vacancy  of  office,  and  before  appointment,  91A. 
ostice  may  issue  process  on  docket  of  predecessor,  916. 
successor  of  Justice,  who  deemed;  917. 
superior  judge,  when  to  designate,  918. 

-m  Btio«s  of  peace— In  cities  and  counties,  85. 
■■■       criminal  Jurisdiction,  115. 

election  and  term  of  office  of,  85. 

extent  of  civil  Jurisdiction,  113-114. 

jurisdiction,  bow  restricted,  114. 

dlsqualiflcations  of,  170.  i 

not  to  practice  before  another,  in  same  county,  17L  • 

not  to  nave  lawyer  for  partner,  172.  i 

may  take  acknowledgments,  179.  ! 

may  take  affidavits,  179. 

cannot  issue  writ  of  review,  1068. 
^  canAot  issue  mandate,  1085. 

cannot  issue  prohibition,  1103. 

Xnstices  of  Supreme  Oonrt— qualiflcations,  156. 
ineligibility  of.  161. 
powers  of,  at  chambers,  165. 
oisqualiflcations  of,  170. 
not  to  practice  law,  171. 
not  to  nave  partners  practicing  law,  172. 
powers  of,  out  of  court,  176. 

'     Jostifloatlon— of  sureties  to  undertaking,  1057. 

of  sureties,  on  claim  and  delivery,  513. 

of  sureties,  on  arrest  and  ball,  493, 495. 
^  in  defense,  to  action  of  libel  and  slander*  461. 

court  commissioners  may  take,  259. 

loiboreva— liens  of,  1183. 

See  Liens,  Ektosoxxxnt  or, 

Xjand— defined,  17. 

Landlord  and  tenant— adverse  possession,  826. 
may  be  joined  as  defendants,  379. 
notice  or  proceedings  to  be  given  tenant,  179. 
unlawful  detainer,  1161. 

Iiaw  of  evidence— defined,  1825. 

Iiawa-are  either  written  or  unwritten,  1825. 
written  law  defined,  1896. 
Constitution  and  statutes,  1897. 

public  and  private  statutes  defined,  1886.  ; 

unwritten  law  defined,  1899.  i 

books  containing,  admissible  in  evidence*  1900. 
how  authenticated,  1901. 

Laws— oral  evidence  of  foreign  laws.  1902. 

recitals  in  statutes,  how  far  evidence,  1906. 
See  EviDXiroB. 

Leasehold— when  subject  to  redemption,  700. 

Legal  capacity— want  of  ground  for  demurrer,  430. 

Letters  of  administration- with  will  annexed,  to  be  signed  by  elerk* 
1361.  ' 

how  si^ed  and  form  of,  1362. 


730  niDEZ. 


.     of  admlniitrmtlon— (7Mifi««ei. 

i^o  may  obtain,  order  In  which  to  grant,  1S68. 

not  to  iasne  to  partner,  1)65. 

preference  of  persons  equally  entitled  to,  U66. 

when  granted  In  discretion  of  court,  1367. 

minor,  when  entitled,  to  whom  granted,  1968. 

who  disqualified,  1368. 

not  to  Issue  to  married  w<»nen,  1370. 

to  be  recorded,  1387. 

when  to  Issue  on,  foreign  wlU,  1824. 

may  be  issued  on  lost  will  estabUsbed,  1340. 

when  issued  after  final  settlement,  1696. 

special  letters  may  be  issued  out  of  term  time,  1413. 
AppiictUion  /or, 

application  for.  how  made,  1371. 

may  be  granted  at  regular  or  special  term,  1372. 

notice  ox  application,  1373. 

contesting  application,  1374. 

hearing  application,  137S. 

evidence  of  notice,  1876. 

must  be  granted,  when,  1877.. 

proofs  required  before  grant  of,  1878. 

may  be  granted  to  others  than  thosp  oitltled,  1379. 
Mt90c<Uion  <ffm 

when  will  be  revoked,  1388. 

Ktition  filed,  citation  to  issue,  1884. 
aring  of  petition,  138S. 
prior  riffhts  of  relatives,  1386. 
revocation  on  subsequent  probate  of  will,  1423. 

SeeExxoDToss  asd  ADMnnaT&A.T0B8,  Willi. 

Letttra  testamentary— form  of,  1360. 

may  issue  after  final  settlement,  1686. 
jnxudictlon  of  court  in  issuance  of,  76. 

.See  EZEOUTOKS  avd  Admiitibtsatobs. 

Ztetten  with  will  annexed— form  of,  1361. 
when  to  issue,  16d0. 
petition  for.  when  to  be  filed,  1351. 
In  case  of  disability  of  executor,  1854. 
authority  of  administrator  with,  1356. 
to  be  signed  by  clerk,  1356. 

See  £XSGUTOBB  AND  ADHnnSTRATOSS. 

Liability--conf esslon  of  judgment  for  contingent,  1133. 
of  officer  arresting  witness,  2068. 
ofllcer,  when  not  liable,  2069. 
of  officer  on  execution  sale,  Umit  of,  687. 
See  Shxsuv. 

Ziibel  and  slander— how  stated  in  complalntr460i* 
answer  in  actions  for,  461. 
what  may  be  given  In  evidence,-461. 
undertaking  on  action  for,  p.  670. 

Ziibrariea— of  whom»  exempt  from  execution,  680. 

License— of  attorney  to  practice,  277. 
pcoialty  for  practicing  without,  28L 

Lien— definition  of,  IISO. 

of  meclianics,  laborers,  etc.,  118^-1190. 
for  salaries  and  wages,  1204-1206. 
of  judgmentJiot  to  attach  on  death  of  party,  660. 
from  tune  of  docketing  Judgment  becomes  a,  671. 
of  Judgment  on  filing  tmnscript,  674. 
holder  of,  as  purchaser  on  partition,  786. 
actions  for  foreclosure  of  mortgage,  726-728. 
See  FOBXOLOSUBX. 


J  enforcement  of— 
^iochcmies  and  laboren. 
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wliat  Droperty  subject  to  Uens.  for  labor,  etc.,  IIO. 

Hens  for  gnullng  and  flUlng  lots  and  streets,  IIM. 

w^bat  Interest  in  land  subject  to  lien,  1189. 

effect  of  lien,  1186. 

claim  of  lien  to  be  J)1ed  in  recorder's  office,  1187. 

Hens  upon  separate  oarcels,  how  destaiated,  1188. 

claim  to  be  recorded,  fees  of  recorder,  1189. 

time  of  continuance  of  Uen,  1190.. 

service  of  summons  by  publication,  1191. 

notice  by  owner  to  avoid  lien,  how  sdven,  1182. 

what  contractor  entitled  to  recover,  1181. . 

court  to  declare  rank  of  liens,  1194. 

actions  may  be  consolidated,  1196. 

"What  allowed  as  costs,  1 196. 

inaterials  furnished  not  subject  to  attachment,  1196. 

lien  not  to  impair  right  of  recovery  of  debt,  1197. 

rules  of  practice,  1198. 

new  triau  and  appeals,  1199. 

for  salaries  and  wages,  assignment  of,  1204. 

pr^erred  creditors  on  assignment  of  property,  1204. 

preferred  creditors  against  estates,  1205. 

preferred  claims  on  attachment  and  execution,  1206. 1207. 

upon  vessels,  steamers,  and  boats,  81S-827. 
ZJfb  estate— termination  of,  1723. 
JA£e  insorance— policy  of,  when  exempt  from  execution,  690. 

Ztimitation— of  time  for  Issuance  of  execution,  681. 

of  time  for  redemption,  702. 

of  civil  actions,  812. 
For  the  recovery  of  real  property. 

when  the  people  will  not  sue,  816. 
'when  action  cannot  be  brought  by  grantee  of  State,  316. 

when  actions  by  people,  to  be  brought  within  five  years,  317. 

seizin  within  five  years,  when  necessary,  818. 

when  necessary  in  actions,  or  defense  arising  out  of  title  to,  or 
rents,  819. 

entry  on  real  estate,  320. 

possession,  when  presimied,  321. 

occupation  deemed  under  legal  title,  unless  adverse,  321. 

occupation,  when  deemed  adverse,  322. 

adverse  possession  under  instrument  on  judgment,  323. 

actual  occupation  under  claim  of  title,  deemed  adverse,  324. . 

adverse  possession  under  claim  of  title  not  written,  what-con- 
stitutes.  325. 

adverse  possession,  how  affected  by  relation  of  tenancy,  826. 

right  of  possession  not  affected  by  descent  cast,  327. 

disabilities  excluded  from  time  to  commence  actions,  S28. 
fjr  actions  other  than/or  recovery  of  property* 

perlodsj[)rescribed,  335. 

within  five  years,  336. 

withhifour  years,  337. 

within  three  years,  838. 

within  two  years,  339. 

within  one  year.  340. 

ivithin  six  months,  341. 

within  six  months,  claim  against  conn^,  842. 

for  relief  not  hereinbefore  provided,  843. 

where  cause  of  action  accrues  on  mutual  account,  844. 

actions  by  the  people,  345. 

no  limitation  to  actions  for  recovery  of  money  placed  on  de- 
posit, following,  345. 
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lAmftmnen—'Cantinued. 

Of  metion*  other  than  for  recovery  qf  property. 

actions  to  redeem,  U6. 

to  redeem  part  of  mortgaged  premises,  W, 

to  recover  monev  or  property  dQpotfted  witli  TMmicfnr,  tmst  i 
pany,etc.,34ai 

In  actions  against  slieilfl,  tSB,  MflL 

for  slander,  340. 

against  State.  345. 

grantee  of  Stal^,  316,  S17. 

on  written  Instraiaent  ezeooted  oat  of  Stito,  SA. 

on  statute,  340. 

on  Liability  created  by  statate,  938. 

to  recover  stock  sold  for  asaeaament*  ML 

against  supervisors,  942. 

tax  collector,  341. 

trespass,  trover,  93& 
Otneral  provision*. 

when  an  action  lse<mimenced,  950. 

exception,  wbere  defendant  is  out  of  State.  981. 

exception,  as  to  persons  under  disability,  982. 

provision,  wliere  person  entitled  dies  before  UmttatloiE 

353. 

In  suits  by  aliens,  time  of  war  to  be  deducted,  951.  i 

provisions,  where  Judgment  lias  been  reyeraed,  958.  ' 

provision,  where  action  is  stayed  by  iniuncticm,  956. 

alsability  most  exist  when  right  of  action  accroed*  957.  I 

when  tw-o  or  more  disabilities  exist,  etc.,  35S.  < 

limitations  applicable  to  actions  agiunst  direeton,  999.  ' 

acknowledgment  or  new  promise  most  be  in  wrlUoff,  969. 

of  time  to  set  aside  judgment,  and  answer  to  tbe  mecttB.  <7S.  j 

limitation  laws  of  other  States,  effect  of.  96L 

existing  causes  of  action  not  affected,  962.  ! 

existing  statutes,  how  affected  by  Code,  9l 

the  word  "  action,"  bow  construed,  SB.  969. 

claim  to  escheated  estates,  1273.  j 

contesting  will  after  probate,  1327. 

disability,  when  available  on  contest  of  win,  1999.  ' 

time  during  vacancy  in  administration,  effect  of.  laOL 

action  on  guardian's  bond.  1805. 

for  recovery  of  property  sold  by  guardian,  1869. 

Ida  pendens— to  be  filed  In  real  acttons.  409. 
to  be  filed  in  partition,  755. 
SeeNoTiCJB. 

Lost  papers— copy  of,  when  may  Iw  filed,  lOiSb 

Lost  will— proceedings  in  probate  of,  1938. 

See  Wiix. 

Lunatic— limitations,  In  reference  to^  928, 9S8. 

summons,  how  served  on,  4lL 
escheated  estates,  1272. 
cannot  be  witness,  1880. 

Mandamns— to  be  hereafter  designated  mandate,  119 

See  Maitdatk. 

Mandate— defined,  10S4. 

when. and  by  what  courts  Issaed,  166Sb 

lurlsdiction  in  Superior  Courts,  76. 

in  Supremo  Court,  51. 

power  of  supreme  justices  to  Issue  Witt  Of,  USw 

power  of  saperior  judges.  166. 
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'Continued, 

-vrrlt  may  Issue  and  be  heard  at  chambers,  1106. 

writ,  when  and  upon  what  to  issue,  1086. 

sabsiance,  must  bo  either  alternative  or  perenyitoryi  1M7. 

alternative,  when  to  issue,  1088. 

peremptory,  when  to  issue,  1088. 

adverse  party  may  answer  under  oath,  1089. 

^nry  trial,  when  may  be  ordered,  1090. 

applicant  may  demur  to,  or  countervail  answer,  1001. 

motion  for  new  trial,  where  made,  1092. 

provisions  to  govern  new  trials  on,  1110. 

cleric  to  transmit  verdict  to  court,  1093. 

hearing  on  motion,  1093. 

hearing  in  default  of,  or  insufficiency  of  answer,  1094. 

damages,  costs,  and  peremptory  mandate,  when  decreed,  108& 

service  of  writ,  1096. 

penalty  for  disobedience  of  writ,  1097. 

ips  and  charts— when  primary  evidence,  1936. 

-proceedings  to  enforce  claims  of,  825. 
proof  of  claims  of,  826. 

Bee  Boats.  r" 

c— included  in  signature  or  subscription,  17. 

;  of,  on  Statute  of  limitations,  352. 
breach  of  promise,  sittings  private.  125. 
effect  of,  on  claims  to  escheated  estates,  1273. 
no  defense  in  actions  for  imlawful  detainer,  1164. 
•         extlnguishesauthority  of  executrix,  1352. 
administratrix,  eftect  of,  1370. 
how  affects  limitations,  ii28, 332. 
testimony  to  establish,  may  be  perpetuated,  2081^ 

BCaxried  woman— when  may  sue  alone,  370. 
may  defend.  In  her  own  right,  371. 
may  become  sole  trader,  1811. 
as  sole  trader,  rcsponsibil  ities  of,  1820. 
proceedings  of,  on  application  as  sole  trader,  1812-1821. 
not  to  be  executrix,  unless  named  so  In  will,  1352. 
cannot  be  appointed  administratrix,  1370. 
not  to  be  witness  against  husband,  when,  1881. 

Bflaaonline— convertible  with  feminine  and  neuter,  17. 

Material  allegations— defined,  463. 
onljr,  need  be  proved,  1867. 
evidence  to  correspond  with,  1868. 

Material  objects— one  kind  of  evidence,  1837. 
as  evidence,  admitted  in  discretion,  1954. 
Jury  may  be  taken  to  view  the  premises,  610. 

Matter— in  avoidance,  deemed  controverted,  462. 
redunduit,  may  be  stricken  out,  453. 

Mechanics— property  of,  what  exempt  from  execution,  6901. 
liens  of,  1189-1199— see  Libns,  Enfokoembht  op. 

Memorandmm— of  costs,  to  be  furnished,  1033. 
of  costs,  on  appeal,  1034. 

Merger— remedies  not  merged,  32. 

Metes  and  bounds— description  by,  455. 

Miner— property  and  implements,  exempt  from  execution,  690. 

Mining  claims— customs,  rules,  and  usages  to  govern,  748. 
liens  of  mechanics  upon,  1183. 
how  sold,  in  probate  proceedings,  1529. 

CoDB  Civ.  Pkoo.— OS. 
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inning  olaims— CoiitiiifliedL 
petitton  for  Bale,  1530, 
order  to  show  evaae,  15S1. 
order  of  sale,  1533. 

**'"<"g  cnitom»-proof  of,  in  actions  concemlnff  mining  daln^ft 

ICniflterial  officer8--eleotlon,  powers,  and  duties  ot»  382. 
eonduct  of,  controlled  by  law,  128. 
BeeCLXBK. 

Minor— See  InPAvr. 

Minoritf— effect  of,  on  limitation  of  actions,  sees.  S28, 992. 

AQscondnot— of  Jury,  ground  for  new  trial,  697. 

Ifiademeanor-jnrisdiction  of  Justices'  Courts  in  actions  fat,  Ui. 

BUsjoinder-of  parties  or  causes,  ground  for  demnrrer,  490. 

Mistake— relief  ftom,  may  be  had  by  amendment.  473. 
in  written  agreement— evidence,  1856. 

Mitigation— may  be  alleged  and  proved  in  libel  and  slander*  4fiL 

Blob— action  for  damages  by,  840. 

Modification— of  award  by  court,  wben,  1288. 

See  AWABD,  JUDGHXHT. 

Blonth— means  calendar  month,  17. 

Mortgage— not  deemed  a  conveyance,  744. 
See  Fo&aoLOSVRB. 

Mottter— may  sue  for  seduction  of  danghter.  when,  S75. 
may  sue  for  injury  or  death  of  child,  when,  876. 
rank  in  order  of  persons  entitled  to  admiolstw,  136B. 
when  entitled  to  guardianship  of  minor,  1751. 

Motions  and  orders— order  and  motion,  defined,  1003. 
definition  of,  applicable  to  special  proceedings,  1064. 
w^hero  m&de  luoi 

notice  of  mo'tion.'at  what  time  to  be  given,  lOOS. 
transfer  of,  to  show  cause,  1006. 
order  for  payment  of  money,  how  enforced.  1007. 
notices,  flltng  and  service  of  papers,  1010-1017. 
order,  service  by  telegraph,  1017. 
motion  for  postponement,  upon  what  made,  695. 
motion  for  discharge  of  attachment,  groimds  of,  85& 
motion  for  new  trial,  when  to  be  heard,  660. 
motion  for  new  trial  in  mandate,  where  made,  1098. 
subsequent  applications,  when  prohibited,  182-183. 
See  OaosB,  Noticb. 

V ames— lurisdlction  on  application  for  change  of,  127S. 
petition  for  change.  1^6. 
hearing  aud  proceedings,  1278. 
clerk  to  mako  return  to  secretary  of  State.  1279. 
complaint  to  contain  names  of  parties,  4^ 
fictitious  names  may  be  used,  474. 
summons,  to  contain,  407. 
entry  of  juror's  name  on  verdict,'628. 

Vegative  allegations— when  may  be  proved,  1889. 

Keglect— in  pleadings,  relief  from,  may  be  had  by  amendment*  473. 
action  for  injury  or  death  caused  by,  376, 377. 

Negligence— relief  from,  may  be  had  by  amendment.  473. 
resulting  in  injury  or  death,  who  nu^  sue  for,  376, 877. 

Vegctiable  instraments— cross  demands,  in  actions  on,  440. 
neuter  included  in  masculine,  17. 
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erwrly-diflooTwod  evidence— groand  for  new  trial,  4i07. 

^mr  xnatter— answer  may  contain,  437. 
-^nrlieii  deemed  controverted,  462. 
-witliln  what  time  to  demor  to,  443. 
-when  Issue  arises  on,  690. 

re-wr  promise— most  be  In  writing,  KJO. 

Tevr  trial— defined,  656. 

-when,  may  be  granted,  grounds  for,  607. 

on  wbat  jApers  moyed  for,  686. 

notice  of  motion,  upon  whom  served,  and  wbat  to  contain,  690. 

motion  to  be  heard  at  time  specified,  or  dismissed .  060. 

Jacl£^  to  make  written  statement  on  decision  of  motion,  661. 

record  on  appeal  from  order,  wbat  constitutes,  661. 

jury  resorting  to  chance,  657. 

verdict  against  law,  697. 

excessive  or  Insufficient  damages,  657. 

insufficient  evidence,  657. 

Irregularities  or  misconduct  of  Jury,  657. 

newly-discovered  evidence,  657. 

surprise,  657. 

what  deemed  excepted  to,  647. 

motion  for,  on  minutes  of  court,  660. 

statement,  what  to  contain,  661. 

motion  for,  in  mandate,  when  to  be  mado,108S. 

motion  for.  In  prohibition,  1105. 

Von-joinder-see  Pasties. 

Von-Jndicial  daya-adjoumment  to,  effect  of,  134-lSA. 
nolldays,  what  are,  10. 
falling  on  Sunday.  11. 
time,  now  computed,  12. 
performance  of  acts  on  holidasrs,  13. 

Hon-resident-place  of  trial,  in  actions  against,  395. 
service  of  summons,  how  made  on,  413. 
pleadings  of,  by  whom,  and  how  verified.  446. 
when  allowed  to  open  Judgment  by  default  and  answer,  473. 
attachment,  when  may  issue  against,  538. 
jnroof  required  of  plamtiff  in  action,  on  default  of,  5S5. 
summons  in  partition  suits,  how  served  on,  757. 

Sroceeds  of  sales  of  estates  of,  in  partition,  how  invested,  788. 
nties  of  cleric  making  such  Investments,  791. 
service  of  notices  ana  papers  on,  how  made,  1015. 
corporation,  to  furnish  secuAty  for  costs,  1036. 
effect  of  failure  to  furnish  such  security,  1037. 
]imltiU;ion,  on  time  to  claim  escheated  estate,  1272. 

Hoxisnit— when  Judgment  of,  may  be  entered,  581. 

Notary  imblio— seal  of,  exempt  from  execution,  690. 
may  administer  oath  or  affirmation,  2093. 
may  take  deposition ,  in  tliis  State,  2031 . 

Notice-«fter  appearance  In  action,  who  entitled  to,  1014. 
effect  of,  on  priority  of  liens,  1186. 
for  inspection  of  books  and  documents,  1000. 
how  construed  when  written,  1865. 
tosufflclency  of,  no  ground  for  dlmfnlssal  on  appeal,  £54. 
must  be  in  writing,  lOlO. 
without  title,  when  valid,  1046. 
not  required,  to  vacate  order  made  out  of  court,  937. 
of  motion,  at  what  time  to  be  given,  1005. 
Serrieecf. 

how  and  on  whom  made,  1010- 
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bt  mill,  wbea  miile,  11)13. 
or  deposit  In  pwMmee,  iftU. 
Dlten.  need  noebs  made,  1«I4. 

on  MtIlIIle)^  wben  la  Iw  nuule.  ISU. 

mrrlcB  bj  Ulngniib,  llill. 

ot  HbstTMt,  pniTiaed  la  nortlUan,  799. 

of  BppUaUDuIoTlDjunctlDii,  wben  reqiUreil.  z^: 


of  Sp'oa"  wbiit'to  bOiib', lUiil  wh»D to  l>aBsrToil.»«. 

/it  Mjtfciai  procHdinffi 

ot  Appn  n  on  ror  mandMe    MB. 

of  app    a   oQtorwrttof  ravlBw    MS 

of  npp  ca  on  to  dl»diaiso  t  om  mp   wnment,  1U4. 


In  muimil,  wbo  nuuriuUBl 

Ecnr  tarn  hititen^Twu. 

of  ■ttOneirUHl  conuaeilDr,  us. 

^lurr.^rmoI.fiM.  ^j^,^^,^  ,„ 

a  pruooer,  eoiiBneil  oa  civil  )>n>c«H,'(am  ot,  lUa. 

ot  ancMl  reporter,  371, 

boirMimlaUHnd.  «N. 
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fonu  may  be  Taried.  how,  2095. 
£on&  of.  m  discretion  of  court.  2096. 
sAnnation,  equivalent  to,  2097. 

Obleolions— !n  practice,  when  taken  by  demurrer  or  answer,  433. 
"When  not  iaken,  deemed  waived,  434. 
to  appoinnnent  of  referee,  how  tried,  642. 
to  granttnff  letters  of  administration,  when  filed,  135L 
may  be  taseu  to  dissolution  of  corporation,  1231. 

Oblisation—defined,  26.  ) 

Oconpant— of  real  property,  in  forcible  entry  and  detainer,  UM. 
See  Limitation  of  Actions. 

OSBar  to  compromise— proceedings  on,  997. 

is  not  an  admission  that  anything  Is  due,  2078. 
in  Justices'  Courts,  895. 

Office— eligibility  for  office  of  superior  Judge.  157. 

justices  and  Judges  ineligible  for  other  ofAces,  Kil. 
actions  for  usurpation  of,  603-810. 
tenure  of,  preserved,  6. 

See  Usurpation  ot  Oftiob. 

Offioers— of  Court  of  Impeachment,  88. 
ministerial,  elections  and  terms,  263. 
actions  for  usurpation  by,  803. 
ministerial,  elections,  etc.,  where  provi(lc(l,263. 
Judicial,  incidental  powers  of,  176-179.  , 

Official  documents— how  proved,  1918.  j 

See  PuBLio  Bboobds. 

Olographio  will— how  proved,  1309. 

Opinion— of  Supreme  Court,  to  be  in  writing,  4%  < 

Oral  examination— defined,  2005.  I 

See  Examination  of  Witnesses. 

Order— definition,  1003. 

definltlDn,  In  special  proceedings,  1064. 
where  made,  1004. 
transfer  of,  to  show  cause,  1006. 
may  be  enforced,  177. 
for  payment  of  money,  how  enforced,  1007. 
second  application  for,  refused,  182. 
how  reviewed,  036. 
made  out  of  court,  may  be  vacated,  037. 

dn^  of  supreme  cleric,  on  appeal  from,  968.  | 

in  Superior  Courts ,  what  appeidable,  963.  :: 

may  oe  served  by  telegraph,  1017. 
for  new  trial,  in  Supreme  Court,  costs  on,  1027. 
copy  of^  to  be  filed  in  eminent  domain,  1253.  ; 

copy  of,  to  form  part  of  Judgment  roll,  b70. 
Judicial,  effect  of,  1909. 
Inaetiont. 

relief  from  Inadvertence  or  mistake,  473. 

relief  from  neglect  or  surprise,  473. 

to  Show  cause  in  injunction,  S30, 

for  investment  of  funds  in  hands  of  receiver,  59e. 

for  sale  of  property  attached,  548. 

to  deposit  money  in  hands  of  trustees,  672. 

to  d^M>8it  money  in  treasury,  573. 

enforcement  of  order  of  deposit,  574. 

discharging  sick  Juror,  615. 

gianting  or  refoung  new  trial,  deemed  excepted  to,  647. 


rnDClDjiari*tittlnBa«wtriid,«[4>e3l>blf.  RW- 
dlHolrlilg  UMCbDiMIt,  cSMl  ot  (Ppul  Itam,  a- 
of  Sapcrbr  Contt,  fix  tnuiamlBlDii  ol  appeal . 
for  InspeL-UOD  at  docmnenta,  IMO. 

'n  tpmai  prtKfrdiitgi. 

requlHng  debtor  xiy  ftpp«aT  utd  aaffwr.  Tli. 

far  sppUcHlifti  ot  proper^  ot  luibs'ans'.TI*. 
of  dUeliatVB  of  person  Imprisooed  oo  cislf  prot 
FommttClu  f  or  c  Dii  tFU  pi.V«. 
OB  HipUcnIcHi  for  dIBsolutloa  of  corporatloB.I! 
Ho^roTcondeinnnliaa  of  Lnnd.  TPtaeD  made,  13t 

chingtBf  DUne  of  peraon,  li78. 

ooiabnOMDiiIoiu-bltTUlon,  1K9. 

of  nSKlteiuliigbyBrbtirBcaiB.  1387. 

to  cnModlan  to  prodac*  wlU,  IW!. 

to  shoif  fansa  wiiy  prolnio  should  ool  be  nfOk 

-'-MM  obtain,  4tt. 


Oilgliul  ji 

ot  Sqiailar  Camt,  Tl. 

Io«t  p*pen,  bow  BnppUtil,  IMD. 

iArtnw«R  vkUd,  lltw. 

'~  '[•«nml<tieiIIf|rKep«DM>t,aa  wpcW.WW. 

lira  ot,  to  b«emlo«d.  Ml. 

-•  — ~  *-  "•"in  bj  ]1UT,  OD  raUrlDS,  •!»- 
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InfftDt  to  appear  by  guardian,  872, 1722. 

guardian  aa  litem,  no^  appointed,  87S. 

unmarried  temale  msgr  rae / or  her  own  seduction,  974. 

taXhet,  etc.,  may  sae  for  eednction  of  daughter,  915. 

father,  etc. .  may  sue  for  injury  or  death  ox  child,  S79. 

representatlTea  may  sue  for  death  caused  by  negUgenoe*  177. 

^rno  may  be  Joined  as  plaintUEs^  878. 

^rho  may  be  Joined  as  defendants,  379. 

landlora,  379. 

parties  in  Interest,  when  to  be  loined,  380. 

^rhen  one  or  more  may  sue  or  defend  for  all,  382. 

folding  title  under  common  source,  when  may  Join,  381. 

common  interest,  one  may  sue  for  all,  382.   . 

all  may  be  Joined,  382. 

plalntQI  may  sue  in  one  action  different  parties  to  commercial 

paper,  SM. 
tmiana  in  conmion  may  sever  an  action,  384. 
death,  or  other  disability,  not  abate  action,  385. 
proceedings  on  disabillqr  of,  885. 
smother  person  may  be  substituted  defendant,  386. 
interrention,  when  takes  place,  and  how,  387. 
associates  may  be  sued  by  name  of  association,  388. 
court,  when  to  decide  controversy,  or  to  order  parties  in,  389. 
adding  or  striking  out,  473. 
names  of,  in  complaint,  426. 
names  of,  In  summons.  407. 
defendant  may  be  sued  by  any  name,  when,  474. 
who  may  app^,  parties,  now  designated,  988. 
administrator,  when  may  sue  alone,  1566. 
Identity  of,  when  deemed,  1910. 
In^^Ktiom  and  special  proeeedmgt. 
actions  to  redeem,  346. 
ejectment,  860, 381. 
forcible  entnr,  1164. 
mechanics'  liens,  1196. 
for  foreclosure,  ?26. 
for  nuisance,  731. 
who  liable  for  waste,  782. 
when  may  enter  on  land  to  surrey,  742. 

Slalntifls  in  action  for  partition,  752. 
efendants  in  action  for  partition,  754. 
court  may  order  in,  in  putition.  761. 
for  usurpation  of  office  or  franchise,  808. 
In  special  proceedings,  how  designated,  1063. 
defendants  in  forcible  entry  and  detainer,  1164. 
who  Joined  in  suits  for  liens,  1196. 
defendant  in  condemnation  of  land,  1246. 
who  may  submit  to  arbitration,  1281. 
who  are  estopped,  1908*1910. 

Fartttlon— who  may  bring  action  for,  752. 

Interests  of  sli  puties  to  be  set  forth,  753. 

lien-holders  not  of  record,  need  not  be  parties,  754. 

recording  of  Hm  pendent  In  cases  of,  755. 

summons,  to  wuoin  mast  be  directed,  756. 

uiknownj;>artles  may  be  served  by  publlcatf  on,  767. 

answer  oi  defendants,  what  to  contain.  758. 

rlfl^ts  of  all  parties  may  be  ascertamed  in  one  action,  759. 

pwtial  partition  may  bu  made,  760. 

lien-holders  must  be  made  parties,  or  referee  be  appointed,  761. 

Uen-holders  must  bo  notified  to  appear,  762. 

order  for.  and  referees,  763. 

when  town-site  Included,  763. 
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Partition—  Con  tin  ued. 

intervention  of  parties,  387. 

must  be  made  according  to  ri^irhts  of  parties,  764. 

referees  to  report  proceedings,  765. 

action  of  court  on  report,  ludgment  tliereoa  coix€diuriTe»  71a 

judgment  in,  liow  eniorcea,  686. 

judgment  not  to  affect  tenant  for  years.  767. 

expenses  of  partition  to  be  apportioned,  768. 

lien  on  undivided  Interest,  a  charge  on  what,  769. 

estate  for  life  or  years,  bow  may  bo  feet  off  In,  770. 
I  application  of  proceeds  of  sale  of  encumbered  property.  771. 

party  holding  other  securities,  required  to  first  exliaust  them,  TTl 
I  deduction  from  proceeds,  773. 

cause  may  be  continued  lor  determination  of  claims*  774. 
i  sales  by  referees,  to  be  at  public  auction,  775. 

court  must  direct  terms  of  sale,  776. 

referees  may  take  security  for  purchase-money,  777. 
,  tenants,  whose  estates  are  sold,  to  receive  coznpensatloii,  778. 

court  may  fix  compensation,  779. 

court  must  protect  unknown  tenants,  780. 

court  must  ascertalu  value  of,  and  secure  futttre  contingent  Is- 
terests  781 

terms  of  sale  to  be  made  known  at  time,  783< 

lots  must  be  separately  sold,  782. 

who  may  not  be  purchasers,  783. 

referees  must  msike  report  of  sales,  784. 

conveyance  may  be  executed  on  confirmation,  785. 

proceedings,  If  lien-holder  becomes  pureltaser,  786. 

conveyance,  must  be  recorded,  787. 

conveyance,  a  bar  against  parties,  787. 

proceeds  belonging  to  unknown  parties  must  be  invested,  788. 

investment  to  be  made  In  name  of  clerk,  789. 

securities  to  be  taken  for  interests  of  parties,  when  aseertalaed, 
790. 

duties  of  clerk  making  investments,  791. 

on  unequal  partition,  compensation  may  be  adjudged,  79S. 

share  of  Infant  may  be  paid  to  guardian,  7:)3, 1772. 

share  of  Insane  person  may  be  paid  to  guardian,  794. 

guardian  may  consent  to  partition  without  action,  and  ezecnta 
releases, 795, 1772. 

costs  of  partition,  a  Hen  on  share,  796. 

court,  by  consent,  may  appoint  single  referee, 797. 

expenses  of  previous  liUgatlon  allowed,  796. 

abstract  of  title,  when  furnished,  799. 

abstract,  how  made  and  verified,  800. 

interest  on  disbursements,  in  discretion,  801. 

Partner— administratrix  cannot  be,  1365. 
sued  by  firm  name,  388. 
rights  In  estate  of  deceased,  1585. 

Pajrment  of  debts  of  decedent-^hen  will  provides  for,  It  maltfO^ 
em,  1560. 
if  provision  Insufficient,  proceedings  thereon,  1563. 
estate  subject  to  debts.  1563. 

See  Estates  of  Deosased  Pxbsoitb,  Ezxgutoeb,  m> 
Administbatobs. 

Penalty— for  failure  to  deliver  will,  1296. 

attachment  for  refusal  to  produce  win.  1302. 
for  practicing  as  attorney  without  license,  281. 
for  disobedience  of  mandate,  1097. 
See  FiN£s,  Contempts. 

Pendency  of  action— when  action  deemed  pending,  1049. 
notice  of,  to  be  filed  In  real  actions,  409. 
as  a  ground  for  demurrer  to  sutoequeut  salt,  430. 


sUne  of,  of  act,  ms;  be  cxteadsd,  lOM. 
irpawUng  mUmonr— mod 

ilcpoMtloa.  *ben  toKf  b* 

effect  of  depoilU^^tm. 
Bzson— daOned,  what  It  InclDdea,  17. 
nrsoiuU  lajnir— who  mw  sna  tor,  ni-tTT. 
tnmooal  piapntT— deflned.  t1. 

lunrattiwbaa.M^. 

wbim  majr  b«  lold  imder  attacluDmit,  SKI. 

trlsl  at  claim  of  thiia  penon  to,  ma. 

?etit  laiaanr— lurlwUctlon  In  Juitlcn' Coorta,  lU. 
?Mitlon— tor  ehaaie  of  namB.irtaatmiuCapeoltr.ine^ 

ronat  b»  nnblished  f  onr  »eeis,  151). 

pet1tloiulnproba»proce#dlnffii,  U71, 13fiT. 

peUtlou for ulss of  propenruiprotnte, ins,  ISM, IMI. 
aue  ViLLB,  tbobatb  or  wills,  ezbodtors,  a: 

KIBIBTBATOBB. 

Ftiaaognphlo  rBpoTtar-appoIntment  and  dntlH,  za. 


effect  of  report  of.  ETO. 

com|MtiiitluiiaI,2;j. 

perHnial  Utendaoce  required,  173. 

Imttcrlpt  of  notu  prima  fade  erldanee,  ITO. 

when  clerk  to  lake  down  teeCioioiiy-  IDtl. 


PlMO  et  holding  oonit^-irtien  mar  be  changsd.  W. 

appearancB  at  place  appoioCad,  compiilai^,  lU. 

wlUD  jDdge  may  order  rooma,  etc   IM 
Plus  of  trial-to  be  tried  where  nibjectnutter  aitoateO,  t9S 


iiaaafer  of  probato  proceeding  not  to  change  right  to 

ntronbter  bow  nia^le  143^ 

when  proceed  oga  to  be  Eutuine{l(oorU^nal  court  ]«> 


Plaadingi— flBflnea,  4!u. 

lompUint.  thaflmt  pleidlojt  ou  acUo 


proeepilinfisto  Up]i:ii1  on  anipnilment'of  complaint, «!. 
objecuons  to  coraplaim.wiiendeetiiad  waived,  (si. 


ccDSS^omiiUl  u  t,  ICi. 
vbeanlalntjn  mayilemtir,  443. 
grounUB  at  pIMutilTs  aemurrer.  M4. 
TBriflcatlou  of  pleadines,  W1-4W. 
aiBcuCiou  o[  initrument,  when  not  deemea 
pleadings  to  Go  Uber^  constmed.  iia. 

ilescrlptlonol  real  property  In,  iSJ. 
I'tmaitlonanrecedeni,  Uo'w  to  lie  pleaded,  4S; 

llbelaudBlauder,  how  stated  In  compliUiit, ' 
fipeclaJ  dFLmaga  In  libel  need  not  be  aileffedj  * 

Kllegatlon,  irhendceinod  coDtroverted,  U2. 
lOBtcrlol  allpjjallOD.deaiied.iej. 
EBpplementar.^on.pLilnt  and  anawer,  tM. 


ad  and  serred,  4tfc 


niml— Indadei  slngnlax,  I'. 
PoUot  Oomti-aBUonsln.KS-ni. 

npeit*  tiom  mar  be  Uken.  7T. 

nJEuiii&nientDt.Ul. 

toluTsiad,  \" 

Jnncaitwirn 
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I'^oceedingt  in  civil  aetiom  in. 
-  -     Ixow  commencedj  029. 
^      I>leadliig8  in,  930-931. 

summons  must  issae.  wbim,  030. 

defendant  may  plead  orally  or  in  writing,  08L 
f,       -trial  by  iury,  wnen  defendant  entitled  to,  032. 

proceedings  to  be  condnctied  as  in  Justices'  Oonrts,  03S. 

appeals  from  judgments  of,  074. 

lioe  jndge— may  take  acknowledgments  and  affldayiti,  170. 
^  See  Judicial  Ovfioebs. 

"•■session  of  land— wben  presumed,  323. 

occupation  deemed,  under  legal  title,  823. 

occupation,  when  deemed  adverse.  324. 

wbat  adverse  possession  under  written  instrument,  825. 

actual  occupation  under  claim  of  title  deemed  adverse,  824. 

adver8e^)088ession  under  unwritten  claim  of  title,  825. 

possession  of  tenant,  when  deemed  possession  of  landlord,  828. 

limitation  of  adverse  possession  of  tenant,  327. 

right  of,  not  affected  by  descent  cast,  328. 

certain  disabilities  excluded  from  time  to  commence  actions,  828. 

'oBtponement— of  civil  trial,  605. 
See  CoHTiNUAiroB. 

.  Pcr9ren—ot  Supreme  Courtjnstices  at  chambers,  16S. 
of  judges  of  Superior  Courts,  166. 

Po'wers  of  court— amendments,  128. 
to  administer  oaths,  128. 
to  compel  obedience,  128. 
to  control  officers  and  process,  128. 
to  enforce  orders  and  coerce  witness,  128. 
on  contempts,  120J-1222. 

Present  tense— Includes  the  future  but  ezdndes  the  pntf  17. 

Presnmptiona— defined,  1950. 

when  may  be  controverted.  1961. 
conclusive,  specified,  1962. 
controvertible,  specified,  1963. 

Priest— when  may  be  excused  from  testifying,  188L 
when  must  testify,  1883. 

Primary  evidenod— defined,  1829, 1888. 
as  to  third  parties,  1851. 
entries  on  publiorecords  are,  1920. 
entries  in  justice's  docket  are,  012. 
books,  maps,  and  charts,  when,  1936. 
certificate  of  purchase  or  location  of  lands  Is,  1925. 
entry  made  by  officer,  or  board  of  officers,  when,  1926. 
handwriting  and  entries  of  deceased,  1946. 

Printing— included  in  writing,  17. 

Private  property— what  may  be  taken  for  pnblls  use,  1240-1241. 
See  COlTDBMHATlOir  ov  Laitd. 

Fdvale  sittings— of  court  in  certain  cases,  12ft. 

Private  statute— defined,  1898. 
how  pleaded,  459. 

foreign  law-books  admissible  In  evidenee,  1900. 
recitals  in,  bow  far  evidence,  1903. 

Private  writings— classification  of,  1929. 

distinction  between  sealed  and  unseded,  i^llSbed«  1032. 
execution  of  instrument  defined,  1988. 
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eompromlse  of  debt  without  seal,  good,  tdM. 
subscribing  witness  defined.  1935. 

books,  maps,  etc.,  how  far  evidence,  1986.  

oftfflnal  writing  to  bo  produced  or  accounted  tor,  1987. 

notlco  to  be  given  to  produce,  1938. 

writings  called  for  and  inspected  may  be  wlCblield,  HSn 

execution  of.  bow  proved,  1940. 

when  other  than  subscribing  witness  may  testify,  I9ftl. 

when  evidence  of  execntion  not  necessary,  1942. 

evidence  of  bandwritiug,  to  prove,  1943. 

of  handwriting  allowed  oy  comparison,  1944. 

comparisons  with,  what  may  be  made,  1949. 

enmes  of  decedents  as  evidence,  1946. 

copies  of  entries,  1947. 

how  acknowledged  and  certified,  194S. 

public  records  not  to  be  carried  about,  1960. 

idiat  mxy  be  i*ead  in  evhlence,  196L 

public  records  of,  how  proved,  1919, 

FHvUeged  ooinmiinlcatlon»-1881. 

ftobate  prooaodings^ 
JwritdieHon  andvroeeeding*  fn  flpcnerotl. 
in  Superior  Court,  7ii. 
when  exercised  over  estates,  1294. 
when  decided  by  first  application,  1299. 
court  may  determine  all  questions  as  to  ar.vanoemeDta.  WIL 
orders  and  decrees  to  be  entered  in  minutes,  1704. 
how  often  publication  to  be  made,  1705. 
recorded  decree  or  order  to  iiniiart  notice,  1706. 
dtacion,  how  directed,  and  wUat  to  contain,  1707. 
when  issued  without  order  of  judge,  1706. 
citation,  how  served,  1709. 

citation,  when  a  substitute  for  personal  notice,  1710. 
to  be  served  five  days  before  return,  1711. 
published  description  of  real  estate,  1712. 
practice  and  proceedings  in,  1713. 
new  trials  and  appeals  In,  1714. 
appeal  to  be  taken  within  sixty  days,  1715. 
from  what  proceedings  an  appeal  lies,  069. 
effect  of  Judgment  in,  1808. 
issues  joined  in,  how  tried  and  disposed  of,  1716. 
court  to  try  cause  when  no  Jury  denumded,  1717. 
new  trial,  now  and  when  moved  for,  1717. 
court  to  appoint  attorney  for  minor  or  absent  heirs,  etc^iAeii 

compensation  for  attorney  of  absentee,  1718. 
decree  relating  to  homestead  and  effect  thereof,  1719. 
costs,  by  whom  pfdd  in  certain  cases,  1720. 
court  may  remove  executor,  etc.,  for  contempt,  172L 
service  oi  process  on  guardian,  1722. 
court  may  order  investment  of  moneys  of  estate,  17IS. 
IHiqualificahon  of  judge  and  tranter  qf  adminitiration. 
when  Judge  not  to  act,  1430. 
Jud^e  being  disqualified,  proceedings  to  be  transferred,  when. 

transfer  not  to  change  right  to  administer,  1432. 
retransf  er,  how  made,  1432. 

when  proceedmgs  to  be  returned  to  original  court,  14SI. 
power  of,  at  chambers,  167, 1309. 
may  hold  court  in  other  county,  161. 
Production  and  vroc/  of  teilh. 

custodian  or  will  to  deliver  same,  to  whom.  ISW 


'wh!i%ayTetu'i«if'"i>™taiB"orwm,13». 
"  ■ '  'wben^'xeciiSi'il'rle'its  rlg&tfl  to  lettBTB,  IMl. 
"'  ^re3ent^il™"r'ivJfito'bBprayodforBndearorceil|l»». 

^Eelrs  and  named  eiecuturs.  tube  iiotLflBajSO*. 

apMltlon  maybopreieiiieaiiichiimbeta.lSOS. 

j(     Brobate,  wnen  no  contest,  ISOS- 

Ja«r»pbiowllU,  probata  ot,  1300. 
«      wUb,  proved  III  oiUcrStatea  to  be  recmdBd  JK5. 

^Sfngp™* °o(  ptnbMB  ot  (oreim  wlU,  IM*. 

SS«  lS.vi''b^eS  m  M^^luco 'ittS  Of  aeaeb,  13». 

tube  certified. recorded. anU letters granCed.lSM.^ 

court  to  restrain  iiijurtousscta  of,  peiidl^  proceedlngi,  UC 

probata  o(  nuncupation  wUla,  bow,  13M. 

nmUionalreqalrenients.lMS 

pob  1      twmtoboar«ealotco.^lM 

^,,      ??dS     ^ulredtop      owiuce    II  i    TO. 

'^    STf^b""      "''' 

^       KnuD    y  1°^        - 

Trillan  (1  d  d       8. 


oeedlnga-c  "  laiom  etsorer 

toMl   Eng    hla  -uag      83         ^ 
camto  of  ncord  may  make  ruleii  ta  NgnlaM.  12> 
irtuonileitakaeffBet.lW' 
on  mm  awi^inlini-  of  Jadge  at  conn.  Ka. 

HftrenatioiMiuadlnriw..  _.,___„  ,„ 
nmnbers  may  bo  eiptesaed  by  Dgx'*!- 1"^ 


IS  Juror  becomes  s 


ProM»»-deBn6il,  n. 

ol  Superior  Conrta,7f 

CODB  ClT.  PEO0.-6 


^DDtempt,  1209. 


TIB 

TtooBn-^Conttnued. 

to  IM  In  j^ilflb  lataffOMe,  185. 

abbreviations  used  m.  IS6, 

means  to  carry  out  iurladietion.  187. 

relief  from  inadvertence  or  mistake,  473. 

in  Justices'  Courts  mav  Issue  to  any  part  of  eounty,  IM. 

may  issue  from  court  at  cliambers,  1»,  166. 

blanks  in  must  be  filled  by  Justice  of  p€»oe,  930. 

wliat  treatment  of  is  a  contempt,  1209. 

ftofonional  implements-exempt  from  execution,  esOi* 
Prohibition— writ  of,  defined,  1102. 

Supreme  Court  may  issue,  61. 
.    Superior  Courts  may  issue,  76. 

writ  of,  the  counterpart  of  mandate,  1102. 

where  and  when  issued,  1103. 

form  of,  may  be  alternative  or  peremptory,  1104. 

provisions  respecting  issuance  of,  1105. 

when  returnable  and  heard,  1108. 

rules  of  practice,  1109. 

appeals  and  new  trials,  1110. 

ftoof— defined,  1824. 

of  service  of  summons,  how  made,  415. 

Property— term  defined,  17. 

Pnblio  administratora— rank  of,  in  order  of  persons  enttUed  to  at 
minister.  1969. 
estates  which  may  be  administered  by,  1726. 
to  obtain  letters,  when  and  how— bond  and  oath  of,  1727. 
duty  of  person  in  whose  house  stranger  dies,  1738. 
must  return  inventory  and  administer  estates,  1729. 
when  to  deliver  up  estate,  1730. 
civil  officers  to  give  notice  of  waste,  1731. 
suits  for  property  of  decedents,  1732. 
order  to  examine  party  charged  with  embezzling  estate,  in. 
punishment  for  disobedience  of  order,  1734. 
order  on,  to  account,  I7S9. 

every  six  months  to  return  condition  of  estate,  1716. 
duty  as  to  estate,  moneys,  escheats,  etc.,  1737. 
not  to  be  interested  in  payment  on  account  of  «sfate,  1716. 
when  to  settle  with  county  clerk,  1739.  } 

how  unclaimed  estates  disposed  of,  1739. 
proceedings  aii:ainst,  for  future  to  pay  over  moneys,  1740. 
zees  of  oflicers,.when  and  by  whom  ludd,  1741. 


to  administer  oaths;  1742. 

batetProceedings  applicable  to,  1743.  ' 

See  ESTATKS  OF  DBOBASSD  PEBSOITS,  EZSOUTOBS  AVS 


probate 

ADMINI8TRATOB8,  SPBOIAI.  ADMIKISTSATOBS. 

PnbUoation— see  Estates  of  Dbobasbd  Pxbsoss,  Sols  Tbadbs. 
SnuMONs,  NoTioB,  Wills. 

Pnblio  buildings— what  exempt  from  execution.  690. 

ri^t  of  eminent  domain,  exercised  in  behalf  of,  1S3S. 

Poblio  oalamity— ground  for  removal  of  court,  1^. 

Pnblio  ofibnses -cognizable  injustices'  Courts,  115. 

pubUo  officer— place  of  trial,  in  actions  against,  39I. 
may  be  arrested;  for  embezzlement,  i79. 
when  excused  f  romjriving  tesUmony,  i88L 
when  must  testify,  I882. 
penalty  for  disobedience  of  writ,  1097. 
must  give  copy  of  public  writing  on  demand,  UOI. 


■Ho  re  oordi-tDdlclal  record  deflned,  Igfl^. 

x^ord  ot  (orelgQ  coontry,  how  autHBiiIicarod,  UH. 

oOect  of,  Judgmenl  upon  riglits.  lUW. 

oSecC  ot  otiier  juUlf  tai  urden,  leoo, 

-wliere  psrtlea  to,  aru  deemea  toiiBthoisnie,101!li 

^rtiat  (leemtd  adjudaad  In  a  JnOijnlenl,  IS]  1. 

^  cDurfDl  Bdm'lralty,  l^U. 
effe<^t  of  foreign  Jud^Dipat  1915 
manner  of  ImpcnrhlD?  1  18 
tbelorladlc  Ion    eccsSHryoimlDdnnerit  1  1 


otber  evldenca  of  lans  oC  utber  Bute 
ro<!lt»ls  InBtstuti-  1  nw  fsr  evldBncf  190: 


■Er.. 

s, 

«" 

i.:s; 

OETtlfi  a 

p    raary 

■"!•■ 

rboar 

If  oinienlilp^UHa 

QnalllbiBtlons— ot  Joatlcei  ol  Bnpnme  Court,  IH. 

Dt  IndseB  ot  SaperlDC  UoncU.  UT. 

of  BiTeaea.KiH. 
Qnulloiii-oC  l»r  toe  addreucd  to  tbe  rontt,  SKG. 

of  fact,  ara  nddreased  to  tbs  jury,  Ilitl. 

pnvlilani  sppUeable,  referee  or  other  oOeer,  IlOt. 
QslfUoi  Ulle— who  mi7be  Joined  udelemlHita  In  sctioni,n9i 

putleslnKetloi),iM. 

vbea  plalntut  cmnnot  recoTer  coste,  IX. 

ttnnlDatloo  of  plBlatUTs  title,  verdict  Bod  Jndinnent  on.  IMl 
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ralae  of  Improvements,  when  aOowed 
order  may  be  allowed  for  siirvey  of  laad.  742. 
order,  what  to  contain,  and  bow  serred,  7  ~ 
imneccssary  Inlory,  liability  for,  7«. 
mortg^e  not  deemed  a  conreyance,  74i. 
money,  etc.,  generally,  10t5O. 
I»anies  to  action,  373. 379-331. 738L 
alienation^  pending  salt,  747. 

Quo  wairaBto— writ  abolished,  80S. 

Beal  propertf— means  lands,  tenements,  aid 
limitation,  of  actions  for.  31^-328. 
place  of  trial,  in  actions  for,  392. 
entry  upon  and  possession  of,  320-334. 
intervention  In  actions  for,  how  effected, 
recovery  of,  claims  for.  may  be  united, 
description  of,  in  pleadings,  456. 
how  attached.  542. 

execution  against,  what  to  recite,  683. 
return  of  execution  against,  how  made* flBL 
Judgments  against,  how  enforced,  684. 
execution  on,  how  and  to  whom  issued*  €87. 
how  seized  on  execution,  688. 
foreclosure,  726. 
partition,  752-801. 
sale  of,  in  partition,  763. 
sale  of,  in  loreclosure,  when  to  oeaee,  728. 

8ee  KKDKXPTIOH. 

Beceivers— appointment  of,  and  duties  genenlly,  I04»  SG&. 

upon  dissolution  of  corporation,  565. 
person  Interested  cannot  be,  666. 
attorney  shall  not  be  appointed,  56S. 
oath  and  undertaking  of,  567. 

Eowers  of,  568 
ivestments  of  fimds  by,  569. 
appointment  of,  in  escheated  estates,  127(1. 
in  foreclosure  suits,  564. 

Record— <;op7  of,  to  bear  seal  of  court,  I5S. 

transcript  of,  evidence  of  executor's  aotiiortty't  MBL 
removalT  only  by  order,  1950. 
See  FUBLia  Kscokds. 

Recoverjr  of  property— claims  for,  may  be  tmlted,  4Z7. 

Redeem— limitations  as  to  suit  to,  346, 347. 

Redemption—who  are  redempti oners,  701. 

when  property  may  be  redeemed  from  execution  sale.  TtS. 
when  judgment  debtor  or  other  redemptioner  maj  redoom, 

notice  of  redemption.  703. 

to  whom  payments  to  be  made,  701. 

kind  of  money  to  be  paid,  704. 

what  redemptioner  must  do,  705. 

court  may  restrain  waste  pending  time  for  redemption,  7M> 

rents  anti  profits,  707. 

limitation  of  action  to  redeem,  346. 

of  action  to  redeem  part  of  mortgaged  premises,  S47. 

Reference  and  referees— on  trial  of  charge  against  attorney,  ML 
may  be  ordered  for  taking  account,  636. 
when  may  be  ordered  on  aCTeement  of  parties,  ( 
ordered  on  motion,  in  what  cases,  639. 
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and  referees— ContmuMf. 
of  referees— qualifications,  etc.,  640. 
el^ber  party  may  object,  641. 
e^x-ovnas  of  objection,  641. 
ol> J  ections,  how  disposed  of,  642. 
»xerees  to  report  within  ten  days,  643. 
fc<Unff  of  referees,  effect  of,  644. 
e^cceptions  to  findings  of,  259. 
escceptlon  to,  and  review  of  findings,  U45. 
referees  may  be  appointed  in  partitlou,  761, 763. 
I^rial  before,  in  partition,  762. 
referees  to  divide  property,  rules  to  govern,  764. 
xxmst  report  their  proceedings,  765. 
-report  may  be  set  aside  or  affirmed,  766. 
e^cpenses  of  referees  in  partition,  768. 
may  take  security  for  purchase-money  in  partition,  777. 
cannot  be  purchasers  in  action,  783. 
must  report  sale  of  property,  784. 
all  must  meet,  but  two  may  act,  1053. 


ker  of  actiona— clerk  to  keep,  1052. 
Dliearing— in  Supreme  Court,  43. 
;elie£ — ^what  granted  in  Judgment,  580. 

lAxaedies— Judicial,  defined,  20. 
bow  divided,  21. 
nor  merged,  32. 

See  ACTIONS,  Civil  Actions. 

lemittitnr— of  Judgment  of  Supreme  Court,  56. 
duty  of  clerk.  958. 

SLemoTal— of  action.    See  Tbansfbb. 
Kents  and  profits— pending  redemption,  707. 
Seplerin— See  Claim  and  Dbliyebt. 
ELoport^rs,  official— appointment  of,  269. 
^   qualifications  of ,  270. 

attention  to  duties,  271. 

oath  of,  272. 

reports  prima  facie  correct,  273. 

fees  of,  274. 

BAsidences— of  superior  Judges.  158. 
of  Justices  of  the  peace,  158. 

Betnm— of  execution,  when  to  be  made,  683. 
of  gold  dust,  how  made,  688. 
of  summons,  415. 

See-ExxoTTTioN,  Summons. 

Hevooation— of  probate  of  will,  1327-1333.   See  Wills. 

Beview,  writ  of— jurisdiction  of  Supreme  Court,  52. 
may  be  issued  by  Supreme  Court  at  chambers,  165. 
may  issue  and  be  heard  at  chambers,  165, 166, 1108. 
wnt  of,  defined,  1067. 
when  and  by  what  courts  granted,  1068. 
application  for,  bow  made,  1069. 
how  to  be  directed,  1070. 
contents  of  writ,  1071. 

proceedings  in  inferior  court  may  be  stayed  or  not,  1072. 
service  of  writ,  1073. 
extent  of  review  under  writ,  1074. 
defective  return  may  be  perfected,  1075. 
hearing  and  Judgment  on,  1075. 


BMtov,  writ  of— CntHitHd: 


b«  M>nt  to  tnterlor  trlbmul.  IfTt. 


BalMof  pnpotrof  d*o*dmM-»«E«TATEa  or  DscBASKDrck- 

•OHBtBXaODTOBa  AXO  ADItiaiBTKi,T0B8. 

BaU  of  nal  |aopMt|r— In  tonclimm,  ithBU  M  onae>  TM 
mir  twoMarad  In  pKtMoD,  T«l 
procMda  of.  bow  applied,  ITI. 
-■'—  It.  b7  Tetaree*.  ""■* »"  -' 
ii^piutboilt 

pnretusa  At,  781, 


dtfutlon  ofjadimMit— bTWluanBur1WKkDavle<Is«d,  ihl 

boweDler«<l,383,«7S. 


T>Ud  nllhoal;  IH. 


ii  ff  le  eerapheil  lull 

prL  star  ai  bonina.>  be  made,  1931 


rlordootot  ISJJ. 
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lmrvio9—ct  summons,  how  made,  411. 
publication,  when  allowed,  412. 
manner  of  publication,  418. 
how  made  on  Joint  defendants,  414. 
proof  of,  how  made,  415. 
appearance,  equivalent  to,  416. 
on  association,  388. 

of  complaint  and  affldaylt  in  injunction,  527. 
publication,  when  allowed,  412. 
notice  and  papers,  how  served,  1011. 
service  of,  by  mall,  when,  1012. 
deposit  in  post-office,  1013. 

time/or  appearance,  when  regulated  by  distance,  lOU. 
upon  whom  made,  after  appearance,  1014. 
how  made  on  non-resident,  1016. 
may  be  made  by  telegraph,  1017. 
of  writ  of  mandate'  and  prohibition*  how  made,  lOM. 
of  writ  of  review,  how  made,  1073. 

Sesiions— of  Supreme  Court,  47. 
of  Superior  Courts,  78. 

Sharea— in  homestead  association  exempt  fkt>m  exeeutl<m,  090. 

Shares  and  Interests— how  seized  on  execution,  688. 
in  corporation,  subject  to  attachment,  541. 
how  attached,  542. 

Shorlff-^«r  <ftfMo  officer  of  Justices'  Courts,  87. 
to  summon  Jurors,  225. 
summoning  to  complete  panel,  227. 
action  against  for  official  misconduct,  1065. 
to  provide  court-room,  144. 
proof  of  service  of  summons,  how  made  by,  415. 
liability  of,  for  escape  of  party  arrested,  5Ui. 
liability,  for  selling  on  execution  without  notice,  693. 
liability,  extent  of,  on  a  resale  on  execution,  697. 
to  keep  party  arrested  on  Justices'  process  till  discharged,  865. 
to  notify  plaintiff  of  arrest,  864. 

to  detain  person  arrested  for  contempt,  tiU  discharged,  1214. 
liabiUty  of,  for  arrest  of  witness,  2068, 2069. 

Ships  and  Tessels— see  Boats. 

Signature— when  deemed  admitted  in  Justices'  Courts,  887. 
to  pleadings,  446. 
on  written  instrument,  genuineness  when  deemed  admitted, 

447  448. 
when  not  deemed  admitted,  449. 

Singular— words  in,  include  the  plural,  17. 

Slander— see  Libsl  ajxd  SLAimxB. 

Sole  traders— who  may  become,  1611. 
notice,  how  given,  1812. 
petition,  what  to  contain,  1813. 
community  properiy  allowed,  1814. 
who  may  oppose  petition,  and  how,  1815. 
trial  and  hearing  on  application,  18l6. 
decree,  what  to  oe,  1817. 
oath,  form  of,  1818. 
OTder,  copy  of,  to  be  recorded,  1818. 
rights  andliabiltties  of,  1819. 
must  maintain  children.  1820. 
husband  not  liable  for  debts  of,  1821. 

Special  administrators— when  appointed,  1411. 
special  letters  may  be  issued  la  vacation,  1412. 
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Qpoolal  adminiftraton— Conflfiifol. 

geferenee,  to  wbom  given,  1413. 
take  oath  and  give  oonds,  14U. 
duties  of,  1415. 

wben  powers  of,  to  cease,  1416. 
to  render  account,  1417. 

See  EzjBCUTOss  akd  Adkinistratobs. 

Spaoial  proceedings— defined,  23. 

Jurisdiction  in  Supreme  Court,  52. 
urisdiction  iu  Superior  Courts,  76. 
new  trial,  and  appeal,  1110.  . 
costs  allowed  in,  1022. 
wbo  is  plaintUBT  in,  1063. 
wbo  is  defendant  in,  1063. 
motion  in,  and  orders,  1064. 
Judgment  in,  1064. 

{tracticein,1169. 
or  removal  or  suspension  of  attorney,  289. 
for  condemnation  of  land,  1243. 
for  condemnation,  new  proceedings,  1250. 
relative  to  escheated  estates,  126ft-i272. 
to  recover  escheated  estate,  1272. 
In  contest  of  elections,  formality  of,  1117. 
In  Justices'  Courts,  provisions  applicable  J92S. 
on  change  of  venue  in  Justices'  Cfoorts,  922. 
against  public  administrator  for  failure  to  pay  over  money,  I74lu 

Btato— defined,  17. 

costs  in  action,  how  paid  by,  1038. 

not  required  to  give  oonds  in  action,  1058. 

Statement— of  cause  of  action,  how  made,  427. 
on  motion  for  a  new  trial,  how  made,  661. 
effect  of,  661. 

of  points  in  Judge's  charge  to  he  furnished,  606. 
on  appeal  to  Superior  Court,  975. 
when  not  necessary,  976. 
of  findings,  how  made,  661. 

State  officer— serving  in  official  capacity,  need  not  give  bands,  1058. 

Statate— how  construed,  1858. 
existing,  how  construed,  ft. 
definitiou  of,  1898. 

intention  of  Legislature,  to  control,  1899. 
which  of  two  constructions  to  prevail,  1866. 
public  and  private,  defined,  1896. 
recitals  in,  as  evidence,  1903. 
private,  how  pleaded, '459. 
inconsistent  with  Code,  repealed,  18. 
See  EviDBNOK,  PuBLio  WszTiiras. 

Statate  of  Frauds— see  Evidenos. 

Statate  of  Limitations— how  pleaded,  458. 

Statutory  prohibition— effect  of,  on  limitations  of  actions, : 

Stay  of  proceedings— on  appeal  from  money  judgment,  942. 
on  appeal  in  claim  and  delivery,  943. 
on  Judgment  directing  conveyance,  944. 
in  real  actions,  f)45. 
on  appeal,  effect  of ,946. 
on  judgment,  for  perishable  property,  949. 
on  filing  undertaking  on  appeal,  979. 
pending  review;  1071. 
See  Appeal. 
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Street  Bee  Hiohwats. 

Snbmlssion— to  arbitration,  1281-1290. 

controversy  without  action,  1138-1140. 

Snbpcena— for  witnesses,  defined,  1965. 

may  be  issued  by  Justice  of  the  peaee,  919,920. 
how  issued,  1986. 
how  served,  1987. 

how  served  on  concealed  witness.  1968. 
when  witness  compelled  to  attend,  1969. 
person  present  compelled  to  testify,  1990 
punishment  for  disobedience,  1991. 
forfeiture  therefor,  1992. 
warrant  may  issue  for  witness,  when,  199S. 
warrant,  contents  of,  1994. 
if  witness  19  a  prisoner,  how  brought  by,  1996. 
who  may  move  f orwarrant,  1996. 
imprisoned  witness,  how  examined,  1997. 
to  witness  to  appear  before  commissioner,  20S6. 
See  EviDBNOS. 

Subscribing  witnese— defined,  1935. 

to  be  called  to  prove  Instrument,  1940. 
proceedings  on  his  denial  of  knowledge,  1941. 
See  EviDBNOB,  Wills. 

Sabscription— Includes  mark,  17. 

Snbstantial  justice— to  govern  construction  of  pleading,  408, 478. 

Substitution  of  parties— on  death  or  disability,  385. 
of  party  defendant,  386. 

Saccessive  actions— when  may  be  prosecuted,  1047. 

Successors— what  justices  successors  of  others,  96. 
what  justices  of  peace  are,  107. 
of  justice,  who  deemed,  917. 
in  case  of  dispute,  who  to  designate,  918. 

Summary  proceedings— to  discharge  from  arrest,  1144. 
to  obtain  possession  of  real  property,  1161. 

Snmmons-^to  be  in  EngUsh  language,  185. 
Manner  of  eammeneing  civil  <tetiont, 
how  commenced,  405. 
within  what  time  may  issue,  406. 
issuance  of,  how  made,  406. 
how  issued,  directed,  and  what  to  contain,  407. 
alias  smnmons,  when  may  issue,  408. 
how  served  and  returned,  410. 
how  served  against  particular  persons,  41L 
publication  or,  when  may  be  made,  412. 
service  by  publication  in  partition,  757. 
by  publication  in  action  on  Hens,  1191. 
manner  of  publication  and  appointment  of  attorney,  413. 
service  of,  oy  telegraph,  1017. 
proceedings,  where  a  part  only  of  several  defendants  are  served, 

proof  of  service  of  summons,  what  ccmstitntes,  415. 
when  jurisdiction  acquired,  416. 
on  owners,  etc.,  of  vessels.  816. 

provisions  of  Code  as  to,  not  applicable  to  contempts,  1016. 
when  to  issue  in  Police  Courts,  U30. 
service  not  personal,  effect  of,  473. 
/tt  Justice^  Courts. 

to  whom  directed,  and  what  to  contain,  844. 
must  issue  within  one  year,  840. 
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>mnin«»ni   OonHnued, 
1%  JutHcMf  Courts. 

tima  for  appeara&oe  before  jnatlce,  84S. 

Alias,  when  may  issae,  846. 847. 

•enrfee  of,  in  Justices'  Court,  where  made,  848. 

by  whom  serred  in  Justices'  Courts,  849. 

hour  given  for  appearance,  850. 

issuance  of,  how  waived,  841. 
J»  particular  actions  anaproceedimas. 

issuance  of,  to  Juror,  In  general,  22&-288. 

to  whom  directed  in  partitloa,  7S8. 

service  on  partition.  757. 

in  actions  afiialnst  steamers  and  vessels,  SIC 

in  forcible  entry  and  detainer,  what  to  state,  1168. 

service  of,  in  forcible  entry  and  detainer,  1197. 

In  proceedings  relating  to  escheated  estates,  1268. 

in  condemnation  of  land,  what  to  contain,  1245. 

in  condemnation  of  land,  how  issued  and  served,  1S45. 

to  Interpreter,  how  served,  1884. 
In  proceedings  against  joint  debtors* 

when  to  Issue,  af  teiriudgment,  S60. 

what  to  contun  in  proceedings  against  Joint  debtor,  996. 

by  wliat  accompanied,  991. 

See  JUBOB. 

SnbmlBsion  of  controrersr— bow  submitted,  1138. 

Judgment  thereon,  1 139. 
udgment  may  be  enforced  or  appealed  fnun,  1140i 

Superior  Oonrt— Judges  and  elections,  65. 
of  two  or  more  judges,  66. 
of  city  aad  county  of  San  Francisco,  67. 
terms  of  judges,  68. 
computation  of  years  of  office,  69. 
vacancies  70 

held  by  judges  of  other  counties,  71. 
Judges  pro  tempore  of,  72. 
sessions  of,  78. 
adjournments.  74. 
Jurisdiction  of  two  kinds,  75. 
<»iglnal  Jurisdiction,  76. 
appellate  Jurisdiction,  77. 
process,  78. 

transfer  of  books,  papers,  and  actions,  79. 
powers  of  previous  courts  conferred  on«  79. 
to  have  seal,  147. 
held  at  request  of  governor,  160. 
Jurors  for,  204. 
reporters  for,  269. 
appeals  from,  939. 
appeals  to,  963. 
powers  on  appeal,  980. 

jurisdiction  In  forcible  entry  and  detainer.  1163. 
to  appoint  guardians,  1747. 

Superior  judge— election!  of,  6S. 
term  of  ofQce  of,  68. 
vacancies,  70. 
Judge  pro  tempore^  72. 
powers  conferred  on,  79. 
qualifications  of,  157. 
residence  of,  158. 

Supervisors— to  select  list  of  Jurors  for  Superior  Courts,  aoi. 
how  to  select,  205. 
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S-applemantal  pleadings— flUng  and  servleo  af»  46I* 
must  be  filed  and  served*  wft. 

Si&pplementarf  proceedings— debtor  required  to  answer,  714. 
proceedings  to  compel  appesrance,  7U. 
aebtor  may  be  arrested, 715. 
debtor  of  aebtor  may  pay  creditor.  716. 
debtor  of  debtor  may  be  examined,  717. 
witnesses  required  to  testify,  718. 
property  of  person  owing  debtor,  bow  applied,  719. 
proceeoings  on  claim  of  third  person,  720. 
disobedience  of  parties,  how  punished,  721. 
provisions  to  apply  to  Justices'  Courts,  905. 

Sviprame  clerk— duty  of,  on  Judgment  or  order  <m  appeal,  986. 

Supreme  Oonrt— elections  and  term  of  office,  40. 
computation  of  years  of  office,  4L 
vacancies,  43. 
departments,  4S. 
apportionment  of  business,  44. 
iniiank,45. 

absence  or  disability  of  chief  Justice,  4d. 
sessions  of,  47. 
adjournments,  48. 
declBioDS  in  writing,  49. 
Jurisdiction  of  two  Kinds,  60. 
original  JurlsdietUm,  61. 
appellate  Jurisdiction,  68. 
powers  in  appealed  cases,  69. 
concurrence  necessary  to  traosaet  buslneiB,  64. 
transfer  of  books,  papers,  and  actions,  66. 
transfer  of  records  and  business  to  new  court,  79. 
remittitur  in  transferred  cases,  66. 
to  have  seal,  147. 
officers  appointed  by.  265. 
secretaries  and  liailira  of,  966. 
to  hold  office  at  pleasure  of,  266. 

Snpreme  Oonrt  jostioes— elections  and  tenos  of,  40. 
qualifications  of,  Uf» 
fiieligibmtyof.161. 
powers  of,  at  chambers,  165. 
disqualifications,  170. 
not  to  practice  law,  171. 
nor  have  iiartner  practicing,  172. 
powers  out  of  court,  176. 

Snroties— action  by,  to  compel  satisfaction  of  debt  1060. 
liabilltv,  inter  te$e,  effect  of  notice  0t  action,  1066. 
to  lustifir  on  undertakings,  1057. 
suurogation  on  payment  of  Judgment,  709, 1009. 
bound  by  estoppel,  1912. 

Snrprise— a  ffround  for  motion  for  new  trial,  687. 
relief  from,  by  amendment,  473. 

Sonrey— who  may  survey  land  taken  for  public  nse,  IMS. 

Teamster— property  of,  exempt  from  ezecntion,  690. 

Telegraph  -service  of  papers  may  be  made  by,  1017. 

Tenant— when  guilty  of  unlawful  detainer,  1161. 

Tender— before  suit,  bars  costs,  1030. 

an  offer  equivalent  to  payment,  2074.  . 
whoever  pays,  entitled  to  receipt,  WJH, 
objections  to  tender  must  be  specified,  2076. 
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TdDttra   of  oAco  prBMrrcdt  fi> 

how  effected  oy  repeal  of  an  act»  7. 

Tenns  of  oonrt— failure  of,  not  to  affect  proceedings,  184. 
of  Supreme  Court,  47. 
sessions  of  Superior  Courts,  73. 
of  Justices'  Courts,  88. 

Term  of  oiBoe— of  supreme  Justices,  40. 
of  superior  Indges,  68. 
of  Justices  ox  the  peace,  110. 

TestUf— definition  of,  17. 

Testimony— of  witness,  one  kind  of  evidence,  1827. 
when  to  be  taken  down  by  clerk,  1051. 
of  witness,  modes  of  taking,  atKB. 
aflldaTit,  defined,  2003. 
deposition,  defined,  2004. 
oral  examination,  defined,  2005. 
depositions,  forms  of,  2006. 
of  witness  in  State,  how  taken.  2021. 
of  witness  out  of  State,  how.  2024. 
of  Witness  out  of  United  States,  2024. 
application  for  order  to  perpetuate,  2084. 
In  actions  for  partition,  774. 
In  proceedings  to  contest  probate,  1306. 
In  probate  proceedings,  to  be  taken  down  lo  witting,  lUS. 
Proceedings  to  petyetucUe, 

OTldence  may  be  perpetuated,  2083. 

manner  of  application  for  order,  2084. 

notice  of  time  and  place  to  be  given,  2088. 

manner  of  taking  deposition,  2066. 

deposition  to  be  filed,  2067. 

when  the  evidence  may  be  produced,  2088. 

effect  of  the  deposition,  2080. 

may  be  taken  In  case  of  adjournment,  BM. 

Thing  in  action— assignment  of,  368. 

Timber— cutting,  treble  damages,  733. 

Time— of  performance  of  act  may  be  extended,  1054. 
when  Code  takes  effect,  2. 
when  takes  effect  in  eminent  domain,  12S9. 
exception  as  to  service  of  notice  of  appeal,  1054. 
enlargement  of,  to  answer  or  demur  In  discretion  d  court,  173. 
courts  will  take  Judicial  notice  of  measurement  of,  187S. 
to  amend,  when  begins  to  run,  476. 
how  computed,  12. 

Title— of  Code,  1. 

head  notes,  when  used  In  constmfng,  10. 

Tools— what  exempt  from  execution,  690. 
Town— summons,  how  served  on,  41L 
Town  site— in  paurtltlon  cases,  763. 
Transcript— of  judgment,  effect  of  filing,  674. 

of  proceeumgs  in  probate,  evidence  of  exeentar'liaiEauRltir*  iOk 

Transfer— of  Interest  not  to  abate  action,  385. 
of  cause,  on  disqualification  of  Jud£^.  396. 
of  cause,  papers  to  be  tnuismitted,  390. 
proceedings  after  Judgment,  in  certain  cases  trmsfeEred,  4Ni 
of  motions  and  orders  to  show  cause,  1006. 
Qf  <tdministrcUions. 

when  Judge  not  to  act,  1430. 
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l^^lls— Includes  eodlcfl,  17. 

revocation  of,  1970. 
Juriidiction. 

in  Superior  Courts,  76. 

when  exercised  over  estate,  i2M. 

where  the  estate  is  in  more  than  one  coonty.  12S& 

custodian  of  will,  to  whom  to  deliver  it,  12%. 

penalty  for  non-delivery  of  will,  1298. 
Petition^  notice,  and  proof  <^. 

who  may  petition  for  probate  of,  1399.    . 

contents  of  petition,  1300. 

when  executor  forfeits  right  to  letters,  1301. 

order  for  production  of,  to  whom  directed,  1302. 

penalty  for  disobedience  of  order,  1302. 

notice  of  prtition  for  probate,  how  given,  1803. 

who  to  be  notified,  and  how,  1304. 

Eetltion  may  be  presented  at  ciiambers,  1305. 
earing  proof  of  will,  after  proof  of  service  of  nottooy  1308. 
who  may  appear  and  contest  will,  1307. 
testimony  reauired  to  prove  will,  1306. 
probate  of  will,  when  there  Is  no  contest,  1308. 
olographic  wills,  1809. 
Ccntestw/f  probate  of  toilU. 

contestant  to  Ale  gnronnds,  and  petitioner  to  reply,  1312. 
jury,  how  obtained,  and  trial,  how  had,  1313. 
verdict  of  Jury,  Judgment,  1314. 
witnesses,  who  and  now  many  may  be  examined,  1315. 

f>roof  of  handwriting,  when  admitted,  1315. 
estlmony  reduced  to  writing,  for  further  evidence,  1318. 

if  proved,  certificate  to  be  attached,  1317. 

will  and  proof  to  be  filed  and  recorded,  1318. 
Pro/bateefforeigntoiU. 

wills  proved  in  other  State,  when  and  where  to  be  recorded,  1322. 

proceedings  on  the  production  of  foreign  will,  1323. 

nearUig  proof  of  probate  of  foreign  will,  1324. 
Contestinff  will  of  ter  probate. 

probate  may  be  contested  vrithin  one  year,  1327. 

citation  to  be  issued  to  parties  interested,  1328. 

hearing  on  proof  of  service,  1329. 

petitions  for  revoke  of  probate,  how  tried,  1330. 

what  Judgment  to  be  rendered,  1330. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  I33L 

costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive,  1333. 

one  year  after  removal  of  disability,  given  to  infants  and  ofhers* 
1333. 
Probate  qf  lost  or  destroyed  wills. 

proof  of  lost  or  destroyed  will  to  be  taken,  1338. 

must  have  been  in  existence  at  the  time  of  death,  1839, 

to  be  recorded  and  letters  grante<l,  1340. 

court  to  restrain  injuries  during,  1341. 
?n>&a<e  of  nuncupative  wills. 

when  and  how  admitted  to  probate,  1344. 

additional  requirements  in  probate  of,  1345.  ^ 

contest  and  appointment  to  conform  to  prbvlalons  as  to  other 
wills,  1346. 

Witnesses— defined,  1878. 

all  persons  capable  of  perception  and  communication  may  be» 

1879. 
persons  who  cannot  testify,  1880. 
persons  in  certain  relations  to  parties,  prohibited,  18S1. 
when  privileged  persons  must  testify,  1883. 
Judge  or  Juror  may  be  a  witness,  1R83. 
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mS?»^*°'®'?,"t^'''  to  be  sworn.  1884. 

may  be  compelled  to  attend,  128, 1989. 2064. 

SSHJ**?^  ofwltness  In  State,  when  tekek,  2821. 

testtmony  of  witness  out  of  State,  2024. 

h^.!  \i  procure  witness  upon  commission.  2096. 

how.  If  no  commission,  2(&7.         "-""wu.  Mm, 

55ffo?^?5*  ^®^  enforced  in  contesting  elections.  IIML 

?n2i?*l®5.^'^"*"'^«'^*>en  attending;  etc^^SSr 
court  to  dlscharfire  from  arrest,  2070, 

mJ^^^^  ®!r  app»cation  for  order,  2084. 
Means  of  production  qf. 

how  8i¥?et  l3£^"'^'^^  ^^•^*'^"  '^'  ^^' 
wy  be  served  by  telegraph,  1020. 
2S^«  !£?1®^  ^,  concealed  witness,  1968. 
JSS^J^*^®^  i*  compeUed  to  attend.  1989. 
SSSk?^^®®®^!*^®"^?®"^'!  to  testify,  1990. 
5j!?i^^Ience,  how  punished,  1991. 
rorfelturelor  disobedience,  1992. 
wnen  warrant  may  issue  to  bring  witness,  Ifttt. 
5y°*ents  of  warrant,  to  produce;  199^^^' 
if  a  prisoner,  how  brought,  1995.  - 

on  Whose  motion,  1996. 

M/,AS?fiyw®?  witness,  how  examined^  1997. 
^MJMsand  duties  of  mtnesses. 

iT^Si!.^  ^^^^^  to  attend  when  subpoenaed.  2C6t^ 
bound  to  answer  questions,  2065.  *'*~'*'**^  ^^ 
J?JSv^«P/'i^P™toclion  of  court,  2066. 
protected  from  arrest  when  attending,  2067. 
offl^^*'??*™?:^®'  ^oW,  liability  forTSS: 
f^i^Ji^,^  *?  **®  *W®  by  witnis  anSted,  2066. 
J.««®**^^?^***^'?®«l'rom  arrest,  2070.     ""^'"^ 
how  to  be  sworn,  1846. 
rights,  as  to  form  of  swearing.  2085. 
rJ?ml^iof'  ^®  *****  ^^  aflfiSation.  2097. 

S?t"e%^;^m1S?M^^^ 
evidence  of  .what  required,  1969.       ^  * 
testimony  of,  in  State.  2021. 
testimony  of.  out  of  State,  2024 
now  to  procure  upon  commission.  2024. 
hpw.lf  nocommwslon,2037.    . 
discharged  from  arrest,  2070. 

Eerpetuatlon  of  testimony  of,  2084. 
ow  many  required  to  prove  contested  wllL  laos;. 

how  many  for  uncontested  wiU.  1315/ 

to  what  can  testify,  1845. 

presumptions,  concerning,  1847. 

See  Examination  of  Wititbssm. 
Words-used  In  stogular.  convertible  with  plnnl.  17. 

i«  kL^^*^?®'  «?pvertlble  with  feminine,  17. 

to  be  construed  by  context,  16. 

giving  Joint  authority,  how  constmed,  15. 
^ork— not  to  be  done  on  holidays,  13. 
Writ-defined,  17. 

Jurisdiction  for  issuance  of,  51. 76. 

may  be  issued  at  chambers.  165, 166. 

to  bear  seal  of  court,  153. 
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rit — Oantinmed. 
,a,  certain,  declared  valid  wltboat  seal,  166. 

fi,        wliat  writ  abolisbed,  803.  . ._ 

^£  m      of  review,  mandate  and  problbitlon,  1108. 
J"^^      may  be  served  by  telegraph*  1617. 

^«  kfttnffs— ftro  one  kind  of  evidence,  1827. 

oniKlnal  writings  are  original  evidenee,  18». 
kHdi       copies  of,  are  secondary  evldence»  1880, 
tA.S        contents  Of ,  how  proved,  1885.    > 
"  afln^eement,  when  deemed  the  whole.  I8B8. 

constraction  of  language  relates  to  luaoe  irtnut  nsed,  18S7. 

general  role  of  construction,  1858. 
itention  of  parties  to  be  porsoed,  188B. 
clrcnmstances  to  be  considered,  1880. 
m  terms,  construed  by  general  acceptation.  1861»  1868. 

'      -       -written  words  control  those  printed  in  luank  form,  1863. 
skilled  persons  may  testify  to  decipher  charaetets,  1863. 
of  two  construclions,  which jprefened,  1864. 
I  of  two  intopretations.  which  prefeiM«1866i 

*  are  of  two  kinds, jpubllo  and  private*  1887. 
public,  deihied.  1M8. 

private,  defined,  1880.' 
M  Inspection  of,  may  be  demanded.  1000. 

*  shown  to  witness,  may  be  inspected  by  advene  p«tf*  2054. 
who  may  Inspect  and  copy  pnbUo  wxinngo,  1801. 

doty  of  custodian  of,  1808. 
copy  of.  how  certified,  1838. 
when  altered,  who  to  explain,  1983. 
^  See  SviDmios.  Pbiyatb  Wbitxvcw,  Pubuo  Wbitivob. 

WUtten  instniment— in  complaint,  how  controverted^  447. 
In  answer,  how  controverted,  448. 
Inspection  of.  msr  be  demanded,  1000. 
Inaction  refitted,  elleet  of  refusal,  440. 
faivection  of  writuig  Ohown  to  witttMS,  3054. 
See  WBimrcMk 
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